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IN  THE 


mn^ttm^  %nnrt  of[  ^torgtH^ 


AT  ATLANTA. 


JULY    TERM,    1875, 


Present— HIRAM  WARNER,  Chief  Justice. 
L.  E.  BLECKLEY,  >, 
JAMES  JACKSON, /J^^^ 


0.  Stovall,  plaintiff  in  error,  vs.  William  M.  Hairston, 

defendant  in  error. 

1 .  An  agreement  to  settle  an  existing  debt  by  promise  to  pay  a  part  thereof, 
is  void,  for  want  of  consideration,  unless  some  benefit  accrues  from  the 
agreement  to  the  creditor  or  detriment  to  the  debtor,  other  than  what 
springs  out  of  the  original  contract, 

2.  If  the  plaintiff  delayed  suit  by  reason  of  said  promise  until  his  original 
claim  was  barred  by  the  statute  of  limitations,  then  he  suffered  such  detri- 
ment as  would  operate  as  a  consideration  for  the  promise. 

2.  The  detriment  sustained  by  the  plaintiff,  if  relied  upon  as  a  consideration 
for  the  contract  sued  on,  should  be  distinctly  alleged  in  the  declaration  and 
proved  upon  the  trial. 

Contracts.  Consideration.  Debtor  and  creditor.  Plead- 
ings. Before  Judge  Buchanan.  Troup  Superior  Court. 
May  Term,  1875. 


Reported  in  the  decision. 
Vol.  lv.  2. 
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Stovall  vs.  Hairston. 

Sp££R  &  Speer,  for  plaintiff  in  error. 
Ferrell  &  LoNGLEY,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  the  sum  of  $200  00,  with  interest  thereon,  from  Feb- 
ruary, 1869,  which  the  defendant  promised  the  plaintiff,  in 
several  letters  written  to  him,  that  he  would  pay  in  settlemeut 
of  two  notes  which  the  plaintiff  held  on  the  defendant, 
amounting  to  the  sum  of  ?390  00,  besides  interest,  dated  in 
1861.  The  plaintiff,  by  letter,  agreed  to  accept  the  defeml- 
ant's  proposition  to  pay  the  $200  00,  with  interest  thereon  from 
February,  1869,  which  the  defendant,  in  letters  written  to  the 
plaintiff,  promised  from  time  to  time  to  do,  tiie  last  letter  being 
dated  10th  of  March,  1871.  When  the  plaintiff  had  closed 
his  evidence  by  reading  the  letters  of  the  respective  parties  to 
each  other,  the  defendant  made  a  motion  to  non-suit  the 
plaintiff,  on  the  ground  that  there  was  no  legal  or  valid  con- 
sideration shown  for  the  defendant's  promise  to  pay  the 
$200  00  to  the  plaintiff.  The  court  sustained  the  motion, 
and  the  plaintiff  excepted. 

1.  In  MolyneavLX  vs.  Colliery  ISth  Gem^gia  Reports,  407,  it 
was  held  that  an  agreement  to  settle  an  existing  debt  by 
promising  to  pay  a  part  thereof,  was  void,  for  want  of  consid- 
eration, unless  some  advantage  or  benefit  accrues  to  the  cred- 
itor, or  detriment  to  the  debtor,  from  the  agreement,  otiier 
than  what  springs  out  of  the  original  contract.  Detriment 
to  the  creditor  to  whom  the  promise  is  made,  is  not  included 
in  the  words  of  the  decision  in  that  case.  But  the  2740th 
section  of  the  Code  defines  a  valid  consideration  to  support 
ran  agreement  or  contract  to  be,  if  any  benefit  accrues  to  hira 
who  makes  the  promise,  or  any  injury  to  him  who  receives 
the  promise. 

2.  Now,  it  is  Mrly  inferable  from  the  repeated  promises 
made  by  the  defendant,  in  his  letters,  to  pay  the  plaintiff  the 
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^200  00,  with  interest  thereon  from  Febniary,  1869,  and  the 
)laintitf'8  replies  to  said  promises,  that  he  was  induced  there- 
n-  not  to  have  instituted  suit  on  tiie  original  notes  until  after 
lie  1st  of  January,  1870,  when  the  same  would  have  been 
barred  by  the  statute  of  limitations  of  1869.  Whether  the 
plaintiff  did  institute  suits  on  the  original  notes  prior  to  the 
1st  of  January,  1870,  or  whether  he  forbore  to  do  so  by  reason 
of  tl>e  defendant's  repeated  promises  to  pay  the  $200  00  with 
interest  thereon,  is  not  alleged  in  the  plaintiff's  declaration. 
If  the  plantiff  did  forbear  to  sue  on  the  original  notes  in  cou- 
sequenee  of  the  defendant's  repeated  promises  to  pay  the  ^200 
in  settlement  thereof,  until  the  same  became  barred  by  the 
act  of  1869,  (which  we  think  may  fairly  be  inferred  from  the 
oorrespondence  between  the  parties,)  then  the  plaintiff  was 
injured  by  the  defen<lant's  promise  to  him  which  he  has  failed 
to  perform,  and  such  injciry  wouhl  constitute  a  valid  consider- 
ation for  the  defendant's  promise  under  the  section  of  the 
Cixle  before  cited. 

3.  In  view  of  the  facts  of  this  case  as  disclosed  by  the  evi- 
dence in  the  record,  we  reverse  the  judgment  of  the  court 
awarding  the  non  suit,  with  directions  that  the  plaintiff  amend 
his  <lecIaration,  and  distinctly  aver  the  injury  he  has  sustained 
in  consequence  of  the  defendant's  promise,  in  order  that  he 
may  distinctly  prove  the  same  on  the  trial,  and  not  leave  that 
material  fact  to  be  inferred  from  the  correspondence  of  the 
parties  read  in  evidence.  The  plaintiff  should  allege  a  legal 
and  valid  cause  of  action  in  his  declaration  before  he  is  en- 
titled to  have  the  judgment  of  the  court  thereon  in  his  favor. 

Let  the  judgment  of  the  court  below  be  reversed. 


Joseph  T.  Jones,  pltintiff  in  error,  vs.  William  C.  Par- 
ker, defendant  in  error. 

r .  A  levy  on  land  made  in  1 869,  had  not  become  too  stale  to  be  enforced  in 
1875,  especially  where  an  issue  of  illegality  or  a  claim  had  been  pending 
during  most  of  the  intermediate  time. 


12  SUPREME  COURT  OF  GEORGIA. 

Jones  vs.  Parker. 

2.  Land  of  the  intestate  is  fully  administered  when  the  same  is  turned  over, 
bona  fide^  by  the  administrator  to  the  sole  heir-at-law  on  final  settlement. 
A  judgment  thereafter  obtained  by  a  creditor  against  the  administrator,  on 
a  debt  of  the  intestate,  has  no  direct  lien  upon  the  land  and  cannot  be  en- 
forced against  it  by  levy  and  sale,  without  further  proceedings. 

3.  Such  judgment  does  not  acquire  a  lien  by  reason  of  a  decree  in  equity 
rendered  upon  a  bill  filed  by  the  administrator  against  the  heir,  to  which 
the  creditor  was  no  party — ^the  decree  finding  the  land  subject  to  the  pay- 
ment of  the  creditor's  debt  and  directing  a  sale  for  that  purpose.  The  ef- 
fect of  the  decree  was  to  declare  the  land  subject  in  equity,  and  to  order 
it  sold,  not  under  the  judgment  but  under  the  decree. 

4.  What  can  be  reached  by  mere  levy  and  sale  under  an  ordinary  judgment 
of  a  court  of  law,  depends  in  no  -way  upon  the  equitable  powers  of  that 
court.  When  those  powers  are  invoked,  especially  by  the  plaintiff  or  mov- 
ing party,  there  must  be  proper  pleadings,  either  in  place  of,  or  in  addition 
to,  the  ordinary  pleadings  and  process  of  the  court.  A  court  of  law  has 
no  more  power  to  administer  equitable  remedies  without  equitable  rights 
are  alleged,  than  has  a  court  of  equity.  In  either  court,  the  right,  sought 
to  be  enforced  must  be  fully,  plainly  and  distinctly  set  forth. 

5.  A  creditor  can  follow  assets  into  the  hands  of  a  distributee,  with  proper 
pleadings  for  that  purpose,  as  well  in  a  court  of  law  as  in  a  court  of  equity, 
but  if  he  elect  to  proceed  in  the  former  court,  he  must  allege  and  prove 
the  same  substantial  facts  as  would  be  required  to  entitle  him  to  relief  in 
the  latter.  As  to  requisite  facts,  see  8  Georgia  Reports^  43,  106,  462 ;  20 
Ibul,^  145;  3  Kelly,  132;  6  Georgia  Reports,  92;  Code,  section  3152. 

Judgments.  Levy  and  sale.  Lien.  Administrators  and 
executors.  Debtor  and  creditor.  Equity.  Pleadings.  Be- 
fore Judge  Bartlett.  Wilkinson  Superior  Court.  April 
Term,  1875. 

Twelve  executions  in  favor  of  William  C  Parker,  against 
James  Jackson,  as  administrator  of  Rebecca  Jones,  all  based 
on  judgments  obtained  at  the  August  term,  1866,  of  Wil- 
kinson county  court,  were,  on  March  1st,  1869,  levied  on 
fourteen  hundred  and  sixty  acres  of  land,  in  the  fourth  and 
fifth nlistricts  of  said  county,  to  satisfy  the  same,  *'in  accord- 
ance with  a  decree  in  equity  in  case  of  James  Jackson  vb.  J. 
T.  Jones."  The  property  levied  on  was  claimed  by  Joseph 
T.  Jones.  On  the  trial  of  the  issue  thus  formed  the  folio w-- 
ing  evidence  was  introduced: 

1st.  The  executions  above  named,  counsel  agreeing  to  use 
one  for  the  twelve. 
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2d.  The  levy.  This  was  objected  to  by  claimant  as  '*  be- 
ing of  no  force  in  law  now,  but  discontinued,  dead  and  aban- 
doned."    The  objection  was  overruled,  and  claimant  excepte<l. 

3d.  Affidavit  of  claimant  of  same  date  as  the  levy,  made 
under  the  relief  act  of  1868. 

4th.  Memoranda  of  bench  docket  showing  the  history  of 
this  proceeding  under  the  relief  law  until  it  was  finally  dis- 
uiisseil  at  the  April  term,  1872. 

5th.  Claim  interposed  by  Jones  on  October  28th,  1873, 
and  order  allowing  its  withdrawal  at  October  term,  1874. 

6th.  Bill  in  equity  by  James  Jackson  against  claimant,  re- 
turnable to  October  term,  1866,  and  proceedings  thereon  to 
final  decree.  This  evidence  was  admitted  over  the  objection 
of  claimant,  and  he  excepted. 

This  bill  (uade,  in  brief,  the  following  case  against  Jones: 

Jackson  was  appointed  administrator  of  Rebecca  Jones  and 
guardian  of  claimant,  her  only  child.  He  took  possession  of 
her  estate,  consisting  of  lands,  slaves,  stocks,  etc.,  aggregating 
in  value  $28,500  00.  The  debts  of  such  estate  were  paid  ofl* 
with  the  exception  of  that  due  Parker,  which  was  represented 
by  twenty-two  notes,  each  for  $50  00,  and  one  for  $34  75,  all 
dated  October  2d,  1857,  and  due  December  25th,  1858.  For 
various  reasons,  immaterial  here,  the  income  of  the  estate  was 
insufficient  to  sup|K)rt  claimant  ai)d  to  pay  off  these  notes. 
Claimant,  though  a  minor,  yet  was  of  an  age  sufficient  to  be 
consulted  by  his  guardian  as  to  the  management  of  the  estate. 
He  objected  to  the  sale  of  any  portion  of  the  corpus^  and  thus 
the  debt  was  allowed  to  remain  outstanding.  Claimant  hav- 
ing reached  maturity  on  May  4th,  1863,  at  his  special  instance 
and  request,  Jackson,  as  administrator  of  RebeccA  Jones,  and 
as  his  guardian,  turned  over  to  him  all  of  the  aforesaid  estate 
upon  the  distinct  understanding  and  agreement  that  he  would 
assume  said  debt  to  Parker  and  save  said  Jackson  harmless 
therefrom.  Claimant  failed  to  carry  out  this  agreement,  and 
now,  from  the  emancipation  of  slaves,  and  other  causes,  has 
become  unable  to  do  so,  except  by  the  sale  of  the  aforesaid 
land.     At  the^August  term,  1866,  Parker  obtained  judgments 
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on  said  notes  against  Jackson,  as  administrator.  The  latter 
has  no  fnnds  of  the  estate  in  his  hands  with  which  to  meet 
the  same,  and  unless  the  aforesaid  lands  are  subjected  to  their 
payment,  his  individual  property  will  be  rendered  liable 
thereto.  Prays  that  claimant  be  enjoined  from  selling  or  en- 
cumbering said  property,  that  it  be  subjected  to  the  payment 
of  the  aforesaid  judgments,  and  that  the  writ  of  subpoena  may 
issue. 

Tiie  claimant  answered,  setting  up  grounds  why  said  lands 
should  not  be  subjecte<l  to  said  judgments,  and,  by  way  of 
cross-bill,  asked  that  Jackson  be  brought  to  an  account  for 
his  management  of  the  estate  while  in  his  hands. 

To  this  cross-bill  Jackson  filed  an  answer  setting  forth  his 
returns  to  the  ordinary,  etc. 

The  jury  found  the  land  to  be  subject  to  the  Parker  debt,  and 
directed  that  it  be  sold  under  the  rules  and  regulations  gov- 
erning sheriflfs'  sales,  and  that  the  proceeds  thereof,  or  so  much 
as  may  be  necessary,  be  applied  to  the  pnymeiit  of  said  debt 
and  the  costs  of  this  proceeding.  The  chancellor  decreed  ac- 
cordingly. 

7th.  Receipt  from  claimant  to  Jackson,  both  as  guardian 
and  administrator,  for  all  the  property  coming  to  him  from 
the  estate  of  Rebecca  Jones,  deceased,  and  releasing  and  ac- 
quitting him  from  all  further  and  future  liability.  Dated 
May  4th,  1863. 

8th.  Admission  that  lands  referred  to  in  the  aforesaid  bill, 
etc.,  are  those  claimed. 

In  the  course  of  the  trial  the  court  expressed  the  opinion 
•that  the  decree  in  the  aforesaid  equity  cause  operated  as  an 
estoppel  upon  claimant,  and  that  the  Parker  judgments  consti- 
tuted a  lien  on  the  land.     A  verdict  was  returned  accord ini^rl v. 

The  claimant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  court  erred  in  admitting  the  aforesaid  levy 
in  evidence. 

2d.  Because  the  court  erred  in  admitting  in  evidence  the 
aforesaid  bill  in  equity  with  the  proceedings  had  thereon. 
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3d.  Because  the  court  erred  in  holding  that  said  decree 
operated  as  an  estoppel  on  claimant,  and  that  the  judgments 
of  plaintiff  in  execution  constituted  a  lien  on  the  land. 

The  motion  was  overruled,  and  claimant  excepted. 

William  McKinley,  for  plaintiff  in  error. 

Jamgs  G.  Ockinoton;  James  C.  Bower,  for  defendant. 

Bleckley,  Judge. 

The  head-notes,  read  in  the  h'ght  of  the  reporter's  state- 
ment, will  disclose  the  views  of  the  court  on  the  law  of  this 
case.  The  land  was  administered  before  the  creditor  obtained 
bis  judgments.  He  cannot,  therefore,  subject  it  by  levy,  with- 
out pleading  the  facts  at  law  in  aid  of  the  levy,  and  having  a 
judgment  on  such  pleadings  declaring  it  subject;  or  going 
into  equity  and  obtaining  a  decree  there.  The  decree  hereto- 
fore rendered  in  the  equity  proceeding,  to  which  he  was  no 
|)arty,  will  not  serve  his  purpose,  unless  he  can  get  the  ad- 
ministrator to  enforce  that  decree  and  have  a  sale  made  upder 
it,  instead  of  under  the  executions  founded  on  the  creditor's 
judgments  against  the  administrator. 

Judgment  reversed. 


Ordinary,  for  use,  etc.,  plaintiff  in  error,  rs.  Charles  H. 
Smith  ei  al,y  defendants  in  error. 

1.  Where,  in  a  suit  on  a  guardian's  bond,  the  allegations  are  substantially  that 
the  guardian  invested  the  funds  of  hb  ward  in  real  estate,  and  sold  the 
real  estate,  through  his  father,  and  pocketed  the  proceeds  himself,  and'after- 
wards  pretended  that  he  had  invested  said  proceeds  in  Confederate  bonds, 
no  order  of  the  judge  of  the  superior  court  having  been  obtained,  such  al- 
legations amount  to  a  charge  of  fraudulent  and  corrupt  conduct  on  the  part 
of  the  guardian,  and  the  statute  of  limitations  of  1869  cannot  be  pleaded 
in  bar  of  such  suit,  though  the  ward  became  of  age  in  1864,  and  married  in 
1868,  nor  should  the  suit  be  dismissed  on  general  demurrer. 

2.  If  the  declaration  be  informal,  or  the  facts,  though  substantially  alleged, 
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be  not  set  out  with  sufficient  fullness  and  precision,  the  remedy  is  by  special 
demurrer,  so  as  to  give  the  plaintiff  an  opportunity  to  perfect  his  declara- 
tion. 

Guardian  and  ward.  Statute  of  limitations.  Demurrer. 
Practice  in  the  Superior  Court.  Before  Judge  Buchanan. 
Floyd  Superior  Court.     January  Term,  1875. 

Reported  in  the  opinion. 

E.  C.  KiNNEBREW,  for  plaintiff  in  error. 

Smith  &  Branham  ;  Dabney  &  Fouche,  for  defendants. 

Jackson,  Judge. 

This  was  a  suit  on  a  guardian's  bond  by  Kinnebrew  and 
wife  against  Smith  and  his  securities.  The  declaration  al- 
leged, in  substance,  that  Smith  invested  the  funds  of  his  ward 
in  certain  real  estate,  and  then  sold  the  real  estate,  getting  his 
fitther  to  make  the  dee<l,  and  pretended  to  invest  the  proceeds 
in  Confederate  bonds;  that  no  order  of  the. judge  of  the  su- 
perior court,  under  the  act  of  1863,  or  otherwise,  was  obtained 
to  authorize  such  investment,  and  that  Smith  really  converted 
these  proceeds  to  his  own  use.  The  declaration  alleged  that 
the  wife  of  Kinnebrew,  who  was  the  ward  of  Smith,  became 
of  age  in  1864,  and  married  in  1868;  but  that  the  facts  in 
conection  with  the  investment  and  use  of  the  fund  were  not 
discovered  by  the  plaintiffs  until  after  the  1st  of  January, 
1870.  The  allegations  in  the  declaration  are  not  so  full  and 
^specific  as  they  ought  to  be,  but  the  substance  is  set  out  above. 
The  defendants  replied  by  general  demurrer  to  the  declara- 
tion, and  by  the  plea  of  the  statute  of  limitations  of  1869  re- 
quiring all  suits  to  be  brought  by  the  1st  of  January,  1870, 
and  the  court  sustained  this  defense  on  the  face  of  the  plead- 
ings, and  held  that  the  act  of  1869  barred  the  right  of  re- 
covery. The  question  is,  does  that  act  bar  this  suit,  or  is  it 
within  the  exception  which  exempts  from  its  operation 
guardians  who  have  acted  fraudulently  and  corruptly  ? 
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1,  2.  We  think,  taking  the  facts  for  true,  which  the  de- 
murrer and  plea  admit,  no  proof  having  been  introduced  on 
either  side  that  the  case  conies  within  the  exception.  The 
declaration,  though  loosely  and  imperfectly  drawn,  makes  a 
case  of  fraud,  of  moral,  and  therefore,  we  think,  corrupt  fraud ; 
and  if  the  specifications  be  not  technically  and  precisely  drawn, 
a  «p€cia/ demurrer  wouhl  have  the  eflfect  of  making  them  so, 
or  of  giving  the  plaintiff  an  opportunity  of  making  them  so 
by  amendment.  On  the  whole,  we  think  the  case  had  better 
be  tried  on  its  merits.  If  the  allegations  cannot  be  sustained 
by  proofs  the  defendant  will  not  be  hurt;  if  it  be  true  that 
he  did  not  really  invest  his  ward's  money  in  Confederate 
bonds,  but  used  and  enjoyed  it  himself,  and  only  pretended  so 
to  invest  it  in  order  to  cover  up  the  fraud,  then  he  ought  to 
be  hurt. 

Of  course  in  this  opinion,  we  base  pur  ju<lgment  purely 
npon  the  facts  alleged,  which  the  general  demurrer  and  plea 
dmit  to  be  true.  The  real  facts,  when  proven  on  the  triali 
may  make  a  case  totally  unlike  that  which  this  record  dis- 


Let  the  judgment  be  reversed. 


Mayor  and  Aldermen  op  the  City  of  Milledgeville 
plaintiffs  in  error,  v9.  John  Cooley,  defendant  in  error. 

1.  A  municipal  corporation  is  bound  to  keep  its  streets  and  sidewalks  in  a 
safe  condition  for  travel  in  the  ordinary  modes,  by  night  as  well  as  by  day, , 
and  in  case  of  failure  to  do  so,  it  is  liable  for  damages  resulting  therefrom. 

2.  Upon  the  trial  of  an  action  against  a  municipal  corporation  for  damages 
resulting  from  a  failure  to  keep  one  of  its  streets  in  repair,  evidence  of  a 
want  of  means  with  which  to  keep  the  same  in  repair  without  detriment  to 
more  important  streets,  was  irrelevant. 

Municipal  corporations.  Streets.  Evidence.  Before  Judge 
Bartlett.  Baldwin  Superior  Court.  February  Term, 
1875. 
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Upon  the  trial  of  tliis  case  the  defendants  proposed  to  sliow 
by  Lyman  H.  Conipton,  one  of  the  aldermen,  and  by  the  in- 
trod notion  of  the  city  tax  digest,  that  with  the  means  at  the 
command  of  the  city  anthorities,  it  was  impossible  to  keep 
the  street  in  repair,  in  which  the  injury  occurre<l,  without  neg- 
lecting more  im|>ortant  streets.  This  evidence  was  excluded, 
and  such  ruling  was  made  one  of  the  grounds  of  the  motion 
for  new  trial. 

For  the  remaining  facts,  see  the  decision. 

Barrow  &  Barrow,  by  brief,  for  plaintiffs  in  error. 
Sanford  &  FuRMAN;  J.  W.  Preston,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  sustained  by  him  in  falling  into  a  deep  ditch 
or  gully  across  one  of  the  public  streets  of  the  city,  which 
the  defendant  wilfully  allowed  to  remain  there,  of  the  depth 
of  fifteen  feet;  that  the  defendant,  in  walking  along  said 
street  in  the  night  time,  fell  into  said  ditch  or  gully  and 
broke  his  arm.  On  the  trial  of  the  case,  the  jury  found  a 
verdict  in  fiivor  of  the  plaintiff  for  the  sum  of  §400  00.  The 
defendant  made  a  motion  for  a  new  trial  on  the  several 
grounds  therein  set  forth,  which  was  overruled  by  the  courty 
and  the  defendant  excepted. 

1.  It  api)ear.s  from  the  evidence  in  the  record  that  the  gully 
across  the  street  had  been  there  for  sopie  time,  and  must  have 
been  known  to  the  defendant;  that  it  was  from  three  to  fif- 
teen feet  deep ;  about  four  feet  deep  where  the  plaintiff  fell 
into  it  and  broke  his  arm;  that  it  was  a  dark,  rainy  night, 
and  plaintiff  was  unacquainted  with  the  street.  It  is  a  general 
rule  of  law  that  a  municipal  corporation  is  bound  to  keep  its 
streets  and  sidewalks  in  a  safe  condition  for  travel,  in  the  or- 
dinary modes,  by  night  as  well  as  by  day ;  and  if  it  fail  to  do 
80,  it  is  liable  for  damages  for  injuries  sustained  in  conse- 
quence of  such  failure:  The  City  of  Atlanta  V8,  Pei^due^  53 
Georgia^  607. 
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2.  There  was  no  error  lu  ruling  out  the  evidence  of  Comp- 
lon,  as  set  forth  in  tlie  record,  or  in  rejecting  the  tax  digest  of 
the  city,  inasmuch  as  that  evidence  was  not  relevant  to  the 
issue  on  trial  before  the  court.  The  jury  were  the  proper 
judges  as  to  the  condition  of  the  <lefendant's  street,  as  well  as 
of  the  fault  of  the  plaintiff  at  the  time  he  was  hurt,  under 
the  evidence  before  them ;  and  they  having  found  a  verdict 
in  favor  of  the  plaintiff,  we  will  not  control  the  discretion  of 
the  court  in  refusing  to  disturb  it,  in  view  of  the  evidence 
contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  aflBrraed. 


William  A.  Cherky,  plaintiff  in  error,  v%.  The  Home 
Building  and  Loan  Association,  defendant  in  error. 

A  defendant  who  has  moved  to  open  a  judgment  against  him  may  dismiss  his 
motion  after  the  judge  has  announced  orally  his  purpose  to  grant  the  mo- 
tion. At  that  stage  of  the  proceeding,  the  movant  may  decline  to  accept  a 
decision  in  his  favor,  whether  he  would  be  bound  by  one  against  him  or 
not. 

Practice  in  the  Superior  Court.    Before  Judge  Hill.   Bibb 
Superior  Court.     October  Adjourncil  Term,  1874. 

Cherry  moved  to  set  aside  five  judgments  of  foreclosure  of 
mortgages  rendered  against  him  in  favor  of  the  Home  Build- 
ing and  Loan  Association^  upon  the  ground  that  the  rules  m%i 
in  such  cases  did  not  call  upon  him  to  pay  into  court  any  spe- 
cific sum  of  money,  but  only  the  principal,  interest  and  in- 
stallments due  in  accordance  with  the  charter  and  by-laws  of 
said  association ;  that  not  having  any  defense  to  tlie  payment 
of  that  amount,  he  did  not  answer  said  rules  nm/  that  there- 
upon, by  reason  of  an  illegal  and  mistaken  construction  of 
said  charter  and  by-laws,  rules  absolute  were  taken  for  more 
than  treble  the  sum  really  due. 

This  question  was  argued,  but  a  decision  was  postponed  in 
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order  to  enable  the  court  to  discover  whether  the  matter  com- 
plained of  could  not  be  reme<lied  by  writing  off  a  portion  of 
the  various  amounts  for  which  the  rules  absolute  were  ren- 
dered. To  this  end  reference  was  made  to  an  auditor  to  as- 
certain what  was  really  due  upon  the  several  mortgages. 
Upon  his  report  coming  in,  the  court  announce<l  orally  that 
he  should  order  the  rules  absolute  opened.  After  this  an- 
nouncement, but  before  it  had  been  reduced  to  writing,  coun- 
sel for  Cherry  moved  to  dismiss  their  motion.  This  the  court 
refused  to  permit,  and  to  this  ruling  exception  was  taken. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendant. 

Bleckley,  Judge. 

If  the  decision,  foreshadowed  by  the  court,  had  been  one 
in  denial  of  the  motion,  perhaps  it  would  have  been  too  late 
to  withdraw;  but  we  do  not  see  why  a  victory  may  not  be 
declined  in  the  very  moment  of  success.  Men  do  not  always 
know  what  to  pray  for;  and  when  they  see  that  an  ill-chosen 
petition  is  about  to  be  grantetl,  to  be  obliged  to  persevere  in 
it  and  accept  the  boon,  whether  they  will  or  not,  would  be 
a  strict  rule  of  pi*actice.  It  would  seem  that  they  ought  to 
be  allowe<l  to  drop  their  suit  and  quit  the  court — taxed  only 
with  the  costs.  Judgment  on  the  motion  was  still  in  the  fu- 
ture; it  was  not  actually  rendered;  the  ju<ige  simply  an- 
nounced, orally,  that  he  should  order  the  rule  absolute  opened ; 
he  passed  no  order.  The  case  is  not  like  that  of  a  verdict 
made  up  and  signed:  7  Georgiay  191;  34 /6wi.,  572;  48 
Ibid,,  692.  It  may  be,  too,  that  even  a  verdict,  wholly  in 
the  plaintiff's  favor  for  all  his  demand,  would  be  no  bar  to 
a  dismissal  of  the  suit  until  aft;er  entry  on  the  minutes,  or 
perhaps  until  after  the  signing  of  judgment  thereon:  Code,  ' 
section  3447. 

Judgment  reversed. 
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Branch,  Sons  &  Company,  plaintiffs  in  error,  v%.  Susan 
DuBoSE  d  cU.,  defendants  in  error. 

1.  a  continuance  will  not  be  granted  because  counsel  is  surprised  at  the  tes- 
timony of  his  adversary,  and  because  other  testimony,  by  interrogatories 
sued  out  by  the  opposing  party  have  not  arrived,  though  the  counsel  state 
in  his  place  that  he  expects  to  show  by  the  other  witness  of  the  opposing 
party  contradictory  evidence  to  that  proven  by  the  witness  who  surprised 
him. 

2.  Testimony  to  the  effect  that  an  arrangement  was  made  in  1 871,  by  which 
a  certain  part  of  a  crop  was  to  go  to  the  landlord,  which  was  known  to  the 
factors  who  received  the  crop  from  the  tenants,  is  admissible  to  show 
prima  facie  that  the  arrangement  was  continued  in  1 872,  especially  will 
the  refusal  to  strike  out  such  testimony  not  operate  as  good  ground  for  a 
new  trial,  when  it  is  clear  that  its  exclusion  ought  not  to  change  the  ver- 
dict. 

3.  An  unproductive  suit  on  a  guardian's  bond  will  not  operate  as  an  estoppel 
upon  the  wards  from  the  recovery  of  the  property,  or  its  value,  from  a  third 
party  who  appropriated  it  after  knowledge  that  it  belonged  to  the  wards. 

4.  A  guardian  cannot  appropriate  the  property  of  his  ward  for  his  own  bene- 
fit without  at  least  complying  with  the  forms  of  law ;  nor  can  the  purchaser 
of  such  property,  having  notice  of  the  wards*  interest,  acquire  title  under 
the  sale. 

5.  A  factor  or  commission  merchant,  who  has  cotton  consigned  to  him  by 
tenants  with  knowledge  that  one-fourth  belongs  to  the  landlord,  and  with 
instructions  to  put  it  to  the  landlord's  credit  when  sold,  cannot  apply  it  to 
payment  of  advances  made  to  the  tenants.  After  payment  of  commissions, 
storage,  etc.,  he  must  hold  the  balance  of  the  proceeds  for  the  landlord. 

Continuance.  New  trial.  Evidence.  Estoppel.  Guardian 
and  ward.  Sales.  Factora.  Before  Judge  Gould.  City 
Court  of  Augusta.     February  Term,  1875. 

Susan  DuBose  and  William  W.  Simpson,  as  guardian  of 
Louisa  T,  and  William  V.  DuBose,  minors,  brought  assumpsit 
against  Branch,  Sons  &  Company  on  the  following  bill  of 
particulars : 

"  Branch  t  Sons  <5r*  Company, 
"  1873.      ^^  Susan  DuBose  and  William  W,  Simpson,  guardian.         Dr. 
*•  Apnl  24th.  To  net  proceeds  of  twenty-one  bales  of  cotton  sold  by 

you  on  our  account, 59^  ^2 

The  reconl  discloses  no  pleas.     The  jury  found  for  the  plan- 
tiflfe.    The  defendants  moved  for  a  new  trial  upon  several 
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groumls.  The  motion  was  overruled  by  the  presiding  judge 
in  the  following  opinion,  which  reports  the  case: 

"This  suit  was  brought  to  recover  one- fourth  of  the  pro- 
ceeds of  a  lot  of  cotton  sold  by  the  defendants  as  factors.  The 
plaintiffs  claim  that  the  cotton  was  raised,  in  ls72,  on  a  plan- 
tation owned  by  them  in  South  Carolina,  and  rented  to  two 
pei^sons  name<l  Smith,  who  sent  it  to  market.  These  facts  are 
not  denied.  The  plaintiffs  further  claim  that  they  were  enti- 
tled, by  the  terms  of  their  lease,  to  one-fourth  of  the  crop  by 
way  of  rent,  and  that  the  defendants  received  the  cott(»n  for  sale 
with  notice  of  this  interest,  and  understanding  that  they  were 
to  account  for  it.  The  defendants  admit  the  receipt. and  sale 
of  the  cotton  and  the  amount  of  the  plaintiffs'  interest,  if  they 
have  any  interest,  but  deny  any  such  interest,  inasmuch  as  they 
say  the  cotton  was  sent  to  them  l)y  the  Smiths  in  their  own 
names  alone,  without  any  notice  of  the  plaintiffs'  claim.  They 
set  forth  a  lien  on  the  cotton,  as  the  prgperty  of  the  Smiths, 
for  a  general  balance  of  advances  on  their  crop,  and  ihey  in- 
sist, moreover,  that  James  R.  DuBose,  guardian  for  Susan  W. 
DuBose  and  her  brother,  then  both  minors,  settleil  the  account 
with  the  defendants,  assuming  the  debts  due  to  the  defendants 
from  the  Smiths  in  the  name  of  his  firm  of  Arnold  &  DuBose, 
and  talking  to  that  firm  all  claim  to  the  cotton  and  its.  pro- 
ceeds." 

"  I  believe  these  are  the  facts  as  insisted  on  by  the  opposing 
parties. 

I.  "  The  first  ground  of  the  motion  for  a  new  trial,  is  the 
refusal  of  the  court  to  continue  the  case  for  want  of  the  testi- 
mony of  F.  E.  Smith.  He  was  one  of  the  tenants  who  raised 
the  cotton,  and  the  detendants  hoped  to  contradict  by  hira  the 
testimony  of  W.  D.  Smith,  his  co-tenant,  which  had  been  of- 
fered on  the  other  side. 

"Now,  in  the  first  place,  it  was  not  sufficiently  shown  to  the 
court,  what  Mr.  F.  E.  Smith's  evidence  would  be ;  and,  in 
the  second  place,  no  diligence  was  shown  to  obtain  it  on  the 
part  of  the  defendants.  The  |)laintiffs  had  issued  a  commis- 
sion for  him,  which  was  not  returned.     But  this  was  not  the 
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act  of  the  parly  seeking  the  contmuance.  It  is  true  that  W. 
D.  Smith's  depositions  had  been  very  recently  returned  to 
court,  within  a  day  or  two,  if  I  remember  right,  and  the  de- 
fendants were  only  then  aware  of  the  necessity  of  contradict- 
ing him.  But  suppose  he  had  been  on  the  stiind,  and  his  evi- 
dence had  been  what  the  defendants  did  not  expect,  could 
these  parties  have  claimed  a  continuance  in  the  mere  hope  of 
obtaining  contradictory  testimony  ?  I  can  see  no  difference 
between  the  two  circumstances. 

II.  "The  second  ground  of  the  motion  \h  the  nfusal  of  the 
court  to  strike  out  the  testimony  of  W.  D.  Smith  as  to  the 
arrangements  for  the  crop  of  1871,  the  crop  of  1872  being 
the  subject  of  litigation.  There  was  evidence  going  to  show 
that  the  arrangement  of  1871  was  continued  to  1872,  with 
the  knowledge  of  the  defendants.  Whether  that  evidence 
was  sufficient  or  not,  I  was  not  competent  to  decide  at  that 
stage  of  the  case.  It  was  certainly  sufficient  to  make  the  tes- 
timony objecte<l  to  admissible,  and  the  effect  of  tiie  whole  was 
matter  for  the  jury,  and  not  for  me  to  decide. 

III.  **Thc  third  ground  is  the  striking  out  of  one  of  the 
defendants'  pleas.  This  plea  set  forth  a  recovery,  in  Wilkes 
superior  court,  by  the  minors  against  their  guardian,  James 
R.  DuBose,  and  his  securities,  on  his  guardian's  bond,  for 
divers  charges  of  mismanagement,  and  the  ground  taken  was, 
that  admitting  their  claim  against  the  defendants  to  h^  pinma^ 
facU  valid,  they  had  elected  to  pursue  a  co-ordinate  remedy, 
and  were  estopped  by  that.  This  groiHid  and  the  eiglith,  in- 
volve the  same  question  of  estoppel,  which  I  will  consider 
when  I  come  to  that  ground.  At  present,  I  only  remark  that 
though  the  plea  did  state  that  tlie  claim  was  embraced  in 
the  suit  in  Wilkes,  the  record  of  that  suit  showed  that  it  was 
not,  except  in  the  general  and  loose  language  of  'other  de- 
faults,' or  words  to  that  effect,  so  tliat  it  did  not  appe;«r  that 
this  matter  had  ever  been  adjudicated,  nor  was  it  pleaded  or 
claimed  that  the  judgment  in  Wilkes  had  ever  been  satisfied. 

IV.  "The  fourth  ground  of  the  motion  is  the  ruling  out 
of  the  receipt  of  Arnold  &  DuBose. 
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1st.  "  This  paper  was  re«  infe?*  alio%  ada,  and  could  prove 
nothing  between  the  parties. 

2(K  "  If  the  documents  mentioned  in  that  paper  were  re- 
ceived by  Arnold  &  DuBose,  there  was  higher  evidence  of 
the  fact,  the  testimony  of  the  parties,  and  the  person  who 
signed  the  receipt  w&s  actually  on  the  stand  as  a  witness.  A 
mere  written  memorandum  drawn  by  a  third  person  is  no  evi- 
dence. 

*'  No  other  ground  stated  in  the  motion  was  urged  in  the 
argument,  except  the  eighth.  I  therefore  dispose  of  the  re- 
maining grounds  without  comment. 

VIII.  •*  The  eighth  ground  raises  the  question  whether  the 
minors  in  tlie  case,  were  estopped  by  the  act  of  tlieir  guardian 
in  the  transfer  of  the  entire  interest  in  this  cotton  to  Arnold 
&  DuBose.  The  ground  states  that  the  guardian  was  present 
and  '  permitted  '  the  arrangement  to  be  made.  The  evidence  , 
was  that  he  made  it  himself,  which  p°rha|)s  strengtiiens  the 
force  of  this  ground  for  a  new  trial;  I  shall  consider  it  in 
that  light,  and  then  the  question  arises,  can  a  guardian  dis- 
pose of  the  property  of  his  ward,  for  his  own  benefit,  with- 
out complying  with  the  forms  of  law?  Again,  does  the  pur- 
chaser of  such  property,  having  notice  of  the  ward's  interest, 
acquire  a  title  under  the  sale,  leaving  the  ward  to  his  remedy 
against  the  guardian?  Afi^in,  is  the  ward  estopped  as  against 
the  purchaser,  by  this  act  of  the  guardian  ?  Does  the  suit 
against  the  guardian  amount  to  such  an  election  of  remedy  as 
to  relieve  the  purchaser  until  the  judgment  against  the  guar- 
dian is  satisfieit  ? 

"I  do  not  think  argument  necessary  in  answering  any  of 
these  questions. 

"  The  rule  for  a  new  trial  must  be  discharged." 

To  this  judgment  defendants  excepted. 

Frank  H.  Miller,  for  plaintiffs  in  error. 
Barnes  &  Cumming,  for  defendants. 
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jACKSOXy  Judge. 

Susan  DuBose  and  William  W.  Simpson  sued  Branchy  Sons 
&  Company  in  the  city  court  of  Augasta,  for  the  sum  of 
$984  82.  The  jury  found  for  plaintiffs.  A  motion  was  made 
for  a  new  trial  on  various  grounds.  We  think  ndne  of  them 
goody  and  adopt  the  opinion  of  Judge  Gould  contained  in  the 
reoordy  as  our  own,  a  syllabus  of  which  'will  appear  in  the 
head-botes  furnished  the  reporter.  We  remark  that  we  find 
DO  plea  at  all  set  out  in  tlie  record.  A  copy  of  an  amended 
plea  appears  in  tlie  moti6n  for  a  new  trial,  and  that,  so  far 
as  this  record  discloses  the  pleadings,  is  the  only  plea  de- 
fendants filed.  In.  the  judge's  opinion  overruling  the  motion 
for  a  new  trial,  there  are  also  allusions  to  other  pleas;  how- 
ever tiiat  may  be,  the  evidence  is  overwhelming  in  favor  of 
the  verdict,  and  the  result  must  have  been  the  same,  no  mat- 
ter what  pleas  had  been  filed. 

Judgment  affirmed. 


Maby  J.  Brady  d  al.j  plaintiffs  in  error,  vs.  Simeon  Wal- 
ters, defendant  in  error. 

I.  "Where  land  was  conveyed  to  B.,  the  wife  of  C,  for  her  sole  and  separate 
use,  and  for  the  use  of  her  children  bom  and  to  be  born  by  the  said  C,  to 
have  and  to  hold  the  same  for  the  uses  aforesaid,  a  trust  estate  was  created 
in  B.  for  her  sole  and  separate  use,  and  for  the  use  of  her  children,  as 
above  described. 
,  2.  The  trust  was  not  executed  until  all  probability  of  the  birth  of  any  more 
/      children  from  B.  by  C,  had  become  extinct. 

3.  The  fraud  necessary  to  defeat  a  title  by  prescription,  under  section  2683, 
most  be  such  as  would  affect  the  conscience  of  the  party  obtaining  it  with 
bad  faith  and  moral  turpitude.  The  mere  fact  that  the  deed  under  which 
\  the  defendant  holds  was  the  result  of  a  sale  by  a  trustee,  not  made  in  strict 
\      confonnity  to  law,  does  not  constitute  such  fraud. 

>4.  Where  the  legal  title  to  land  was  in  a  trustee  for  infants,  and  he  fails  to  in- 
stitute suit  therefor  until  his  right  of  action  was  barred,  the  cestui  que  trusts 
are  also  barred. 
Vol.  lv.  3. 
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Trusts.  Prescription.  Fraud.  Statute  of  limitations.  Be- 
fore Judge  Ci^ARK.  Sumter  Superior  Court.  October  Ad- 
journed Term,  1874. 

Reported  in  tlie  decision. 

W.  A.  Hawkins;  B.  P.  Hollis;  J.  W.  Brady;  G.  W. 
WooTEN,  for  plaintiffs  in  error. 

Cook  &  Crisp,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaiotifl^ 
against  the  defendant  to  recover  tlie  possession  of  lot  of  land 
number  two  hundred  and  ten,  in  the  twenty-seventh  district 
of  Sumter  county.  On  the  trial  of  the  case,  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  for  the  defendant. 
A  motion  was  made  by  the  plaintiffs  for  a  new  trial  on  the 
several  grounds  set  forth  therein,  which  was  overruled  by  the 
court,  and  the  plaintiffs  excepted. 

The  plaintiffs  claim  title  to  the  land  in  dispute  under  a  deed 
made  by  Wright  Brady,  dated  26tli  of  January,  1860,  by 
winch  the  grantor  conveyed  the  lot  of  land  to  Mary  Jane 
Brady,  the  wife  of  Martin  J.  Brady,  for  her  8ol6  and  separate 
use,  and  for  the  use  of  her  children  born  and  to  be  born,  to 
have  and  to  hold  the  same  for  ihe  uses  aforesaid.  Some  time 
in  the  year  1863,  probably  in  October,  the  exact  date  does 
not  appear,  Mary  Jane  Brady  and  her  husband,  petitioned  the 
judge  of  the  superior  court  to  a|>poiut  the  said  Martin  J. 
Brady,  the  husband  of  said  Mary  Jane,  trustee  for  herself  and 
ehildren,  and  also  prayed  for  an  onler  to  sell  said  land,  and 
invest  the  proceeds  thereof  in  more  productive  pro|)erty,  fi)r 
the  benefit  of  the  said  Mary  Jane  and  her  children.  On 
hearing  and  considering  the  application,  the  judge  appointed 
Martin  J.  Brady  trustee  for  his  wife  Mary  Jane  and  her  chil- 
dren, naming  them,  upon  Iii.s  giving  bo:.  1  and  security 
in  the  sum  of  $4,000  00  faithfully  to  account  to  his  oedni 
que  tnLsts  for  the  product  of  said  sale  and  the  investing  the 
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same  in  any  other  property  for  their  benefit,  and  that  he  make 
a  proper  return  of  his  actings  and  doings  in  the  premises  to 
the  next  term  of  Sumter  superior  court.  The  boud  and  secu- 
rity was  given  by  the  trustee  in  pursuance  of  the  order,  and 
leave  was  granted  by  the  order  of  the  judge  to  the  trustee  to  sell 
the  land  as  prayed  for^  and  for  the  purpose  as  therein  speci- 
fied, and  to  make  a  dee<l  of  conveyance  to  said  lot  of  land,  as 
trustee,  to  the  purchaser  thereof.  The  order  is  silent  as  to 
whether  the  trustee  should  sell  the  laud  at  public  or  private 
sale.  It  appears  from  the  evidence  in  the  record  that  the 
trustee  sold  the  land  to  the  defendant,  Richardson,  at  private 
sale,  for  the  consideration  of  $6,000  00,  and  on  the  26th  of 
December,  1863,  made  him  a  deed  thereto,  as  trustee,  reciting 
therein  that  it  was  made  in  pursuance  of  the  aforesaid  ofder 
of  the  judge  of  the  superior  court.  Richardson  went  into 
possession  of  the  land  under  that  purchase  and  deed,  and 
continued  in  possession  thereof,  either  by  himself  or  tenants, 
up  to  the  commencement  of  the  plaintifis'  action  on  the  4th 
of  September,  1872.  The  defendant  set  up  in  his  plea  a  title 
by  prescription,  under  his  seven  years  possession  under  color 
of  pa|)er  title  and  claim  of  right,  by  virtue  of  his  purchase 
from  the  trustee  of  the  plaintiffs,  as  before  recited. 

1.  The  deed  from  Wright  Brady  to  Mary  Jane  Brady 
created  a  trust  estate  for  her  sole  and  separate  use,  and  for  the 
use  of  her  children  then  born  and  to  be  born,  in  the  land 
conveyed  by  it  No  formal  words  are  necessary  to  create  a 
trust  estate:  Code,  section  2305.  When  Martin  J.  Brady 
was  appointed  trustee  by  the  judge  for  his  wife  and  children, 
the  legal  title  to  the  lot  of  land  was  in  him  for  the  uses  de- 
clared in  the  deed  of  Wright  Brady ;  that  is  to  say,  the  legal 
title  to  the  land  was  in  the  trustee  so  appointed,  in  order  to 
protect  it  for  the  sole  and  separa^  use  of  the  said  Mary  Jane, 
and  for  the  use  of  her  children  then  born  and  to  be  born. 

2.  The  trust  was  not  executed,  at  least  until  all  probability 
of  the  birth  of  any  more  children  of  Mary  Jane  by  .tartin 
J.  Brady  had  become  extinct.  In  relation  to  that  point  in 
the  case,  the  evidence  in  the  record  is  silent. 
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3.  It  is  insisted  that  the  ease  of  Loyless  vs,  Blackahear,  43 
Gem^gia  Reports,  327,  is  like  this  case,  and  sliould  control  it. 
That  was  a  case  for  the  partition  of  land.  The  deed  in  that 
case  from  Walker  to  Patrick  Mills,  trustee,  conveyed  the  land 
to  Martha  Mills  and  her  children,  mfee  simpley  as  tenants  in 
common ;  there  was  no  use,  or  trust,  created  by  that  deed  for 
the  benefit  of  Mrs.  Mills  or  her  children  ;  the  legal  title  to  the 
land  veste<l  in  them  under  that  deed  as  sl  fe^.  simple  estate ; 
there  was  nothing  for  the  trustee  to  do  in  that  case.  It  was 
further  insisted  on  the  argument,  that  the  sale  of  the  land  was 
illegal,  because  it  was  a  private  and  not  a  public  sale,  as  re- 
quired by  the  2328th  section  of  the  Code.  That  argument 
might  be  sound,  if  the  defendant  was  relying  upon  a  strictly 
legal  paper  title  to  the  land.  But  it  is  said  the  defendant  can- 
not claim  a  prescriptive  title  to  the  land  under  his  seven  years 
adverse  possession  under  written  evidence  of  title,  because  he 
had  notice  at  the  time  he  purchased  from  the  trustee,  that  the 
sale  was  not  made  as  the  law  required  it  to  be  made,  and 
therefore,  his  written  evidence  of  title  w^  fraudulent,  within 
the  true  intent  and  meaning  of  the  2683d  section  of  the  Code. 
The  defendant  purchased  the  land  from  the  trustee  in  pursu- 
ance of  an  order  of  the  judge  of  the  superior  court  which 
authorized  the  trustee  to  sell  it  and  to  make  a  deed  of  convey- 
ance to  the  purchaser,  without  stating  therein  whether  the 
sale  of  the  land  should  be  at  ptiblic  or  private  sale.  In  our 
judgment,  the  purchase  of  the  land  by  defendant  from  the 
trustee,  at  private  sale,  and  taking  his  deed  therefor  in  pursu- 
ance of  said  order,  did  not  make  that  written  evidence  of  title 
fraudulent  within  the  sense  and  meaning  of  the  statute.  The 
fraudulent  title  contemplated  by  the  statute  is  such  fraud  as 
would  affect  the  conscience  of  the  party  procuring-it  withbaff 
faith  and  moral  turpitude.  — ^ 

-4.  The  court  charged  the  jury,  in  substance,  that  if  the  ces- 
hii  que  trusts  were  represented  by  a  trustee,  and  that  if  the 
trustee  sold  under  an  order  of  court  to  defendant  for  a  valua- 
ble consideration,  and  defendant  went  in  under  such  purchase 
without  uolice  of  any  fraud,  and  he  and  those  claiming  under 
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him  have  been  lu  possession  seven  years  before  this  suit^plain- 
tifi  cannot  recover.  Whilst  the  law  applicable  to  tlie  facts 
of  the  case  in  relation  to  the  defendant's  prescriptive  title, 
was  not  as  fully  and  clearly  stated  in  the  charge  of  the  court 
as  it  might  have  been, yet,  it  was  substantially  correct,  in  view 
of  the  evidence  in  the  record.  The  legal  title  to  the  land  in 
dispute  being  in  the  trustee,  he  could  have  instituted  suit  for 
the  recovery  of  the  possession  of  it,  and  if  he  failed  to  do  so 
unril  his  right  of  action  was  barred  by  the  statute,  his  cestui 
^truds,  the  plainti£&,  were  also  barred.  This  case  comes 
within  the  ruling  of  this  court  in  Wingjidd,  administrator,  vs. 
^^irgindal.y  dlst  Georgia  Repoi^ts,  139,  and  must  be  con- 
trolled by  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


The  Bank  OF  Americus,  plaintiff  in  error,  va,  Thomas  L. 
EoGERS,  defendant  in  error. 

'•  The  case  of  Phillips  vs.  Dodge  {8  Georgia  Reports^  ji)  was  virtually  over- 
faled  by  the  same  judges  that  decided  it,  (see  /^  Georgia  Reports ^  615  ;) 
*nd  consequently  there  is  no  binding  authority  to  the  effect  that  a  note  pay- 
able in  specific  articles  cannot  be  sued  upon  in  the  short  form  authorized 
by  the  act  of  1874. 

2.  Such  a  note  can  be  sued  upon  in  that  form ;  and  if  there  be  a  cause  of  ac- 
tion plainly  apparent  from  the  declaration  and  the  copy  note  annexed  to  it, 
the  pleadings  will  be  sufficient. 

3-  If  the  cause  of  action  be  defectively  set  forth,  the  declaration  is  amenda- 
ble. 

Promissory  notes.  Pleadings.  Amendment.  Before 
Judge  James  Johnson.  Marion  Superior  Court.  April 
Term,  1876. 

The  Bank  of  Brunswick  brought  complaint  in  the  statu- 
tory form  against  Thomas  L.  Rogers  on  the  following  note,  a 
copy  of  which  was  annexed  to  the  declaration : 

"On  or  before  the  15th  day  of  January  next,  I  promise  to 
deliver  to  Eleazor  Taylor  or  bearer,  five  bales  of  lint  cotton 
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of  medium  value,  each  weighing  five  hundred  pounds,  at  Buena 
Vista,  Marion  county,  Georgia,  for  the  purchase  of  lots  of  land 
numbers  one  hundret]  and  seventy-three  and  one  hundred  and 
forty-eight,  in  the  fourth  district  of  Marion  county.  This 
the  28th  day  of  November,  1873. 

(Signed)  "  Thomas  L.  Rogers/' 

Tlie  declaration  simply  alleged  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $500  00,  besides  inter- 
est, on  a  promissory  note  dated  November  28th,  1873,  and 
due  on  January  15th,  1874,  which  the  latter  refused  to  pay; 
wherefore  process  was  prayed,  etc. 

The  defendant  demurred  to  the  declaration.  The  demur- 
rer was  sustained  and  the  plaintiff  excepted. 

Before  the  order  sustaining  sncli  demurrer  was  entered, 
plaintiff  proposed  to  amend  by  alleging  the  value  of  the  cot- 
ton mentioned  in  the  note,  at  the  time  and  place  specified  for 
its  delivery.  This  the  court  refused  to  permit  and  plaintiff 
again  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ceptions. 

E.  H.  Worrill;  Guerry  &  Son,  for  plaintiff  in  error. 

Blandford  &  Gari^ard;  E.  M.  Butt,  for  defendant. 

Bleckley,  Judge. 

The  declaration,  read  in  connection  with  the  copy-note  at- 
tached, was  good  at  first.  But,  at  all  events,  it  was  amend- 
able.    The  head-notes  state  the  law  of  the  case. 

Judgment  reversed. 


EDWARD  E.  Estes,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

I.  A  person,  sober  enough  to  intend  to  shoot  at  another,  and  actually  to  shoot 
at  and  hit  him,  without  any  provocation  or  justification  whatever,  b  to  be 
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deemed  sober  enough  to  form  the  specific  intent  to  murder;  and  mere 
drankenness,  whatever  its  degree,  will  not  negative  such  intent. 
2.  Unless  the  evidence  suggest  some  other  motive  for  the  shooting,  to  be  com- 
pared by  the  jury  with  the  state's  theqry  of  a  malicious  intent,  the  offense 
lias  necessarily  the  same  grade  with,  as  without,  drunkenness,  and  conse- 
quently, in  such  a  case,  there  is  no  grading  to  be  done,  and  any  charge  to 
the  jury  in  reference  to  drunkenness,  as  a  separate  element  in  grading  the 
offense,  would  be  inapplicable,  and  need  not  be  given  by  the  court. 
3.    Voluntary  drunkenness  is  no  excuse  for  crime. 

Criminal  law.  Druirkenness.  Charge  of  Court.  Before 
Jodge  McCtorcHEN.  Whitfield  Superior  Court.  April  Term, 
a«75. 

Reported  in  the  opinion. 

Johnson  &  McCamy,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  in  two  counts — one  for  assault 
"With  intent  to  murder,  and  the  other  for  shooting  at  another. 
The  jury  found  him  guilty  of  tlie  assault  with  intent  to  mur- 
der. A  motion  was  made  for  a  new  trial  on  the  grounds  that 
the  court  charged  the  jury  **that  voluntary  drunkenness  is  no 
excuse  for  crime,"  and  refused  to  charge  "that  the  jury  may 
take  into  consideration  the  fkct  of  defendant's  drunkenness  to 
grade  the  offense,  and  may  look  to  the  fach  in  determining  the 
intent,  and  that  if  the  jury  should  find  that  he  was  not  con- 
cious  of  what  he  was  doing,  the  jury  niiglit  take  that  fact 
iuto  consideration  in  determining  whether  he  intended,  with 
malice  aforethought,  to  kill  at  the  time  he  shot."  The  court 
refused  to  grant  the  new  trial,  and  defendant  excepted. 

The  main  question  is,  was  the  court  right  in  refusing  to  charge 
as  requested  ?  We  think  that  he  was  clearly  right  under  the  tes- 
timony in  this  case.  The  defendant  shot  Williams  without  the 
slightest  provocation,  and  whilst  he  was  drinking  considerably, 
he  was  sober  enough  to  intend  to  shoot,  and  he  did  shoot  and  hit 
him  in  the  face,  and  the  ball  is  lodged  there  just  under  the  brain. 
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inflicting  a  |)ermanent  and  dangerous  wound — such  a  wound 
that  excitement  will  endanger  him  for  life,  in  the  opinion  of 
the  physicians  who  examined  him.  He  was  8ol)er  enough, 
too,  to  get  off  rapidly  from  the  place  of  the  shooting,  nor  is 
there  any  motive  suggested  by  the  proof  to  rebut  the  idea 
of  a  malicious  intent,  a  careless  disregard  of  human  life.  We 
all  think,  therefore,  that  there  was  no  error  in  the  refusal  to 
charge  as  requested  under  the  facts  of  this  case.  For  myself, 
I  think  that  a  man  cannot  voluntarily  make  himself  so  drunk 
as  if  he  shoot  and  kill  another  without  provocation,  the  crime 
will  be  graded  or  reduced  from  murder  to  manslaughter;  or 
if  he  shoot  at  another  without  provocation  the  crime  can  be 
made  by  drunkenness  less  than  assault  with  intent  to  murder. 
The  statute  is  plain  that  voluntary  drunkenness  shall  be  'no 
excuaCf  and  if  it  be  made  to  lower  or  grade  the  crime,  to  les- 
sen it  in  any  case  whatever,  it  is  thereby  made  some  excuse  ; 
and  that,  pro  tanto,  fritters  away  the  solidity  and  power  of 
the  statute.  I  agree  fully  with  the  decisions  of  this  court,  in 
17  Georgia,  146;  25  Ibid.,  527  >  and  31  Ibid.,  424;  and 
with  the  dissent  of  Judge  Lyon  from  the  judgment  rendered 
in  29  Ibid.,  594.  My  brethren  agree  with  me  that  drunk- 
enness is  no  excuse  for  crime,  and  that  the  court  did  not  err  in 
so  charging,  and  that  the  court  was  right  in  this  case  in  re- 
fusing the  request  asked  for;  but  we  did  not  consult  and  agree 
as  to  the  effect  of  voluntary  drunkenness  upon  intention  in 
any  case,  or  its  effect  in  reducing  or  paliating  crime  under  our 
statute,  in  any  case,  and  therefore  I  am  not  at  liberty  to  com- 
mit the  court  further  than  to  the  principles  announced  in  the 
syllabus. 

Judgment  affirmed. 
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TiaE  Mayor  and  Aldermen  of  the  City  of  Savannah, 
plaiotiff  in  error,  w.  Marcus  A.  Dehoney  et  al.^  defend- 
ants in  error. 

^^rjicre  the  owners  or  lessees  of  public  stables  were  taxed  by  an  ordinance  of 
^lie  city  of  Savannah,  which  also  contained  a  provision  that  every  person 
engaged  in  the  business  of  transporting  or  carrying  goods,  wares,  mer- 
crhandise,  passengers,  or  baggage  for  hire,  by  means  of  wagons,  drays, 
t.Tucks,  carts,  omnibuses  or  carriages  of  any  description,  or  of  letting  car- 
riages and  other  vehicles  for  hire,  shall  pay  a  tax  according  to  the  number 
;and  character  of  the  vehicles  employed  in  such  business,  specifying  the  tax, 
suid  the  complainants  having  paid  the  first  tax,  prayed  that  the  collection  of 
^hc  second  might  be  enjoined,  presenting  to  the  chancellor  several  afHda- 
avits  showing  that  the  latter  business  had,  in  the  city  of  Savannah,  always 
l^een  incident  to  the  former :     . 

fz^T^ld^  that  the  chancellor  did  not  abuse  his  discretion  in  granting  the  injunc- 

lujuction.     Tax.     Before  Judge  Tompkins.     Chatham 
GsouDty.     At  Chambers.     July  26,  1875. 

Reported  in  the  decision. 

William  S.  Basinger,  by  Jackson  &  Clarke,  for  plain- 
^i'ffin  error. 

RuFUS  E.  Lester;  Meldrim  &  Adams,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, praying  for  an  injunction  to  restrain  it  from  the  col- 
lection of  a  tax  imposed  by  the  sixth  section  of  an  ordinance 
of  the  city  of  Savannah,  to  assess  and  levy  taxes  to  raise 
revenue  for  said  city,  which  provides  "  that  every  person  en- 
gaged in  the  business  of  transporting  or  carrying  goods, 
wares,  merchandise,  passengers  or  baggage,  for  hire,  by  means 
of  wagons,  drays,  trucks,  carts,  omnibusses,  or  carriages  of 
any  description,  or  of  letting  carriages  and  other  vehicles  for 
hire,  shall  pay  a  tax  according  to  the  number  and  character 
of  the  vehicles  employed  in  such  business,"  to-wit :  specify- 
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ing  the  tax  to  be  paid.  By  the  same  ordinance  it  is  provided 
**that  every  owner  or  owners,  lessee  or  lessees  of  a  public 
stable  shall  pay  a  tax  of  $100  00."  The  question  made  by 
the  complainants  is,  that  being  taxed  $100  00  on  their  busi- 
ness as  the  owners  and  keepers  of  a  public  stable  in  the  cityy 
it  is  a  part  of  their  legitimate  business  and  incident  thereto, 
as  the  owners  and  kee[>ers  of  a  public  stable,  to  engage  in  car- 
rying passengers  and  baggage  in  omnibusses  or  carriages,  for 
hire,  witliout  paying  any  ailditional  tax  besides  the  $100  00. 
On  the  hearing  of  the  motion  for  an  injunction,  and  after 
considering  the  bill,  the  defendant's  answer,  and  the  several 
affidavits  read  at  the  hearing,  the  presiding  judge  granted  the 
injunction,  whereupon  the  defendant  excepted. 

If  it  was  a  part  of  the  legitimate  business  of  the  com- 
plainants, and  incident  thereto,  as  the  owners  and  keepers  of 
a  public  stable  in  the  city,  to  engage  in  the  carrying  of  pas- 
sengers and  baggage  in  omnibusses  or  carriages,  for  hire,  then 
they  were  not  liable  to  be  twice  taxed  on  ihai  business. 
Whether  the  engaging  in  carrying  passengers  and  baggage  in 
omnibusses  or  carriages,  for  hire,  was  a  part  of  the  legitimate 
business,  and  incident  thereto,  of  the  complainants,  as  the 
owners  and  keepers  of  a  public  stable  in  the  city,  is  a  question 
of  fact  to  be  decided  on  the  final  hearing  of  the  cause,  under 
the  evidence.  The  evidence  before  the  judge,  on  the  hearing 
of  the  motion  for  the  injunction,  was  decidedly  in  favor  of 
the  complainants  in  relation  to  this  point  in  tiie  case. 

It  was  insisted  on  the  argument  here  that  tlie  injunction 
should  not  have  been  granted,  because  there  was  no  equity  in 
the  complainants'  bill,  they  having  an  adequate  remedy  at  com- 
mon law,  by  an  affidavit  of  illegality.  The  defendant  did  not 
demur  to  the  bill  fyr  want  of  equity,  but  filed  its  answer  there- 
to, besides  no  execution  or  distress  warrant  for  the  tax  claimed 
had  been  levied  on  the  property  of  the  complainants.  If 
such  had  been  the  case,  we  will  not  say  that  an  affidavit  of 
illegality  would  not  have  been  the  proper  remedy.  In  Van- 
over  et  al  vs.  The  Justices,  etc.,  27th  Georgia  Reports,  364,  it 
was  held  that  the  act  of  1804,  prohibiting  judicial  interfere 
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enre  with  the  levy  and  collection  of  taxes  imposed  by  that 
act^  did  not  extend  to  corporation  (axes.  Id  this  case  there 
are  several  complainants  asserting  the  same  right  against  the 
defendaot|  and  one  decision  will  prevent  a  multiplicity  of 
suits.  In  view  of  the  evidence  before  the  presiding  judge,  as 
contained  in  the  record,  we  will  not  control  the  exercise  of 
bis  discretion  in  granting  the  injunction  prayed  for. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Samuel  Simmons,  plaintiff  in  error,  r«.  William  M.  Mosc- 
LEY,  administrator,  defendant  in  error. 

1.  The  limitation  act  of  1869  is  a  bar  to  an  action  commenced  March  6th* 
1874,  upon  a  }>romissoTy  note  dated  and  due  in  1858,  the  maker  of  which 
removed  from  Georgia  to  Texas,  in  1859,  and  died  there  in  1863,  although 
no  administration  upon  his  estate  was  granted  in  Georgia  until  May,  1872. 

2.  The  bar  of  the  statute  attaches  because  the  creditor  did  not  bring  suit  with- 
in a  period  of  time  after  the  adnunistrator  became  subject  to  suit,  equal  to 
that  prescribed  by  the  act  where  no  impediment  to  suit  existed  at  the  time 
of  its  passage.  The  case  is  within  the  letter  of  the  statute ;  and  when  re- 
leased from  the  letter,  by  way  of  implied  exception  on  account  of  death 
and  want  of  representation,  it  is  still  within  the  spirit  of  it,  for  the  above 
reason :  Taylor  vs.  Jacoway^  50  Georgia  Reports ^  J82,  Besides,  it  was  in 
the  power  of  the  creditor,  the  debtor  having  left  real  estate  in  Georgia,  to 
have  administered,  or  forced  administration,  earlier,  and  exercised  more 
diligence  in  that  way :  //  Georgia  Reports,  6^1,  6jj ;  ig  Ibid.,  jr6. 

Statute  of  limitations.    Before  Judge  Underwood.  Chat- 
tooga Superior  Court.     March  Term,  1875. 

Report  unnecessary. 

Alexander  &  Wright  ;  F.  A.  Kirby,  for  plaintiff  in 
error. 

Dabney  &  FoucHB,  f>r  defendant. 

Bleckley,  Judge. 

The  opinion  of  the  court,  and  all  the  material  facts,  appear 
in  the  bead-notes.     The  judgment  of  the  court  below  sus- 
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tained  the  plea  of  the  statute  of  limitatious,  and   that  judg- 
ment u  affirmed. 


The  National  Bank  of  Augusta,  plaintiff  in  error,  t?8. 
The  Southern  Porcelain  Manufacturing  Company 
d  (d,f  defendants  in  error. 

1.  The  act  of  August  23d,  1872,  which  authorizes  persons  other  than  the  de- 
fendants of  record,  to  make,  under  oath,  pleas  in  defense  of  suits  to  which 
they  arc  not  parties,  is  in  conflict  with  article  ill.,  section  4,  paragraph  5, 
of  the  constitution,  and  therefore  is  unconstitutional  and  void. 

2.  A  manufacturing  company  incorporated  by  the  legislature  of  South  Caro- 
lina, but  which  transacted  its  business  and  had  its  principal  office  in  Geor- 
gia, and  became  indebted  under  and  by  virtue  of  contracts  made  in  Georgia, 
is  liable  to  suits  upon  such  contracts  in  the  courts  of  Georgia,  though  at  the 
time  of  the  institution  of  the  suits  no  business  is  being  done  by  the  com- 
pany, the  president  of  the  company  and  a  majority  of  the  stockholders 
having  always  resided,  and  still  residing,  in  Georgia,  all  the  meetings  of  the 
stockholders  having  been  held  in  Georgia,  the  books  being  in  Georgia  in 
the  hands  of  the  president,  and  a  notice  for  a  meeting  of  the  stockholders 
in  Georgia  pending  at  the  time  of  the  commencement  of  the  suits,  the  com- 
pany having  at  that  time  no  office  or  place  of  business  anywhere  in  South 
Carolina. 

3.  Service  upon  the  president  of  the  company  in  the  county  of  Richmond, 
where  he  resided  at  the  commencement  of  the  action,  and  where  the  books 
of  the  company  were,  and  where  the  stockholders  were  under  notice  to 
meet,  is  sufficient  service  upon  the  company. 

Constitutional  law.  Pleadings.  Cor|)oration8.  Jurisdic- 
tion. Service.  Before  Judge  Gibson.  Richmond  Superior 
Court.     October  Terra,  1874. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiff  in  error. 

Barnes  &  Cumming,  for  defendants. 

Jackson,  Judge. 

This  action  was  brought  for  the  recovery  of  a  large  sum  of 
money  due  the  plaintiff  by  the  defendant  upon  contracts  made 
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in  Augusta^  Georgia.  Service  was  made  upon  James  Hope, 
the  president  of  the  defendant,  the  Southern  Porcelain  Man- 
ufacturing Company,  at  Augusta,  in  the  county  of  Richmond, 
in  this  state.  A  plea  to  the  jurisdiction  was  filed  by  the  said 
James  Ho|>e,  not  as  president  of  the  company,  hut  in  his  in- 
dividual character,  as  one  interested  in  the  suit,  though  not  a 
party  thereto,  under  the  act  of  23d  of  August,  1872,  setting 
up  the  fact  that  the  defendant  was  incorporated  in  South  Caro- 
lina and  could  not  be  sued  in  the  courts  of  Georgia  except  by 
attachment.  The  court  l>elow  sustained  the  plea  and  the  plain- 
tiff excepted,  and  three  questions  are  made  here. for  our  ad- 
judication :  1st.  Can  one,  not  a  party  to  the  suit,  but  merely 
swearing  that  he  is  interested  therein,  put  in  a  plea  to  the 
juriwliction  ?  2d.  Can  a  South  Carolina  corporation,  under 
tlie  facts  disclosed  in  the  record,  be  sued  in  Georgia?  3d. 
Is  service  upon  the  president  of  the  defendant,  under  the  facts 
here,  sufficient  service? 

1.  In  regard  to  the  first  question,  we  tliink  the  act  of  1872 
broad  enough  to  cover  all  pleas.     It  enacts  that  "  any  party 
interested  may  make  his  or  their  plea  or  pleas,  and  such  plea 
or  pleas  shall  be  as  good  in  law  as  if  made  by  the  real  defend- 
ant to  the  record/'     If  that  act  be  law,  the  plea  may  have 
been  made  legally  by  Hope  individually.     Is  it  law  ?    That 
turns  upon  the  point  of  the  constitutionality  of  tlieact.     The 
latter  branch  of  the  fifth  paragraph  of  the  fourth  section  of 
the  third  article  of  the  constitution  is  in  these  words :    "  Nor 
shall  any  law  or  ordinance  pass,  which  refers  to  more  than  one 
subject  matter  or  contains  matter  different  fn)m  what  is  ex- 
presseil  in  the  title  thereof."     The  substance  of  the  body  of 
this  act  is,  that  anybody  interested  may  defend  and  jilead. 
The  title  thereof  is  "An  act  to  amend  an  act  approved  Octo- 
ber 2-lth,  1870,  entitled  an  act  to  authorize  all  pleas  and  de- 
fenses to  be  sworn  to  before  certain  officers  of  other  states  or 
countries,  and  to  prescribe  the  legal  effect  of  the  official  attes- 
tation of  such  officer,  and  to  carry  into  effect  article  five,'  sec- 
tion three  of  the   constitution  of  this  state."     There  would 
seem  to  be  on  the  face  of  this  title  two  subjects  matter,  both 
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of  which  appear  to  us  to  be  different  from  the  body  of  the 
act.  The  body  of  the  act  is  to  enable  persons,  not  parties  of 
record,  to  defend  suits  not  brought  against  themselves  by 
filing  any  plea  they  please  thereto  whether  the  real  defendant 
defends  or  not,  if  they  be  intereste<I  therein.  The  title,  in  one 
of  its  phases,  is  to  amend  an  act  which  has  relation  only  to 
how  pleas  shall  be  verified  if  the  party  to  the  record  be  be- 
yond the  limits  of  the  state.  We  tliink  the  body  of  the  act 
difiers  essentially  from  such  title.  An  amendment  to  an  act 
authorizing  parlies  out  of  the  state  to  verify  pleas,  should 
have  relation  to  pleas  made  outside  of  the  state  and  by  parties 
to  the  record,  and  by  reading  the  title  to  this  act  we  think  that 
no  one  could  reasonably  expect  to  find  in  its  body  authority 
to  anybody,  in  the  state  or  out  of  it,  to  defend  cases  when 
he  is  not  sued  at  all. 

If  we  look  to*  the  other  phase  of  the  title,  it  does  not  help 
the  act  much.  Tliis  part  of  the  title  is  to  carry  into  effect 
article  five,  section  three,  of  the  constitution.  That  section  of  ar- 
ticle five  embraces  many  subjects.  It  is  divided  into  four  para- 
graphs. The  only  one  to  which  the  act  can  be  supposed  to 
refer  is  the  latter  part  of  paragraph  three,  which  reads :  "The 
court  shall  render  judgment  without  the  verdict  of  a  jury,  in 
all  civil  cases  founded  on  contract,  where  an  issuable  defense 
is  not  filed  on  oath.'*  Even  if  this  paragraph  were  directly 
referred  to  in  the  title,  we  cannot  see  exactly  how  this  act  car- 
ries it  out.  The  object  of  the  constitution  in  requiring  the 
title  and  body  of  the  act  to  harmonize  is  to  put  the  legislators 
upon  warning  as  to  what  they  are  about  to  do.  We  do  not 
think  this  title  does  so.  It  would  have  been  quite  easy,  and 
it  would  indeed  have  required  fewer  words  than  this  title  con- 
tains, to  have  entitlc<1  this  enactment,  "an  act  to  allow  all  per- 
sons interested  to  defend  by  plea,  suits  where  the  real  defend- 
ant to  the  record  declines  to  do  so."  Instead  of  this  plain 
sailing,  the  colors  under  which  this  l^islation  rides  are  dou- 
ble, confuseil  and  seemingly  disguised.  We  consider  the  act 
mischievous  in  its  tendency  and  results.  Any  creditor  of  the 
same  defendant  under  it  might  swear  he  was  interested  in  or- 
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der  to  postpone  the  plaintiiT ;  it  seems  to  us  it  can  do  no  good, 
but  is  fraitful  of  confusion  and  litigation — of  endless  litiga- 
tion. Every  stockiiolder  of  a  corporation  can,  under  it,  plead, 
mod  as  one  falls,  another  take  his  place,  and  the  war  be  in- 
terminable. And  who  is  to  be  responsible  for  costs  ?  Shall 
the  defemlant  to  the  record  be  mulcted  in  costs  when  he  did 
not  wish  to  litigate,  but  was  content  to  let  judgment  go  by 
defaalt  ?  If  the  general  assembly  sees  fit  to.  enact  sucli  a 
law,  we  must,  of  course,  enforce  it;  but  we  must  be  sure  they 
intended  to  enact  it,  and  used  all  the  precautions  and  safe- 
guards which  the  constitution  demands  in  order  to  prevent 
mistake,  inadvertence  and  surprise. 

2,  3.  But  supiiose  that  tiiis  plea  had  been  made  by  the 
president  of  the  company,  would  it  have  been  good  uinler  the 
fiicts?     The  facts  are,  that  this  company,  though  chartered  in 
and  by  South  Can)lina,  did  all  its  business*  in  Georgia;  its 
princi|ial  office  was  in  Georgia ;  its  president  and  most  of  its 
stockholders  resided  in  Georgia;  their  meetings  were  held  in 
Georgia,  and  a  call  for  a  meeting  was  pending  at  the  time  this 
suit  was  commenced,  to  be  convened  in  Augusta,  Georgia. 
Augusta  was,  to  all  intents  and  purposes  while  it  did  business, 
tlie  place  of  its  residence ;  the  notes  sued  on  were  made  there, 
the  books  were  kept  there,  and  were  there  in  the  hands  of  the 
president  when  he  was  served.     The  company  had  no  resi- 
dence other  than   Augusta,  in  Georgia,  nor  had  it  any  place 
of  business  or  office  in  South  Carolina  when  the  suit  was 
brought.     The  naked  question  then  is,  can  a  corporation, 
foreign  in  its  birth,  do  business  in  Georgia,  contract  debts 
here,  suspend  its  business,  for  at  the  time  the  suit  was  brought 
it  had  ceased  to  do  business,  and  thereby  escape  suit  here  by 
the  r^ular  process  of  our  courts.     The  principles  laid  down 
by  this  court  in  the  case  of  The  City  Fire  Insurance  Company 
of  Hartford  vs.  Oarrugi,  41  Georgia,  660,  seem  to  settle  this 
question.     It  is  there  distinctly  ruled  that  a  foreign  corpora- 
tion doing  business  in  this  state  is  subject  to  the  jurisdiction 
of  oor  courts.     It  is  difficult  to  see  how  it  could  be  other- 
wise.    If  by  comity  such  a  oorporaliou  is  permitted  to  do 
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business  here,  it  ought  to  pay  its  cJebts  here;  and  if  it  fail  to 
l)ay,  it  ought  to  be  made  to  do  so;  and  our  own  courts  should 
not  turn  over  our  people,  ^^-ith  whom  it  has  been  |>ermitted 
to  deal  within  our  jurisdiction,  to  a  foreign  jurisdiction  and 
foreign  courts,  to  constrain  the  corporation  to  pay  the  debts 
contracted  here.  That  case  further  decides  that  such  foreign 
corporation,  if  it  have  an  officer  or  agent  here,  may  be  served 
by  serving  its  officer  or  agent.  In  this  case  the  principal  offi- 
cer has  always  been  here,  and  was  here,  and  was  served.  It 
is  true  that  the  company  had  ceased  orsiispended  active  busi- 
ness in  the  case  at  bar,  but  a  meeting  of  its  stockholders  had 
been  called  to  convene  in  Augusta,  and  the  notice  was  pending 
when  the  suit  was  brought.  It  had  not  ceased,  therefore,  to 
do  business  in  Georgia.  It  was  about  to  meet  in  organic  as- 
sembly of  the  corporators  to  transact  business  here,  and  why 
should  it  not  be  sued  here,  if  it  could  be  served.  By  the  com- 
mon law,  process  against  a  corporation  must  be  served  on  its 
principal  officer :  Angell  &  Ames  on  Corj).,  sec.  404.  If  that 
principal  officer  has  always  resided  here,  and  did  reside  here 
when  served,  it  is  difficult  to  see  why  the  service  is  not  good. 
ICven  if  the  facts  did  not  show  that  the  company  was  about  to 
meet  in  Augiista  for  some  business  or  other,  it  matters  not 
what,  yet  as  long  as  the  principal  officer  was  there,  and  the 
books  were  kept  there,  we  think  the  company  was  liable  to  suit 
there. 

The  plea  to  the  jurisdiction  must  give  a  better  place  to  sue 
within  the  jurisdiction.  Ilichmon<l  county  is  the  only  place 
where  this  corporation  ever  live<l  in  Georgia,  and  whatever  is 
left  of  it  lives  there  still.  Even  if  this  principle  were  extend- 
ed to  all  states  and  countries,  the  plea  and  facts  here  show  no 
better  place  to  sue,  no  court  having  jurisdii^tiou  even  in  South 
Carolina,  there  being  no  place  where  it  does  business  or  has 
an  office  now  in  that  state. 

In  the  case  cited  from  41  Oeorgici,  the  court  says  that  non- 
residence  is  no  defense,  if  the  defendant  has  been  legally 
served,  and  "if  a  company  were  to  locate  an  offiioe  in  another 
sUdey  and  its  principal  officer  were  to  do  business  .tlierei  there 
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could  be  DO  question  upon  his  liability  to  be  served."  This 
would  seem  to  cover  the  third  point  as  to  whether  service 
upon  the  president  here  was  good  service.  These  princi- 
ples are  in  accordance  too^  it  strikes  us^  with  sound  sense 
and  right  reason.  It  would  be  an  outrage  upon  all  sound 
principle  to  allow  any  body,  natural  or  artificial  in  person,  to 
do  business  in  Georgia,  be  protected  by  our  laws,  sue  any 
body  the  foreigner  sees  fit,  make  money  out  of  our  people, 
contract  debt,  and  then  shut  down,  stop  business,  refuse  to  pay 
and  defy  our  process.  If  the  principal  officer  still  linger  in 
the  state  and  can  be  caught  and  served  with  process,  the  cor- 
poration, like  any  other  foreigner,  must  respond.  Our  courts 
render  judgment  according  to  law,  and  if  that  judgment  be 
against  the  defendant,  it  will  be  enforced  upon  all  the  prop- 
erty our  final  process  can  reach. 
Judgment  reversed. 


SARi^H  M.  Brown,  by  next  friend,  plaintiff  in  error,  V8. 
Elizabeth  ELimbrough,  administratrix,  et  ai.j  defendants 

in  error. 

1.  A  married  woman  in  this  state,  who  has  a  separate  estate  in  land,  may  dis- 
pose  of  the  same  by  the  ordinary  deed  of  conveyance. 

2.  The  act  of  1760  only  applies  to  such  conveyances  of  real  estate  by  the  hus- 
^d  of  the  /erne  covert  as  she  may  have  an  interest  in,  and  not  to  convey- 
^^  of  her  separate  property  of  which  she  is  the  sole  owner. 

Husband  and  wife.  Deeds.  Separate  estate.  Before  Judge 
Jambs  Johnson.  Talbot  Superior  Court.  March  Term, 
M75. 

fieported  in  the  decision. 

Blandford  &  Garrard;  H.  L.  Benning;  McCay  & 
Tbippe,  for  plaintiff  in  error. 

WnxiB  &  Willis;  E.  H.  Worrill,  for  defendants. 
Vol.  lv.  4. 
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Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, praying  for  a  decree  that  certain  described  lands 
therein  si>ecified,  might  be  turneil  over  to  her,  and  that  the 
defendant  account  to  her  for  the  rents  and  profits  thereof. 
On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  defendant.  The  caseia 
brought  here  on  a  bill  of  exceptions  to  the  rulings  of  the 
court  below.  The  complainant  claims  title  to  the  land  in 
controversy  under  a  deed  made  by  William  M.  Brown,  ad- 
ministrator of  Shelton,  to  Jack  Brown,  trustee  for  complain- 
ant. Jack  Brown  being  her  husband.  This  deed  is  dated  2d 
November,  1868.  It  appears  from  the  evidence  in  the  reoord| 
that  the  complainant  and  her  husband.  Jack  Brown,  conveyed 
the  land  by  deed,  on  the  7th  of  May,  1861,  to  Kimbrough, 
the  defendant,  for  the  consideration  of  $18,000  00.  The  court 
charged  the  jury,  amongst  other  things,  "If  Jack  Brown  and 
his  wife  made  and  executed  the  deed  in  evidence  purporting 
to  be  made  by  them  to  Kimbrough,  such  deed  conveyed  to 
Kimbrough  all  the  interest  wliich  they  or  either  of  them  had 
in  the  lands,  and  if  such  is  the  case,  Kimbrough  is  not  liable 
to  account  to  the  complainant.''  The  complainant's  counsel 
requested  the  court  in  writing  to  charge  the  jury  that  "  A 
married  woman  cannot,  by  the  ordinary  deed  of  oonveyaNce, 
dispose  of  her  separate  property,  if  the  sale  be  real  estate; 
and  if  Mrs.  Brown,  being  a  married  woman,  made  the  deed 
set  out  in  defendant's  answer,  then  Kimbrough  got  no  title  to 
the  same,  and  no  right  by  which  he  could  hold  the  land  in 
opposition  to  Mrs.  Brown."  This  request  to  charge  the  court 
refused.  Whereupon  the  complainant  excepted  to  the  charge 
as  given  to  the  jury,  and  to  the  refusal  to  charge  as  requested. 

But  two  questions  were  insisted  on  in  the  argument  here. 
Tirst,  as  to  the  right  of  a  married  woman  to. convey  her  sep- 
arate estate  in  land  by  the  ordinary  deed  of  conveyance. 
Second,  if  she  can  do  so,  then  the  deed  must  be  executed  as 
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provided  by  the  second  section  of  the  act  of  1760:  Cobb's 
Digest,  161. 

1.  In  our  judgtnent,  a  marrie<l  woman,  in  this  state,  who 
lias  a  separate  estate  in  land,  may  dispose  of  the  same  by  the 
ordinary  deed  of  conveyance.  Such  a  disposition  of  her  real 
estate  is  a  necessary  incident  to  her  ownership  of  that  species 
of  property,  as  well  as  of  any  other  property,  the  more  es- 
pecially as  real  ami  personal  property,  in.  this  state,  is  placed 
on  the  same  footing  as  to  distribution.  When  the  decisions 
refered  to  on  the  argument  were  made  by  this  court,  in  rela- 
tion to  the  power  of  a  feme  covert  to  dispose  of  her  separate 
estate  in  personal  property,  there  was  one  species  of  personal 
property  at  that  time  which  was  considered  much  more  im- 
portant and  valuable  to  the  owners  thereof  than  real  estate, 
wdyet  it  was  held  that  she  could  dispose  of  her  separate  es- 
tate in  that  particular  species  of  personal  property.  In  this 
state,  we  are  unable  to  perceive  any  sound  distinction  in  prin- 
ciple between  her  power  of  disposition  of  her  separate  estate 
i»  personal  property  and  her  separate  estate  in  real  property. 

2.  In  regani  to  the  second  question  insisted  on  by  the 
plaintiff  in  error,  the  act  of  1760  only  applies  to  such  con- 
veyances of  real  estate  by  the  husband  of  the  feme  covert  as 
she  has  or  may  have  an  interest  in,  and  not  to  conveyances  of 
her  separate  property,  of  which  she  is  the  sole  owner.     If  she 
joins  her  husband  in  a  conveyance  of  his  property,  in  which 
she  has  an  interest  as  his  wife  by  reason  of  that  relation,  then, 
in  order  to  make  her  relinquishment  of  that  right  valid,  it 
must  be  executed  in  accordance  with  the  requirements  of  that 
act;  and  such  was  the  ruling  of  this  court  in  Seabrook  vs, 
Brady,  47  Georgia  Reports^  651.     In  that  case,  Mrs.  Brady 
signed  a  relinquishment  to  land  conveyed  by  the  deed  of  her 
husband,  as  his  property,  to  Dawson.     The  act  of  1760  has 
no  application  to  a  conveyance  made  by  a  feme  covert  of  her 
separate  property  as  the  absolute  owner  thereof,  and  was  not 
intended  to  have  any.    We  find  no  error  in  the  rulings  of  the 
court  as  set  forth  in  the  bill  of  exceptions. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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The  Eagle  and  Phenix  Manufacturing  Company, 
plaintiff  in  error,  v8.  The  Bank  of  Brunswick,  defend- 
ant in  error. 

1.  a  claimant  who  relies  upon  possession  to  defeat  the  lien  of  a  judgment, 
must  prove  actual  possession.  It  is  not  sufficient  to  show  that  he  had  such 
possession  as  a  "  deed  gave,"  without  explaining,  by  the  deed  itself  or  other- 
wise, what  was  the  character  and  extent  of*  the  possession  which  the  deed 
did  give,  or  what  was  done,  under  the  deed,  in  the  way  of  holding  or  using 
the  property. 

2.  If  the  charge  of  the  court,  purged  of  all  error,  would  still  leave  the  losing 
party  without  any  right  whatever  to  a  verdict,  on  the  facts  in  evidence,  it  is 
immaterial  what  errors  the  charge  contains.     To  him  they  are  harmless. 

Claim.  Lien.  Judgments.  Possession.  Charge  of  Court. 
Practice  in  the  Supreme  court.  Before  Judge  James  John- 
son.    Muscogee  Superior  Court.     November  Term,  1874. 

An  execution  in  favor  of  the  Bank  of  Brunswick  against 
the  Water  Lot  Company  of  the  city  of  Columbus,  was  levied 
upon  certain  water  lots  in  the  city  of  Columbus.  A  claim  to 
a  portion  of  the  property  covered  by  the  levy  was  interposed 
by  the  Eagle  and  Phenix  Manufacturing  Company.  The 
claim  was  based  on  a  purchase  by  claimant  and  four  years 
possession  prior  to  the  levy.  Ui>on  this  branch  of  the  case 
the  evidence  was  that  claimant  had  purchased  the  property  in 
controversy,  in  the  early  part  of  the  year  1866,  and  had  been 
•Mnsuch  possession  as  the  deed  gave,"  ever  since.  No  deed 
to  claimant  is  set  forth  in  the  record;  nor  was  the  possession 
given  by  it  explained.  .  From  whom  claimant  purchased,  and 
the  consideration  paid  does  not  appear. 

The  jury  found  the  property  subject.  Exception  was  taken 
to  the  charge  of  the  court,  but  in  view  of  the  decision,  it  is 
immaterial  here. 

H.  L.  Benning;  Peabody  &  Brannon,  for  plaintiffin 
error. 

R.  J.  Moses;  Blandford  &  Garrard,  for  defendant. 
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Bleckley,  Judge. 

Title  to  the  property  levied  upon,  was  shown,  on  trial,  to 
have  vested  in  the  defendant  in  fi.fa.,  in  the  year  1845.     A 
part  of  the  chain,  was  a  legislative  charter  granted  in  that 
year.     See  11^  Georgia  Reports^  556.     The  judgment  was 
rendered  in  1855.     No  conveyance  of  title  out  of  defendant 
api>eared.     There  is  parol  evidence  that  the  claimant  bought 
in  the  early  part  of  1866,  but  from  whom  is  not  stated.  There 
is,  in  the  record,  a  deed,  introduced  by  the  plaintiff  in  fi.  fa., 
daied  in  1863,  from  one  Josephus  Echols  to  the  Eagle  Manu- 
facturing Company ;  but  the  claimant  is  the  Eagle  and  Phenix 
Manufacturing  Company,  and  it  did  not  purchase  till  1866, 
whereas,  this  deed  bears  date  in  1863.    From  these  differences 
in  dates  and  names,  we  conclude  that  the  two  companies  are  not 
tiiesame,  but  if  it  were  otherwise  it  would  not  vary  the  re- 
sult.   What  is  meant  in  the  testimony  by  "such  possession 
as  the  deed  gave,"  we  do  not  know.     We  do  not  even  know 
vliat  deed  is  referred  to.     No  actual  possession  of  the  lots 
DOW  under  levy  was  proved,  though  such  possession  appeared 
of  other  lots,  one  or  more,  included  in  the  same  purchase,  or 
purchased  at  the  same  time.     We  find  no  deed  that  applies  to 
tl^is purchase  or  to  the  claimant's  case;  no  evidence  of  the 
payment  of  any  purchase  price,  and  no  evidence  of  actual  pos- 
^on  for  any  period  of  time.  In  this  state  of  the  facts  it 
roakes  no  difference  what  the  court  charged,;  a  verdict  for  the 
claimant  was  a  legal  impossibility,  and  errors  in  the  charge 
were  harmless. 
Judgment  affirmed. 


Pollard    &    Company,   plaintiffs  in   error,  vs.  Thomas 
Gibbs,  sheriff,  et  al.,  defendants  in  error. 

"oere  a  crop  lien  for  fertilizers  is  executed  by  an  agent  who  acts  without 
i^uthority  from  the  principal,  and  in  his  absence,  and  the  lien  is  under  seal, 
proof  of  the  ratification  by  the  principal  must  be  in  writing  and  under  seal. 
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Principal  and  agent.  Factor's  lien.  Before  Judge  Tomp- 
kins. Morgan  Superior  Court.  March  Adjourned  Term, 
1875. 

Reported  in  the  opinion. 

Reese  &  Reese,  for  plaintifis  in  error.         ' 

A.  G.  &  F.  C.  Foster,  for  defendants. 

Jackson,  Judge. 

This  was  a  rule  against  the  sheriff  for  distribution  of  a  fund 
arising  from  the  sale  of  some  bales  of  cotton.  Pollard  & 
Company  held  the  oldest  and  best  lien  against  R«id,  but 
younger  judgments  claimed  the  fund  on  the  ground  that  the 
lijen  of  Pollard  &  Company  for  advances  had  never  been  made 
by  Reid.  The  proof  was,  that  one  Hoge,  the  agent  of  Pol- 
lard &  Company,  in  the  sale  of  fertilizers,  soM  them  to  Reid, 
and  signed  Reid's  name,  in  his  absence,  to  the  lien.  He 
stated  that  Reid  afterwards  ratified  it  by  parol ;  Reid  denied 
it,  and  there  was  some  other  proof,  the  evidence  being  con- 
flicting on  the  point  of  ratification.  The  instrument  creating 
the  lien  was  under  seal,  but  the  statute  does  not  require  it  to 
be  so.  Tiie  court  charged  the  jury  that  the  ratification  of 
Reid  could  not  be  made  in  parol ;  the  jury  found  for  the  ju- 
nior judgments;  Pollard  &  Company  excepted  to  the  charge, 
and  the  sole  question  is,  could  Reid  ratify  the  act  of  Hoge  in 
putting  his  name  to  this  paper,  thus  signed  and  sealed,  by 
parol  ?  This  question  first  came  before  this  court  in  Btidl  t?s« 
CrafUm^  5  Georgia^  301,  where  the  charge  of  the  court  below, 
that  the  power  to  make  a  deed  for  another  must  be  in  writing 
and  under  seiil,  was  approved  ;  though  in  that  case  there  was 
no  authority  or  ratification  of  the  act  in  any  way,  by  writing 
or  word  of  mouth.  In  the  case  of  Ingram  vs.  Little,  in  14 
Georgia,  173,  it  again  came  up,  and  then  it  was  expressly 
ruled  that  a  blank  in  a  deed  could  not  be  filled,  in  the  ab- 
sence of  a  grantor,  without  authority  in  writing,  and  under 
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seal,  from  him.  In  16  Georgia,  384,  424,  682,  the  question 
again  arose  in  respect  to  the  power  of  partners  to  bind  each 
other,  and  in  regard  to  assignment  of  bonds.  It  was  held 
that  the  assignment  of  a  bond  need  not  be  made  under  seal. 
In  22  Georgia,  403,  it  was  held  that  if  the  grantor  direct 
another  to  sign,  and  lie  does  so  in  his  presence,  it  is  good 
against  the  grantor,  and  need  not  be  ratified  at  all.  But  in 
the  case  of  Rowe  vs.  Ware,  30  Georgia,  278,  almost  the  ident- 
ical question  made  here  was  decided.  There  the  court  ruled 
that  evidence  of  only  verbal  authority  to  sign  a  bond  was  • 
properly  ruled  out,  and  they  say,  in  the  decision,  in  reply  to 
the  suggestion  that  the  bond  need  not  have  been  under  seal, 
^nd  therefore  the  authority  need  not  be  under  seal,  "Not  so. 
The  question  was  whether  Taylor  had  authority  to  sign  this 
t>o»d,  sealed  as  it  is  ;^'  and  they  held  that  he  had  none.  This 
"en  of  Pollard  &  Company  need  not  have  been  under  seal ; 
l>ut  it  is  under  seal,  and  the  case  last  cited  is  directly  in 
point.  This  case,  too,  illustrates  the  wisdom  of  the  rule  laid 
Qown  in  that  case.  Here  the  actual  seller  of  the  fertilizer, 
the  agent  of  plaintiff,  undertook  to  sign  and  seal  this  lien  for 
the  buyer,  and  then  to  prove  the  ratification  of  the  act  by 
^^i  the  buyer  said  to  him.  He  is  the  only  direct  witness 
^  the  ratification.  Besides,  this  is  a  lien,  not  a  mere  single 
l^nd ;  but  it  operates  like  a  mortgage,  and  is  good,  as  a  prom- 
^  to  pay,  for  twenty  years;  and  we  think  that  reason,  as  well 
^  the  case  of  Rowe  vs,  Wtire,  and  the  Code,  section  2182,  re- 
q^ire  us  to  affirm  the  judgment. 
Judgment  affirmed. 


Nick  Thompson,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I-  Amotion  for  a  continuance  was  properly  overruled,  where  the  material' 
ity  of  the  evidence  of  the  absent  witness  was  not  shown  to  the  court. 

2.  A  new  trial  will  not  be  ordered  because  of  error  in  the  court  below  in 
©▼enuling  a  challenge  to  the  array  of  the  jury  put  upon  the  defendant,  when 
^  ground  of  such  challenge  does  not  appear. 
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3.  It  was  competent  for  the  prosecution  to  prove  that  the  deceased  challenged 
the  vote  of  the  defendant  on  the  morning  of  the  day  of  the  homicide,  and  that 
about  an  hour  previous  to  the  giving  of  the  fatal  wound,  the  witness  heard 
the  defendant  say  that  "  he  be  damned  if  he  did  not  wish  every  white  man 
was  in  hell." 

4.  Where  there  was  no  evidence  of  a  mutual  intention  to  fight,  or  that  the 
defendant  and  the  deceased  did  fight  in  pursuance  of  such  intention,  it  was 
not  error  in  the  court  to  refuse  to  charge  the  law  arising  upon  such  hypo- 
thetical state  of  facts. 

5.  It  was  not  error  in  the  court  to  refuse  to  charge  as  follows :  **  If  the  kill- 
ing, under  the  circumstances,  was  to  prevent  the  committing  of  a  serious 
bodily  harm,  or  the  commission  of  a  felony,  the  killing  is  justifiable.'' 
Such  a  request  does  not  state  the  law  correctly, 

6.  Where  the  evidence  was  conflicting,  a  new  trial  will  not  be  ordered. 

7.  Where  opprobious  words  were  used  by  the  defendant  to  the  deceased,  and 
the  latter  struck  him  with  a  small  walking  stick,  the  blow  could  not  be  con. 
sidered  as  such  considerable  provocation  as  would  rebut  the  presumption  </ 
malice  on  the  part  of  the  defendant  in  killing  the  deceased,  provided  the 
battery  was  not  dispropprtioned  to  the  insult  offered. 

Criminal  law.  Continuance.  Challenge.  Charge  of  Court 
New  trial.  Opprobrious  words.  Manslaughter.  Before 
Judge  Hansell.  Brooks  Sui)erior  Court  November  Ad- 
journed Term,  1874. 

Thompson  was  tried  for  the  murder  of  James  H.  Hunter, 
alleged  to  have  been  committed  on  October  7th,  1874.  The 
case  is  fully  reported  in  the  decision. 

James  Atkins  ;  W.  C.  McCall,  for  plaintiflF  in  error. 

Robert  G.  Mitchell,  solicitor  general ;  H.  G.  Turner, 
for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder,  and 
on  the  trial  thereof  the  jury  found  him  guilty.     A  motion 
was  made  for «  new  trial  on  the  several  grounds  set  forth 
therein,  which  was  overruled  by  the  court,  and  the  defendant . 
excepted. 

1.  There  was  no  error  in  overruling  defendant's  motion  for 
a  continuance,  inasmuch  as  the  materiality  of  the  testimony 
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of  the  absent  witness  was  not  shown  to  the  court  by  the  affi- 
davit of  the  defendant  or  of  any  other  |)erson. 

2.  The  court  did  not  err  in  refusing  to  sustain  the  defen- 
dant's challenge  to  the  array  of  the  jury  put  upon  him  at  the 
trial,  inasmuch  as  it  does  not  appear  what  was  tlie  ground  of 
thechalleuge,  whether  it  was  a  legal  ground  or  otherwise. 

3.  There  was  no  error  in  admitting  the  testimony  of  Pritch- 
ard  that  the  deceased  had  challenged  the  vote  of  the  defend- 
ant in  tiie  morning  of  the  day  the  fatal  wound  was  inflicted, 
and  that  about  an  hour  previous  thereto,  he  heard  the  defend- 
ant say  "that  he  be  damned  if  he  didn't  wish  every  white 
roan  was  in  hell."  This  evidence  was  competent  in  connection 
with  the  other  evidence  in  the  case  as  a  circumstance  tending 
to  show  malice  on  the  part  of  the  defendant  towards  the  de- 
ceased, who  was  a  white  man. 

4.  The  defendant  requested  the  court  to  charge  the  jury : 
"If  two  parties,  under  a  sudden  heat  of  passion,  form  a  mu- 
tual intention  U>  fight,  and  do  fight,  and  one  of  the  parties  kill 
the  other,  the  killing  is  not  murder,  but  manslaughter.  If 
the  killing,  under  the  circumstances,  was  to  prevent  the  com- 
^nitting  of  a  serious  bodily  harm,  or  the  commission  of  a 
felony,  the  killing  is  justifiable  homicide."     There  was  no  er- 

*  for  in  refusing  the  first  part  of  the  request  in  relation  to 
DJanslaiighter,  for  the  reason  that  it  was  not  applicable  to  the 
^cls  of  the  case  as  disclosed  by  the  evidence.  There  is  no 
evidence  in  the  record  of  any  mutual  intention  of  the  deceased 
^'d  defendant  to  fight,  or  that  they  did  fight  in  pu issuance  of 
*Dy  such  mutual  intention,  and  if  the  court  Imd  given  the 
'^uest  in  charge  it  would  have  assumed  to  charge  on  a  state- 
"^^nt  of  facts  not  authorized  by  the  evidence,  and  would  have 
l^"  error.  Besides,  there  is  nothing  in  the  request  as  to  the 
exclusicm  of  all  idea  of  deliberation  or  malice,  either  ex- 
pj^essed  or  implied. 

5.  The  latter  part  of  the  request,  "  if  the  killing,  under 

the  circumstances,  was  to  prevent  the  committing  of  a  serious 

bodily  harm,  or  the  commission  of  a  felony,  the  killing  is 

justifiable,"  was  also  properly  refused,  because  it  did  not  as- 
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sert  the  law  correctly  as  applicable  to  the  evidence  in  order 
make  out  a  case  oi  justifiable  homicide  on  the  |>art  of  the  d 
fendant.  Justifiable  homicide  is  the  killing  of  a  human  bei 
in  self-defense  or  in  defense  of  habitation,  or  in  defense 
property,  or  in  defense  of  person,  against  one  who  manifest 
intends  or  endeavors,  by  violence  or  surprise,  to  commit 
feJony  on  either.  A  bare  fear  of  any  of  those  before  nam 
offenses,  to  prevent  which  the  homicide  is  allied  to  ha 
been  committed,  shall  not  be  sufficient  to  justify  the  killic 
It  must  appear  that  the  circumstances  were  sufficient  to  e 
cite  the  fears  of  a  reasonable  man,  and  that  the  party  killii 
really  acted  under  the  influence  of  those  fears,  and  not  in 
spirit  of  revenge:  Code,  sections  4330,  4331.  The  theo 
of  the  defendant's  defense  was  that  it  was  justifiable  hon: 
cide,  under  the  evidence,  and  if  he  had  requested  the  court 
charge  the  jury,  that  if  they  believed  from  the  eviden 
that  the  deceased  manifestly  intended  or  endeavored,  by  vi 
lence  or  surprise,  to  commit  a  felony  on  the  person  of  tl 
defendant,  and  if  from  the  circumstances  disclosed  by  tl 
evidence,  they  were  sufficient  to  excite  the  fears  of  a  reaso 
able  man,  and  that  the  defendant  really  acte<l  under  tl 
influence  of  those  fears,  and  not  in  a  spirit  of  .revenge,  th< 
they  might  find  the  defendant  not  guilty.  Such  a  charge 
this,  if  it  had  been  requested,  should  have  been  given,  ai 
doubtless  would  have  been.  The  latter  part  of  the  char] 
requested  omits  to  Hay  anything  about  the  defense  of  the  d 
fendant's  person  against  the  manifest  intention  and  endeavor 
the  deceased,  by  violence  or  surprise,  to  commit  a  fdony  < 
the  person  of  the  defendant,  and  for  that  reason  the  reque 
was  properly  refused.  It  is  no  error  to  refuse  a  request 
charge,  unless  the  charge  requested  is  a  pertinent  legai  charg 
Code,  section  3715. 

6.  The  remaining  ground  of  error  assigned  in  the  moti< 
is,  that  the  verdict  of  the  jury  was  contrary  to  the  evidem 
and  contrary  to  law.  The  evidence  in  the  record  is  conflic 
ing.  The  evidence  of  the  witnesses  on  the  part  of  the  state 
substantially  as  follows:  that  on  the  day  of  the  election,  tl 
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defendant's  vote  had  been  eliallenged,  one  witness  said  by  the 
decease<l,  another  witness  said  by  Wallace^  but  the  defendant 
was  allowed  t^)  vote^  and  after  having:  voted,  the  defendant 
with  otliers,  was  sitting  on  the  curb  of  a  pump  in  front  of  the 
court-bouse  where  the  people  were  voting;  deceased  was  going 
towards  the  court-house  with  a  colored  man,  who  was  going  to 
vote,  and  as  they  were  passing  the  persons  seated  around  the 
pump,8orae  one  called  Wolf,  an  old  colored  man,  who  was  going 
to  vote,  and  had  a  conversation  with  him,  in  which  he  said  he 
was  going  to  vote  the  democratic  ticket,  and  some  of  the  col- 
ored people  objected,  when  deceased  said,  any  man  had  a  right 
to  vote  as  he  pleased ;  defendant  then  said  "  it  is  a  damned 
l'e;"daeaseil  then  raised  a  small  walking-stick  in  front  of 
his&ce  with  both  hands  in  the  middle  of  the  stick;  when  de- 
<!6^  raise<l  his  stick  the  defendant  arose  and  deceased  made 
three  efforts  to  strike  defendant.  Holding  the  stick  as  before 
described,  deceased  fell  back  ten  or  fifteen  feet,  defendant  push- 
ing after  him  ;  defendant  put  his  left  hand  on  deceased  shoul- 
der ami  cut  him  with  his  knife,  held  in  his  right  hand,  in  the 
left  breast;  as  one  of  the  witnesses  states,  made  a  "lunge  at 
^^  left  breast;"  the  blood  came  out  of  the  wound  as  the  knife 
^as  withdrawn;  there  were  a  large  number  of  persons  pres- 

'  eutatthe  time,  and  much  confusion  ;  deceased  was  a  small, 
feeble  man,  weighing  a^ut  one  hundred  or  one  hundred  and 
fifteen  pounds.  One  of  the  witnesses  for  the  state  says  that 
<J«eased  struck  the  defendant  with  his  stick  once,  when  de- 
fendant threw  up  his  arm  and  parried  the  lick  off,  the  deceased 
retreating  all  the  time.     The  evidence  for  the  defendant  is  in 

'  <5onflict  with  that  of  the  witnesses  for  the  state,  in  relation  to 
tl'e  damned  lie  being  given  by  defendant  to  deceased,  that  is 
t»  say,  they  did  not  hear  the  words  spoken  by  defendant,  but 
^id  hear  him  say  to  Wolf:  "Old  man,  I  have  always  been  a 
friend  to  you,  and  if  you  go  to  the  court-house  and  vote  the 
democratic  ticket  our  friendship  is  forever  done ;"  that  the  de- 
ceased struck  the  defendant  three  times  with  his  stick,  and  as 
lie  was  about  to  strike  the  fourth  time,  the  defendant  cut  him 
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with  his  knife.  The  evidence  does  not  show  that  tliere  were 
any  wounds  or  bruises  on  the  person  of  defendant. 

7.  The  4694th  section  of  the  Code  declares  that  on  the 
trial  of  an  indictment  for  an  assault,  or  an  assault  and  bat- 
tery, the  defendant  may  give  in  evidence  to  the  ]wry  any  op- 
probious  words  or  abusive  language  used  by  the  prosecutor, 
or.  person  assaulted  or  beaten ;  and  such  words  may  or  may 
not  amount  to  a  justification,  according  to  the  nature  and  ex- 
tent of  the  battery,  all  of  which  shall  be  determined  by  the 
jury.  Assuming  that  the  <lefendant  did  call  the  deceased  a 
damned  liar,  and  that  the  deceased  did  strike  him,  he  would 
have  been  justifiable  in  doing  so  under  the  law,  provided  the 
battery  was  not  d  is  proportioned  to  the  insult  offered  by  the 
opprobious  words.  In  view  of  that  evidence  under .  the 
statute,  the  striking  the  defendant  by  the  deceased  could  not 
be  considered  as  such  **  considerable  provocation,"  under  the 
law,  as  would  rebut  the  presumption  of  malice  on  the  part  of 
the  defendant  in  killing  the  deceased.  If  the  court  charged 
the  jury  correctly  as  to  the  law  applicable  to  the  evidence, 
and  we  are  bound  to  assume  that  it  did,  as  there  is  no  excep- 
tion taken  to  the  charge  in  the  record,  we  cannot  say,  as  a  re- 
viewing court,  that  the  verdict  is  either  contrary  to  law  or  the 
evidence.  In  criminal  cases,  the  jury  are  made  the  judges  of 
the  law,  as  given  them  in  charge  by  the  court,  as  well  as  of 
the  facts.  It  is  the  peculiar  province  of  the  jury  to  judge  of 
the  credibility  of  witnesses  when  their  evidence  is  condictiug, 
as  in  this  case,  and  to  believe  those  who,  in  their  judgment, 
are  entitled  to  most  credit,  taking  into  consideration  the  cir- 
cumstances under  which  they  testify,  as  well  as  the  consist- 
ency and  probable  accuracy  of  their  statements.  In  our 
judgment,  there  is  sufficient  evidence  in  the  reconl  to  sustain 
the  verdict,  according  to  the  rei)eated  rulings  of  this  court  in 
similar  cases. 

Let  the  judgment  of  the  court  below  be  affirmeiJ. 
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Chablis  p.  McCalla,  plaintiff  in  error,  vs.  Horace  P. 
Clark,  defendant  in  error. 

I.  Tender  of  the  debt  on  the  day  it  becomes  due  terminates  the  creditor's 
nght  to  retain  possession  of  a  pledge  held  as  collateral  security;  and  it  is 
an  immediate  conversion  for  him  to  refu|e  the  tender,  and  retain  the  pledge 
on  a  claim  of  title  based  upon  an  alleged  forfeiture  for  delay  to  make  pay- 
ment. 

2.  But  if  the  debtor  be  himself  in  default  by  reason  of  having  delayed  pay- 
ment beyond  maturity  of  the  debt,  a  like  refusal  and  claim  by  the  cred- 
itor will  not  amount  to  a  conversion,  if,  on  the  same  day  of  the  tender,  be- 
fore suit  is  brought,  and  before  the  situation  of  the  parties  is  materially 
changed,  he  retract  his  refusal,  after  taking  the  advice  of  counsel,  and  then 
offer  to  accept  the  tender  dnd  restore  the  pledge,  provided  the  tender  be  en- 
larged so  as  to  cover  charges  on  the  pledge  which  the  creditor  has  lawfully 
paid  prior  to  the  tender.  Especially  will  there  be  no  conversion,  under 
these  circumstances,  where  the  delinquent  debtor,  in  making  the  tender, 
omitted  to  include  the  lawful  charges  with  which  the  pledge  is  incumbered, 
when  he  knew  there  were  such  charges,  or  might  have  known  it  by  the 
nse  of  ordinary  diligence. 

3-  Assessments  rightfully  paid  by  the  creditor  upon  stock  pledged  to  him  as 
collateral  security,  are  charges  upon  it,  in  the  nature  of  expenses,  and  must 
^  refunded  by  the  debtor  as  a  condition  precedent  to  reclaiming  the 
pledge. 

4.  The  debt  and  charges  are  pertinent  matters  by  way  of  recoupment,  or  in 
litigation  of  damages,  on  the  trial  of  an  action  of  trover  for  conversion  of 
a  pledge;  and  a  special  plea  setting  them  forth  ought  not  to  be  stricken, 
even  though  the  plea  conclude,  improj>erly,  with  a  prayer  for  judgment 
*gaimt  the  plaintiff,  and  for  a  sale  of  the  pledge  to  satisfy  said  judgment, 

Debtor  and  creditor.  Tender.  Pledge.  ConverBion.  Plead- 
i»»g8.  Before  Judge  Hopkins.  Fulton  Snperior  Court.  April 
Term,  1875. 

1  McCalla  brought  complaint  against  Clark  for  a  certificate 
^^presenting  one  hundred  and  twenty  shares  of  the  stock  of 
^€  Atlanta  Ice  Manufacturing  Company,  alleged  to  be  of 
tlie  value  of  $2,000  00.  The  defendant  pleaded  the  general 
'8sne,  and  especially  that  said  stock  was  transferred  to  him  as 
wllateral  security  for  the  loan  of  $413  00,  besides  interest; 
tliat  he  had  been  compelled  to  pay  assessments  thereon  to  the 
amount  of  $180  00  to  prevent  the  forfeiture  thereof;  that  the 
sums  of  money  thus  loaned  to  the  plaintiff,  and  advanced  for 
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his  benefit,  have  not  been  refunded ;  that  the  plaintiff  is  in- 
solvent, and  the  defendant  will  lose  the  amounts  advanced  as 
aforesaid  unless  he  shall  be  enabled  to  subject  the  said  stock 
to  their  payment;  that,  therefore,  he  prays  judgment  against 
the  plaintiff  for  the  said  several  sums  of  money  and  interest, 
and  that  said  certificate  of  slock  be  directed  to  be  sold  for  the 
purpose  of  refunding  the  same  to  defendant 

The  plaintiff  moved  to  strike  the  special  plea  of  the  de- 
fendant.    The  motion  was  overruled,  and  he  excepted. 

The  evidence  presented  the  case  made  by  the  special  plea, 
with  the  following  additional  facts :  Long  after  the  maturity 
of  the  note  given  by  the  plaintiff  to  fhe  defendant  for  the 
loan  of  money,  to  secure  which  the  stock  was  transferred,  the 
plaintiff  tendered  the  amount  due  on  such  note,  with  interest, 
and  demanded  his  stock.  The  defendant  refused  either  to 
receive  the  money  or  to  deliver  the  stock,  upon  the  gmund 
that  Xhe  same  had  become  forfeite<l  to  him  on  account  of  the 
failure  of  tlie  plaintiff  to  meet  his  note  at  maturity.  Subse-* 
quently,  on  the  same  day,  after  consultation  with  counsel,  the 
defendant  offere<l  to  return  to  plaintiff  the  stock  if  the  latter 
would  pay  to  him  the  amount  due  on  the  aforesaid  note,  with 
interest,  and  also  $120  00  which  he  had  been  compelled  to 
pay  in  response  to  assessments  made  on  said  stock  while  in 
his  |K)6session.  This  the  plaintiff  failed  to  do.  Had  not  said 
assessments  been  paid  by  the  defendant,  the  stock  would  have 
been  forfeited  to  the  company  under  its  rules. 

The  court  charged  the  jury  that  the  refusal  of  the  defend- 
ant to  deliver  the  stock  upon  the  tender  being  made  as  above 
stated,  claiming  the  same  to  have  become  his  individual  prop- 
erty, would  constitute  a  conversion;  but  that  the  plain  tiff  still 
could  not  recover  if  the  defendant  offered  subsequently,  before 
any  change  in  the  condition  of  the  parties  or  in  the  value  of 
the  stock,  to  return  the  same  on  payment  of  the  amount  loaned 
and  that  paid  on  account  of  assessments,  with  interest. 

The  court  refused  to  charge  to  the  contrary  of  the  latter 
proposition. 

The  jury  found  for  the  defendant  generally.     A  motion 


ATLANTA.  JULY  TERM,  1875.  55 

McCalla  vs.  Clark. 

was  made  for  a  new  trial  tx^cause  of  error  in  the  refusal  to 
strike  the  aforesaid  plea,  in  the  charge,  and  in  the  refusal  to 
charge.   The  motion  was  overruled,  and  the  defendant  ex- 


Fry  &  King  ;  E.  N.  Broyles,  for  plaintiff  in  error, 
A.  W.  Hammond  &  Son  ;  P.  L.  Mynatt,  for  defendant. 
Bleckley,  Judge. 

The  head-notes  are  so  copious  and  explicit  that  litlle  need 
be  said  by  way  of  supplement.  The  defendant  had  not  dis- 
posed of  the  pledge  when  suit  was  brought.  Under  the  cir- 
cumstances, the  demand  and  refusal  relied  upon  did  not 
establish  a  conversion.  There  were  lawful  charges  u|X)n  the 
property  which  were  not  tendered.  The  plaintiff  was  a  de- 
•  linqoent  debtor,  and,  having  himself  disregarded  the  element 
of  time,  was  not  in  a  situation  to  exact  a  very  scrupulous 
^rd  of  that  element  on  the  part  of  his  creditor.  It  was 
but  reasonable  for  the  latter  to  have  a  few  hours  to  consult 
counsel  on  the  point  of  forfeiture,  as  the  day  appointed  by  the 
debtor  for  payment  had  long  passed.  If  the  debtor  had  been 
prompt  he  might'  have  had  no  cause  to  complain  of  the  want 
of  promptness  in  the  creditor.  It  is,  })erhaps,  not  an  uncom- 
"Jon  failing  to  insist  upon  expedition  wliich  we  do  not  prac- 
^oe.  The  prayer  of  the  special  plea  may  have  been  improper, 
but  the  substance  of  the  plea  was  good  as  matter  of  recoup- 
n^entjorin  mitigation  of  damages:  15  Mass.,  389;  13  Met- 
calf,267;  4  Denio,  227;  20  Wend.,  267,  273;  14  111.,  424; 
Story  on  Bailments,  sections  315,  349. 

Judgment  affirmed. 
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James  H.  Alexander,  administrator,  plaintifT  in  error,  tw- 
JoHN  G.  Martin,  administrator,  defendant  in  error. 

Suit  on  a  note  due  in  1861  by  an  administrator  whose  letters  were  granted  on 
the  3d  of  July,  1 87 1,  not  brought  until  the  loth  of  October,  1872,  was 
barred  by  the  act  of  limitation  of  1869 :  50th  Georgia,  382. 

Administrators  and  executors.  Statute  of  limitations. 
Before  Judge  Harris.  Liberty  Superior  Court  May  Term, 
1875. 

Reported  in  the  opinion. 

EuFUS  E.  Lester,  by  brief,  for  plaintiff  in  error. 

J.  W.  Farmer,  by  brief,  for  defendant. 

Jackson,  Judge.  , 

Suit  on  a  promissory  note,  due  in  1861,  was  brought  by  the' 
administrator  on  the  10th  of  October,  1872.  Letters  of  ad- 
ministration were  grante<l  the  3d  of  July,  1871.  More  than 
nine  months  and  fifteen  days  intervened  between  the  grant  of 
letters  and  the  suit;  therefore,  the  suit  is  barred  by  the  equi- 
table construction  given  that  act  by  this  court  in  the  case  of 
The  Moi'avian  Seniiiiary  vs.  Atwoody  50th  Georgia,  382,  and 
the  court  was  right  in  granting  the  non-suit. 

Judgment  affirmed. 


James  A.  Story  et  al,j  plaintiflfe  in  error,  vs.  Flournoy, 
McGehee  &  Company,  defendants  in  error. 

1.  The  taking  of  personal  security  on  a  note  for  money  and  supplies  furnished 
by  a  factor  with  which  to  make  a  crop,  secured  by  the  statutory  lien,  did 
not  operate  as  a  waiver  of  such  lien. 

2.  A  second  countcr-iffidavit  to  an  execution  based  on  the  foreclosure  of  a 
factor's  lien  cannot  be  filed  without  an  allegation  that  the  facts  therein  set 
forth  were  unknown  to  the  defendant  at  the  time  the  first  was  filed. 
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3.  Such  counter-affidavit,  which  was  the  foundation  of  a  legal  proceeding, 
cannot  be  amended  after  it  has  been  returned  into  court,  either  by  the  filing 
of  a  new  affidavit  or  otherwise,  so  as  to  change  the  issue  thereby  presented. 

Jackson,  Judge,  di^enting. 

1.  "Pleadings  are  the  altercations  between  the  plaintiff  and  the  defendant," 
and  in  cases  of  the  summary  foreclosure  of  a  crop  lien,  the  affidavits  are 
the  only  altercations  between  the  plaintiff  and  the  defendant,  and  therefore 
the  only  pleadings.  Hence  the  affidavit  of  the  defendant  is  his  plea,  and  he 
may  amend  it,  as  a  matter  of  right,  at  any  stage  of  the  cause. 

2.  If  the  defendant,  when  regularly  sued  and  served,  with  six  months  for 
preparation  for  trial  allowed  him,  may,  then,  at  any  stage  of  the  trial,  amend 
his  pleas,  a  fortiori  in  a  summary  proceeding  begun  by  the  seizure  of  his 
property  and  for  trial  at  the  first  term,  he  should  be  allowed  the  right  to 
amend. 

3.  Nor  does  it  alter  his  right  to  amend,  that,  in  a  case  like  this,  his  plea  is  an 
affidavit;  all  pleas  to  bring  parties  to  an  issue  of  fact  must  be  sworn  to;  if 
this  defendant  had  been  sued  by  the  regular  process  of  the  court  and  had 
pDt  in  the  same  plea  which  his  counter-affidavit  makes  here,  it  must  have 
been  sworn  to  by  him,  yet  he  could  have  amended  that,  so  also 'may  he 
amend  this. 

4;  Section  3504  of  our  Code  provides  that  "  an  affidavit  which  is  thefoun- 
*^^^  of  a  legal  proceeding  cannot  be  amended  except  expressly  pro 
Tided  by  law,"  therefore  by  a  weighty  negative  pregnant,  by  a  very  strong 
UDplication,  it  affirms  that  an  affidavit  which  is  nof  the  foundation  of 
a  ^€gal  proceeding  may  be  amended  without  an  express  provision  of  law — 
^  is,  under  the  general  liberal  law  of  the  amendment  of  pleadings,  if 
rt  be  in  the  nature  of  a  plea ;  the  affidavit  of  the  defendant  here  is  not  the 
foundation  of  a  legal  proceeding,  but  it  is  the  defense  to  the  plaintiff's  affi. 
oavit  of  foreclosure,  which  latter  affidavit  is  the  foundation  of  the  suit ; 
hence,  while  the  affidavit  of  the  plaintiff  could  not  be  amended,  because 
It  IS  such  foundation  and  no  express  law  authorizes  it  to  be  amended,  the 
hunter-affidavit  of  the  defendant  may  be  amended  under  the  general  law, 
"^^  it  is  not  the  foundation  of  a  legal  proceeding,  and  needs  no  such 
caress  provision  to  authorize  an  amendment  to  it. 
5.  The  distinction  is  broad  between  an  affidavit  of  illegality  to  an  execution 
^ter  the  defendant  has  been  heard  on  his  defense  to  the  original  cause  of 
action,  and  this  affidavit  which  enables  him  to  be  heard  for  the  first  time  in 
^•irt;  and  the  statute,  which  puts  the  defendant  in  illegality  on  terms  be- 
fore he  can  amend  his  affidavit,  has  no  application,  either  in  letter  or  spirit, 
to  the  defense  to  this  summary  proceeding. 
6'  A  plea  to  the  effect  that  the  lien  on  the  crop  of  1874  was  not  for  money, 
nor  supplies,  nor  necessaries,  to  make  that  crop,  but  was  a  lien  given  to  pay 
an  old  debt  due  the  preceding  year,  is  a  good  plea  in  bar  of  the  proceeding 
to  foreclose  it,  and  should  have  been  allowed  when  offered  as  an  amend- 
ment before  the  concluding  counsel  for  the  plaintiff  had  opened  his  argu- 
ment. 

Vol.'  lv.  5. 
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Factor's  lien.  Waiver.  Illegality.  Amendment.  Before 
Judge  James  Johnson.  Marion  Superior  Court.  April 
Term,  1875. 

!Rei>orted  in  the  opinions. 

B.  B.  HiNTON  &  Son;  E.  H.  Worrill,  for  plaintifis  in 
error. 

E.  B.  Hatcher  ;  Blandford  &  Garrard, for  defen«lant8. 

Warner,  Chief  Justice. 

This  was  a  proceeding  instituted  by  the  plaintiffs  as  factors 
and  commission  merchants,  against  the  defendants  for  the 
foreclosure  of  a  crop  lien  for  money  advanced  by  the  plain- 
tiffs to  make  it,  under  the  provisions  of  the  1978th  sec^tion  of 
the  Code.  The  defendant,  J.  A.  Story,  filed  a  counter-aflB- 
davit  alleging  that  the  amount  claimed  by  plaintifis  was  not 
due,  and  that  the  plaintiffs  having  accepted  security  for  the 
money  advanced,  it  was  an  abandonment  of  their  lien.  The  pa- 
pers were  returned  to  the  superior  court,  and  on  the  trial  of  the 
issue  thus  formed  between  the  parties,  the  jury  found  a  ver- 
dict for  the  plaintiffs.  The  defendants  made  a  motion  for  a 
new  trial  on  the  several  grounds  set  forth  in  the  record,  which 
was  overruled  by  the  court,  and  defendants  excepted. 

1.  There  was  no  error  in  the  charge  of  the  court  that  the 
taking  personal  security  on  the  note,  did  not  operate  as  a  waiver 
of  the  lien. 

2.  It  appears  from  the  record,  that  after  the  argument 
of  the  case  had  been  concluded,  the  defendant,  J.  A.  Story, 
offered  to  amend  the  issue  w.iich  had  beci;  made  by  his  former 
counter-afiidavit,  by  offering  another  affidavit  (having  given 
plaintiffs'  counsel  notice  before  the  conclusion  of  the  argument 
that  tie  would  do  so,)  to  the  eff*ect,  that  the  consideration  of 
the  note^  the  foundation  of  the  plaintifis'  action,  was  not  for 
money  or  supplies  furnished  to  enable  him  to  m%ke  a  crop, 
but  was  for  a  note  which  oneToliver  held  against  him,  which 
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was  due  in  1873.     The  court  refused  to  allow  the  issue  to  be 
amended  by  the  additional  affidavit  thus  offered,  and  this  is 
one  of  the  errors  assigned  in  the  motion  for  the  new  trial. 
Bv  the  1991st  section  of  the  Code,  it  is  declared  that  if  the 
defendant  in  such  lien  execution  contests  the  amount,  or  jus- 
tice of  the  claio),  or  the  existence  of  such  lien,  he  may  file  his 
affidavit  of  the  fact,  setting  forth  the  ground  of  sucli  denial, 
which  affidavit  shall  form  an  issue  to  be  returne<I  to  the  court 
and  tried  as  other  causes.     The  defendant  does  not  all^e  in 
his  second  affidavit  which   he  offered   to  file,  that  the  facts 
stated  therein  were  not  known  to  him  when  he  filed  hisfir^t 
coQnte^affidavit  and  made  up  the  issue  between  him  and  the 
plaintiffs.     Although  this  is  not  an  affidavit  of  illegality,  yet, 
tlie  same  rule  in  principle  applicable  to  a  second  affidavit  of 
illegality,  would  seem  to  be  applicable  to  the  defendant's  sec- 
ond affidavit  in  this  case.     But  it  is  said  the  defendant  has 
never  had  his  day  in  court,  never  had  an  opportunity  to  plead 
to  the  plaintiffs'  claim  until  the  execution  was  levied  on  his 
property.    The  reply  is,  that  the  statute  points  out  the  mode 
and  manner  in  which  he  shall  plead  and  make  his  <lefenso  by 
filing  his  counter-affidavit,  and  that  shall  form  an  issue  be- 
tween him  and  the  plaintiff  to  be  tried  as  other  causes.     Wliat 
*w«€  is  to  be  tried  as  other  causes  ?     Most  obviously,  the  issue 
inwleby  the  defendant's  counter-affidavit  returned  into  court, 
and  not  an  issue  which  he  may  thereafter  make  by  filing  an- 
other affidavit.     Besides,  to  allow  a  defendant  in  this  class  of 
<^88es,  to  file  a  second  affidavit  and  form  a  new  issue,  with- 
out ailing  that  the  facts  set  forth  in  the  second  affidavit 
^^not  known  to  him  when  he  madr»  his  fi  rit  counter-affi- 
<lavit,  would  be  to  defeat  the  object  of  the  siatute,  which  was 
intended  to  give  to  plaintiffs  a  summary  remedy  to  collect  this 
class  of  debts.     If  the  defendant  shall  be  allowed  at  the  trial 
of  the  issue  formed  on  his  first  counter-affidavit,  to  surprise 
the  plaintiffs  by  making  a  new  issue  by  filing  a  second  affidavit 
containing  facts  well  known  to  him  when  he  filed   his  first 
affidavit,  and  thereby  force  the  plaintiffs  to  a  continuance  of 
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the  case  to  meet  that  new?  iss^ie^  one  of  the  main  objects  of  the 
statute,  will  be  defeated. 

3.  Besides,  the  practical  effect  of  the  motion  made  by  tlie 
defendant  was  to  amend  his  first  counter-affidavit,  which  was 
the  foundation  of  his  defense,  and  the  proceeding  which  was 
returned  into  court  for  trial.  The  3504th  secticm  of  the  Code 
declares  that  an  affidavit  which  is  the  foundation  of  a  legal 
proceeding  cannot  be  amended,  except  expressly  provided  by 
law.  The  first  counter-affidavit  made  by  the  defendant  was 
the  foundation  of  the  legal  proceeding  which  was  returned 
into  court  for  trial,  and  there  is  no  law  of  which  we  are  ad- 
vised that  provides  for  the  amendment  of  that  affidavit  after 
it  has  been  returned  into  court,  either  by  the  filing  of  a  new 
affidavit  or  otherwise,  so  as  to  alter  or  change  the  issue  made 
by  it.  There  was  no  error  in  the  refusal  of  the  court  to  allow 
the  amendment  offered. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Bleckley,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

I  regret  that  my  judgment  constrains  me  to  dissent  from 
the  decision  of  the  court  in  this  case.  I  need  not  say  that  I 
do  so  with  entire  respect  for  the  majority  of  the  court.  In- 
deed, the  only  distrust  I  have  in  regard  to  the  correctness  of 
my  own  opinion  is  my  confidence  in  the  accuracy  of  their 
judgments.  Nevertheless,  I  should  feel  altogether  unworthy 
of  a  seat  by  them  here  if  I  shrank  from  standing  alone  and 
giving  expression  to  my  solitary  convictions,  and  sustaining 
them  with  such  reasons  as  have  led  me  to  entertain  them. 

Flournoy,  McGhee  &  Company  undertook  to  foreclose  a  lien 
against  J.  A.  and  B.  A.  Story,  the  latter  being  security,  by  the 
summary  proceeding  authorized  by  section  1991  of  the  Code. 
Defendants  defended  the  case  under  sub-section  4  of  section 
1991.  On  the  13th  of  March,  1873,  J.  A.  Story  filed  an 
affidavit  to  the  effect  that  he  had  paid  $146  00  on  the  lien, 
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ami  that  it  was  given,  not  for  supplies,  but  for  money.  Af- 
terwards he  put  in  another  plea,  that  B.  A.  Story  was  secu- 
rity, and  that  fact  discharged  the  crop  lien,  and  that  it  was 
paid  off.  On  the  trial  of  the  case,  and  before  the  conclusion 
uf  plaiutiffij'  argument,  counsel  for  defendant  moved  to  amend 
the  pleadings  by  adding  thereto  the  following  affidavit: 

"GEORGIA— Marion  County: 

"Before  me,  Thomas  B.  Lumpkin,  clerk  of  superior  court 
for  said  county,  comes  J.  A.  Story,  one  of  the  defendants  in 
the  case  of  Flournoy  McGehee  &  Company  vs,  J.  A.  Story 
and  B.  A.  St<w,  who,  being  duly  sworn,  deposeth  and  saith, 
that  the  consideration  of  the  note,  foundation  of  plaintiffs' 
action,  was  not  for  money  or  supplies  to  enable  defendant  to 
make  a  crop,  but  was  for  money  advanced  to  one  Taliaferro, 
in  payment  of  a  note,  wliich  said  note  was  due  in  1873." 

The  lien  was  on  the  crop  of  1874.  The  court  would  not 
allow  the  amendment.  I  think  this  amendment  should  have 
l>^n  allowed.  Is  the  affidavit  in  such  a  case  p!ea<ling? 
"Pleadings  are  tiie  mutual  altercations  between  the  plaintiff 
and  defendant :"  Blackstone,  3d  book,  page  (top)  225.  If 
there  beany  pleadings  at  all  in  cases  like  this,  the  affidavit  of 
^lie  plaintiff,  which  begins  the  controversy  or  altercation  on 
^^  l^art,  and  the  counter-affidavit  of  the  defendant,  which 
*^  up  matters  of  defense  on  his  part,  must  be  the  pleadings. 
They  are  certainly  the  altercations  between  the  plaintiffs, 
Flournoy  McGehee  &  Company  and  the  defendants,  the  Storys. 
To  all  intents  and  purposes,  these  affidavits  and  counter-affi- 
Javitsare  the  pleadings;  if  not,  the  strange  thing  is  presented 
^n  a  court  of  a  case  being  tried  where  there  are  no  altercations 
between  the  parties — no  assertion  of  right  on  the  one  side 
and  denial  of  it  on  the  other. 

The  object  of  all  |)leadings  is  to  bring  the  parties  to  an 
issue.  "Issue  or  exitris  being  the  end  of  all  pleadings,  is  the 
fourth  part  or  stage  of  an  action,  and  is  either  upon  matter  of 
law  or  matter  of  fact."     "  An  issue  of  fact  is  where  the  fact 
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only,  and  not  tlie  law,  is  disputed :"  3d  Blackstone,  {top  page,) 
250,  251.  The  exibis  or  end  of  these  affidavits  was  the  issue 
being  tried  before  the  superior  court  of  the  county  of  Marion, 
and  these  altercations,  which  brought  the  [tarties  to  this  issue, 
were  the  pleadings.  Hence  the  Code,  cited  above,  sub-section 
4  of  section  1991,  declares  ''which  affidavit  shall  form  an 
issue  to  be  returned  to  the  court  and  tried  as  otiier  causes;" 
as  much  as  to  say,  construing  language  in  its  i^al  sense, 
which  altercations  or  pleadings  shall  form  an  issue,  to  be  tried 
as  other  cases.  It  is  impossible  that  an  issue  can  be  formed 
by  one  original  affidavit.  It  takes  altercations  to  form  an  is- 
sue. There  must  be  an  affirmation  and  a  denial.  Hence,  tlie 
sub-section  means  that  this  counter-affidavit,  which  denies  the 
fact  set  up  in  plaintiffs'  affidavit  of  foreclosure,  shall  form  the 
issue  with  that. 

If,  then,  these  are  the  pleadings,  the  question  is,  can  these 
pleadings  be  amendeil,  and  was  the  motion  to  amend  in  time? 
Both  the  Code  and  the  decisions  of  this  court  settle  that  ques- 
tion beyond  controversy.  The  Code  declares  that  all  parties, 
whether  at  law  or  in  equity,  may,  ai  any  stage  of  tlie  cause^ 
as  mattei*  of  right,  amend  their  pleadings  in  all  respedts^  with 
the  single  proviso  that  there  is  enough  to  amend  by :  Code, 
section  3479. 

It  cannot  be  disputed  that  there  are  parties ;  that  they  are 
at  law;  that  at  a  certain  stage  of  the  cause  they  moved  to 
amend, and  that  the  amendment  was  in  a  vital  respect, and  there 
was  enough  to  amend  by;  who  shall  prohibit  them,  then, 
from  amending?  It  is  a  matter  of  right  conferred  upon  them 
by  law.  Every  judgment  of  a  court,  to  be  legal  and  binding, 
is  a  sentence  or  judgment  of  the  law;  and  if  there  be  no  law 
for  it,  it  should  certainly  be  reversed :  3d  Blackstone,  (top 
page,)  305.  Where  is  the  law  that  authorized  the  court  be- 
low to  deny  this  matter  of  right  to  these  defendants  ?  What 
right  had  he  to  demand  of  them,  before  trial,  are  your  plead— 
ings  all  ready,  and  because,  afterwards,  the  defendants  ascer- 
tained that  theirs  were  not  all  in,  and  moved  to  put  them  in 
at  a  stage  of  the  cause,  to  deny  them  a  right  which  the  law 
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gave  to  4hem  ?     I  think  he  erred,  and  thinking  so,  I  am 
»woru  to  do  what  I  can  to  correct  that  error. 

But  it  may  be  said  that  this  was  an  affidavit,  and  therefore 
itoould  not  be  amended.  The  court  below  put  it  upon  no 
sod)  ground,  but  upon  the  groun<l  that  he  had  asked,  them 
at  the  beginning  of  the  trial  if  their  pleadings  were  all  in. 
But  if  it  had  been  put  upon  this  ground  it  could  not  avail. 
Tlie  Code  declares  tliat  an  affidavit  of  illegality  is  not  amend- 
able exce))t  the  party  shall  swear  that  the  fact  came  to  his 
knowledge  after  his  first  affidavit  was  taken:  Code,  3501. 
But  tliis  is  no  affidavit  of  illegality.  The  difference  between 
them  seems  to  me  as  wide  as  the  poles.  This  is  a  summary 
mode  of  brining  a  case  into  court  on  the  part  of  the  plaintiff 
before  the  defendant  has  ever  been  heanl  about  it  at  all ;  and 
his  only  way  to  get  his  first  day  in  court  is  by  this  counter- 
affidavit.  The  defendant,  in  an  affidavit  of  illegality,  has 
w«i  b<?ard  on  the  original  debt;  these  defendants  never  have 
^n  heard  at  all  on  the  debt  against  them.  A  final  judg- 
inent,  after  notice  and  service,  has  been  rendered  against  the 
former;  the  latter,  without  notice  or  service  or  hearing  at  all, 
have  their  property  seized  by  an  ex  parte  summary  proceed- 
>»g.  This  law  providing  for  this  defense  was  passed  after 
^he  act  limiting  the  amendments  to  affidavits  of  illegality, 
^  bad  it  been  the  purpose  of  the  legislature  to  have  limited* 
^be  right  to  amend  this  plea,  by  which  the  defendants  are 
heard  for  the  first  time  in  court,  they  could  and  would,  in  my 
jiuigment,  have  said  so.  This  proceeding  was  authorized  by 
♦he  act  of  1873,  long  after  the  limitation  to  the  rijrht  to 
amend  affidavits  of  illegality  hud  been  enacted.  But  to  set 
w^caae,  it  seems  to  me,  beyond  all  doubt,  the  Code  declares 
wuit  **an  affidavit  which  is  ih^.  foundation  of  a  legal  procee<l- 
'**g  cannot  be  amended  except  expressly  provided  for  by  law :'' 
Code,  section  3604.  What  is  the  foundation  of  this  legal 
proceeding?  Unquestionably,  the  affidavit  which  foreclosed 
we  lien  and  seized  the  property  of  defendants.  If  it  had 
"een  proposed  to  amend  ihat  it  could  not  have  been  done  un- 
less positive  law  had  provided  for  it;  but  here  the  motion 
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was  to  amend  the  defense,  the  resistance  to  this  feundation 
for  this  legal  proceeding;  and  by  the  strongest  possible  nega- 
tive pregnant  the  Code  affirms  that  any  affidavit  other  than 
that  which  is  the  foundation  of  a  l^al  proceeding  may  be 
ameaded  without  an  express  provision  of  law,  that  is,  under 
the  general  law  of  amendments  of  pleading.  It  cannot  be 
that  the  affidavit  of  defendants  is  the  foundation  of  (his  legal 
proceeding.  It  does  not  begin  it,  but  ends  it;  because  issue 
is  the  end  of  pleading,  and  it  takes  two  sides  to  make  an 
issue,  just  as  it  does  two  to  make  a  bargain,  and  this  forms 
the  issue  with  what?  There  is  nothing  with  which  it  can 
form  it  but  the  affidavit  of  plaintiff  to  foreclose.  Therefore 
the  affidavit  of  foreclosure  is  the  foundation.  Besides,  the 
policy  of  the  law  is  with  the  construction  I  put  upon  it. 
That  policy  is  to  construe  narrowly  all  summary  remedies. 
Such  is  the  universal  rule  of  construction,  because  the  remedy 
is  against  common  right  and  is  a  Jiarsh  process.  The  plain- 
tiff must,  therefore,  comply  with  the  letter  of  the  law,  be- 
cause by  an  ex  parte  proceeding  he  is  about  to  seize  the  goods 
and  chattels  of  defendants  before  they  have  ever  been  heard. 
But  I  have  yet  to  learn  that  the  defendant's  right  to  resist 
this  harsh  process  against  him  is  also  to  be  measured  with 
the  same  rigid  strictness.  It  would  be  strange,  indeed,  if  he 
could  amend  ad  libitum  in  an  ordinary  suit,  when  he  is  regu- 
larly served  and  there  is  no  seizure  of  his  goods,  and  no 
harshness  of  proceeding  in  derogation  of  common  right;  but 
when  the  suit  is  commence<l  against  him  in  an  extraordinary 
way,  and  the  first  notice  he  has  of  it  is  the  mortification  of 
himself  and  his  household  by  the  seizure  of  his  property,  he 
should  be  allowed  no  amendment  at  all,  but  be  forced  to  try 
his  whole  case  on  his  first  hurried  affidavit,  made  when  few 
men  would  possess  great  composure  of  mind.  Besides,  the 
sub-section  4,  in  section  1991  of  our  Code,  declares  that  the 
issue  "shall  be  tried  as  other  causes."  In  other  causes  plead- 
ings may  be  amended  in  form  or  substance  at  any  stage  of  the 
trial ;  why  not  here,  in  this  case,  in  the  absence  of  all  law  to 
the  contrary?     I  confess  my  utter  inability  to  discover  any 
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law  or  reason  why  it  cannot  be  done.  The  reason  cannot  be 
because  it  is  an  affidavit.  All  pleas  presenting  issuable  facts 
must  be  sworn  to,  otlierwise  the  party  cannot  be  heard. 
If  they  may  amend  such  plea  sworn  to,  why  not  this  ? 
The  sole  response  my  mind  gives  me  is  the  echo,  why  not 
tlusf  But  it  may  be  suggested  that  this  amended  plea  is  not 
good  in  law,  and  if  allowed  would  have  done  defendants  no 
good.  On  the  contrary,  it  struck  at  the  vitals  of  the  case. 
If  true,  it  killed  plaintiff's  case.  He  was  seeking  to  foreclose 
alien.  That  lien  and  the  foreclosure  could  only  operate  for 
supplies  or  money  to  be  expended  on  the  farm  for  the  year 
1874.  This  plea  asserted  that  the  money  was  to  go,  and 
did  go,  to  the  payment  of  a  note'  due  in  1873  to  a  man 
named  Taliaferro,  which  note  plaintiffs  had  taken  up.  If 
this  were  true,  the  lien  was  void,  and  the  suit,  as  brought, 
perished  with  it.  The  plea  would  have  killed  both,  but  the 
court, in  disregard  of  the.  law,  as  it  looks  to  me,  warded  off 
the  blow,  and  saved  the  illegal  life  of  this  lien  and  of  the 
process  to  enforce  it.  But  it  may  be  said  that  the  defendants 
could  not,  by  parol  evidence,  vary  or  contradict  the  written 
Jicnj  and  as  the  lien  asserted  that  the  money  was  necessary  to 
enable  the  principal  defendant  to  make  the  crop  of  1874,  he 
could  not,  by  parol,  alter  these  words.  To  this  I  reply,  first, 
that  one  exception  to  the  rule  is  that  you  may  go  into  the 
consideration  of  a  paper  by  parol,  and  as  the  writing  sought 
^  be  contradicted  purported  to  be  the  consideration  of  the 
"cn,  itconld  be  attacked  by  parol ;  secondly,  that  the  words 
in  the  writing  are  not  that  the  money  was  to  go,  and  did  go, 
*nto  the  crop  of  1874,  or  was  to  be  used,  and  was  used,  for 
"'^t  purpose,  but  that  it  was  necessary  to  enable  him  to  make 
the  crop,  evidently  evasive;  thirdly,  that  the  evidence  was 
*™dy  in  and  not  objected  to.  The  court  had  permitted  the 
^Icfendants  to  introduce  it  under  the  first  affidavit,  that  it  was 
*or  money  and  not  supplies.  It  was  sworn  to  without  objec- 
tion by  both  defendants.  Besides,  if  the  parol  evidence  had 
"^objected  to  the  defendants  might  have  introduced  written 
proof.    They  certainly  had,  or  could  have  got,  or  failing  to 
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get  it,  could  have  gone  into  the  contents  of  the  Taliafern; 
which  was  part  of  the  real  considiration.  The  rule,  I  b< 
is  that  a  demurrer  to  a  plea  admits  that  the  facts  set  out 
in  can  be  legally  proven,  unless  the  contrary  ap|>ears  < 
face  of  it:  fG  Georgia,  154,  162;  13  Ibid.,  75.  The 
of  the  case  made  in  the  record  seems  to  be  that  the  defei 
discovered,  during  the  argument,  that  their  proof  woul 
avail  them  under  the  pleas  which  alleged  that  the  o 
eration  was  money,  but  did  not  allege  that  it  was  mon 
to  be  applied  to  the  crop  of  1874;  and  therefore  they  \ 
to  amend,  and  the  court,  in  refusing  the  amendment,  i 
their  defense. 

Again,  as  to  the  surety.  There  is  a  judgment  on  ] 
lien  against  him.  The  law  contemplates  nothing  of  th 
It  is  iK)sitively  proven,  and  there  is  no  evidence  to  th 
trary,  that  he  was  merely  surety,  had  no  interest  in  th« 
and  never  handled  a  dime  of  the  money.  It  is  true  t 
did  not  make  an  affidavit  himself  by  way  of  plea,  bi 
fact  was  shown  that  he  was  security,  and  an  illegal  jud 
was  rendered  against  him.  A  court  sits  to  administer  ^ 
and  to  see  the  law  executed,  and  I  do  not  think  it  .« 
shut  its  eyes  to  the  patent  fact  that  an  illegal  thing  is 
to  be  done,  because  pleas  are  not  precisely  formal — wh 
plea  is  sworn  to  by  one  of  the  defendants,  and  the  su 
there  by  counsel  also  resisting  the  judgment.  For  thes 
sons  I  think  the  whole  proceeding  in  the  ct)urt  below  i 
an<l  the  verdict  and  judgment  contrary  to  law  and  evi 
and  on  that  ground,  in  the  motion  for  a  new  trial,  thai 
should  both  h^ve  been  set  aside,  and  the  new  trial  gran 

P-.  S.  Since  delivering  the  above  opinion,  a  friend  has 
my  attention  to  Heard  vs.  Sibley,  in  52  Georgia,  310, 
tliis  court  unanimously  take  the  view  I  have  here  tal 
the  right  to  amend.     It  had  escaped  my  attention  and  t 
my  associates,  I  presuhae. 
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HooRE,  Jenkins  &  Company,  plaintiffs  in  error,  vs.  A.  M. 
Allen,  defendant  in  error, 

'.  Only  SL  statutory  bond  will  dissolve  a  garnishment. 

2.  To  adjudge,  that  the  bond  given  does  not  conform  te  the  statute,  and 
for  that  reason  to  deny  the  plaintiff's  motion  to  enter  up  judgment  on  the 
same,  is  virtually  to  adjudicate  the  bond  insufficient.to  dissolve  the  garnish- 
ment. 
5-  Judgment  against  the  plaintiff  on  such  motion  will  -bar  any  subsequent  ac- 
tion on  the  bond  which  depends  for  success  upon  holding  the  bond  suffi- 
cient to  dissolve  the  garnishment. 

4-  Construing  the  bond  as  insufficient  to  dissolve  the  garnishment,  then,  the 
condition  being  to  pay  the  eventual  condemnation  money  so  far  as  the  ef- 
fects and  moneys  garnished  shall  be  found  liable  to  the  plaintiff's  demand, 
there  is  no  breach  of  the  condition  until  after  some  judgment  has  been  ren- 
dered on  the  garnishment  fixing  the  amount  of  these  moneys  or  effects  and 
findingthem  liable.     ( 1st  ATe/fy,  72. 

5-  In  an  action  upon  the  bond  the  garnishee's  answer,  later  than  the  bond,  is 
not  evidence  for  the  plaintiff,  no  judgment  upon  the  answer  being  shown 
whicH  declares  the  garnishee  liable  for  any  amount,  or  that  the  moneys  or 
effects  admitted  to  have  been  in  his  hands,  are  subject  to  the  plaintiff's  de- 
mand. 

^•"tiisliment.     Bond.     Evidence.     Before  Judge   James 
''^^^^ox.    Muscogee  Superior  Court.     May  Term,  1875. 

^^I^oi-ted  in  tlie  opinion. 

"^-^BODY  &  Brannon,  for  plaintiffs  in  error. 

^^^RAM  &  Crawford,  for  defendant. 

^^^KLEY,  Judge. 

^^icndant  in  attachment,  in  order  to  dissolve  garnishment, 
P^'^  bond  with  security,  the  bond  being  conditioned  to  pay 
tne  Eventual  condemnation  money,  so  far  as  the  effects  and 
motleys  garnished  shall  be  found  liable  to  the  plaintiffs'  de- 
°^^^d.  After  recovering  on  the  attachment,  the  plaintiff 
"^^ved  the  court  to  enter  up  judgment  on  the  bond  against 
P'^^^cipal  and  security.  The  court  held  that  the  bond  did  not 
^Qform  to  the  statute,  and  denied  the  motion.  This  decision 
^aa  not  excepted  to,  and  was  never  reversed.     The  plaintiffs 
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then  brouglit  an  action  of  debt  u[>on  the  bond  against  tlv  ^ 
security  alleging  a  breach  of  the  condition.     At  the  trial,  thej^ 
offered  in  evidence  an  answer^  admitting  assets  in  a  certain 
amount,  made  by  the  garnishee,  in  the  attachment  case,  after 
the  bond  sued  upon  was  executed.     The  court  ruled  the  an- 
swer inadmissible.     Defendant  (the  security)  offere<l  as  a  bar 
to  the  action,  the  record  of  the  prior  motion  and  the  judg- 
ment of  the  court  thereon.     This  was  admitted,  and  the  court, 
in  effect,  held  it  conclusive.     No  judgment  was  shown  fixing 
any  liability  upon  the  garnishee,  or  declaring  the  moneys  or 
effects  in  his  hands  subject  to  the  plaintiffs'  demand. 

The  bond  either  dissolved  the  garnishment  or  it  did  not- 
If  it  did,  then  the  motion  to  enter  judgment  upon  it  should 
have  prevailed :  Code,  sections  3319,3540.  The  denial  o^ 
that  motion  was  an  adjudication  that  it  did  not;  and  if  it  did 
not,  then  the  bond,  if  good  at  all,  wtis  simply  a  common  law 
bond,  and  its  condition  would  have  to  be  read  accordingly. 
The  condition,  it  will  be  seen,  is  not  for  the  payment  of  the 
eventual  condemnation  money,  further  than  "as  the  effects 
and  moneys  garnished  shall  be  found  liable  to  the  plaintiffs' 
demand."  Without  a  judgment  on  the  garnishment,  it  can- 
not be  said  that  the  effects  or  moneys  garnished  have  been 
found  liable  to  the  plaintiffs'  demand.  What  we  rule  upon 
the  whole  case  appears  in  the  head-notes. 

Judgment  affirmed. 


Mary  A.  Fulcher,  plaintiff  in  error,  v«.  James  H.  Royal 
d  id,y  executors,  defendants  in  error. 

1.  Where  a  claim  sets  out  a  deed,  and  the  claim  is  demurred  to,  the  execu- 
tion of  the  deed,  including  its  delivery,  is  admitted,  and  the  claim  case 
will  not  be  dismissed  for  want  of  proper  probate  to  admit  the  deed  to  re- 
cord. 

2.  A  paper  containing  the  followin^^  stipulations :  "  In  trust,  nevertheless,  to 
and  for  the. benefit  of  Mary  Ann  Fulcher  and  the  heirs  of  her  body,  during 
the  natural  life  of  the  parly  of  the  first  part,  (Fulcher,)  who  is  to  receive 
ample  support  with  his  family,  and  after  his  death  his  wife  to  enjoy  the 


ATLANTA,  JULY  TERM,  1«75.  69 

Fulcher  vs.  Royal  et  al. 

same  -with  her  children  during  her  natural  life.     If  no  children  by  her 
present  husband  at  her  death,  in  that  case,  the  party  of  the  second  part, 
(the  trustee,)  is  to  take  one-half  of  the  said  bargained  property  and  equally 
divide  the  same  between  the  heirs  of  Thomas  Ogg,  Henry  Smith  and  Ray- 
man  Hall.     The  remaining  half  is  to  be  disposed  of  as  the  said  Mary  Ann 
Fulcher  sees  6t  to  do.     Should  the  said  William  B.  Boyd,  of  the  second 
part,  deem  it  expedient  and  advantageous  to  the  parly  of  the  first  part,  to 
make  a  sale  of  the  aforesaid  tract  of  land  in  Richmond  county  and  put  the 
amount  to  interest,  or  lay  the  same  out  in  real  estate,  he  is  fully  authorized, 
but  the  same  to  continue  in  possession  of  the  party  of  the  first  part,  and  for 
their  natural  support  and  benefit.     But  no  part  or  portion  of  the  foregoing 
to  be  at  the  disposal  of  the  aforesaid  named  Mary  Ann  Fulcher,  and  the 
heirs  of  her  body,  during  the  life  of  the  said  party  of  the  first  part.     And 
the  party  of  the  first  part,  for  himself,  his  executors,  administrators  and  as- 
s^s,  vrarrants  the  aforesaid  property  to  the  party  of  the  second  part  upon 
tlie  trusts  and  conditions  aforesaid,"  is  a  deed,  and  not  a  will. 
3.  It  conveys  an  estate  for  her  own  life  and  the  life  of  the  donor,  to  Mrs. 
Fttlcher,  and  in  the  contingency  of  her  having  no  children,  a  remainder  of 
one-half  of  the  estate  to  her,  and  the  power  in  her  to  dispose  of  the  other 
M  to  the  partly  named  in  the  manner  declared. 
4-  The  tnistee  being  dead,  and  no  other  having  been  appointed,  she  is  the 
proper  party  to  claifh  the  property  when  levied  on,  and  it  is  error  to  dismiss 
her  claim  on  the  ground  that  she  is  not  the  proper  party  to  make  it. 
5.  The  deed  having  been  made  by  the  husband  in  trust  for  the  benefit  of  the 
^'\^t^  a  separate  estate  in  her  is  created  thereby,  and  his  marital  rights  do 
not  attach. 
6.  If  it  be  a  voluntary  settlement  on  her  by  him,  it  must  be  recorded  within 
three  months,  to  be  of  any  force  or  effect  against  a  bona  fide  creditor  on  the 
faith  of  the  property  without  notice  of  the  deed,  but  the  claim  wid  not  be 
dismissed  on  demurrer,  because  the  deed  is  not  so  recorded,  as  notice  may 
be  brought  home  to  the  creditor  independently  of  the  record. 

Claim.  Demurrer.  Deed  or  will.  Estates.  Remaintler. 
Parties.  Husband  and  wife.  Registry.  Before  Judge  Tomp- 
kins.    Richmond  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

Hook  &  Webb,  for  plaintiff  in  error. 

Frank  H.  Milleb,  for  defendants. 

Jackson,  Judge. 

Royal,  as  executor  of  one  Poythress,  levied  a  ji.  fa.  u{>on 
lands  as  the  property  of  Armstead  Fulcher.    The  judgment 
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was  dated  in  1873.  Mary  A.  Fulcher  claimed  tlie  land  un- 
der a  deed  from  her  husband,  the  defendant  in  ji,  fa.;  dated 
in  1858,  but  not  recordeil  until  1873.  The  claim  set  out  the 
deed.  The  plaintiff  in  fi,  fa,  demurred  to  the  claim  on  four 
grounds — 

Ist.  Because  the  deed  had  not  been  recorded; 

2d.  Because  it  was  a  will ; 

3d.  Because  it  showed  no  title  in  the  claimant ; 

4th.  Because  claimant  was  not  a  proper  party. 

The  court  overruled  the  demurrer  on  all  except  the  last 
ground,  but  dismissed  the  claim  on  that  ground,  and  claimant 
excepte<l,  and  brought  the  case  here  for  review.  If  the  judg- 
ment of  (lismisi^al  was  right  on  either  of*  the  gn)unds,  it  should 
be  sustained  ;  therefore  it  becomes  necessary  to  consider  them 
all. 

The  deed  when  drawn  up  had  the  lett^-rs  J.  P.  written  below 
the  attestation  clause,  but  it  was  admitted  that  neither  of  the 
attesting  witnesses  were  justices,  but  the  same  was  admitted 
to  record  upon  the  affidavit  annexed  to  the  deed,  where  the 
attesting  witnesses  swore,  November  18,  1861,  that  they  saw 
Fulcher  "sign  the  above  deed  for  the  purpose  therein  nan&eii, 
and  they  also  witnessed  the  same." 

The  portions  of  the  deed  on  which  the  claimant  relied  were 
as  follows:  "  In  trust,  nevertheless,  to  and  for  the  benefit  of 
Mary  Ann  Fulcher  and  the  heirs  of  her  Ixxly  during  the 
natural  life  of  the  party  of  the  first  part  (Fulcher,)  who  is  to 
receive  ample  support  with  his  family,  and  after  his  death  his 
wife  to  enjoy  the  same  with  her  children  during  her  natural 
life.  If  no  children  by  her  present  husband  at  her  death,  in 
that  case  the  party  of  the  second  part  (the  trustee)  is  to  take 
one- half  of  the  said  bargained  property  and  equally  divide 
the  same  between  the  heirs  of  Thomas  Ogg,  Henry  Smith, 
and  Raymond  Hall.  The  remaining  half  is  to  be  disposed  of 
as  the  said  Mary  Ann  Fulcher  sees  fit  to  do.  Bhould  the  said 
William  B.  Boyd,  of  the  second  part,  deem  it  expe<lient  and 
advantageous  to  the  party  of  the  first  part  to  make  sale  of  the 
aforesaid  tract  of  land  in  Richmond  county  and  put  the 
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amount  to  interest,  or  lay  the  same  oat  in  real  estate,  he  is  fully 
authorized,  but  the  same  to  continue  in  possession  of  the  party 
of  the  first  party  and  for  their  natural  support   and  benefit. 
Sut  no  part  or  portion  of  the  foregoing  to  be  at  the  disposal  of 
the  aforesaid  named  Mary  Ann  Fulclier  and  the  heirs  of  her 
body  during  the  life  of  tJie  said  party  of  the  first  part.     A  nd  tlie 
{mrty  of  the  first  part,  for  himself,  his  exeeutorS)  administra- 
tors and  assigns,  warrant  the  aforesaid  property  to  the  party 
of  the  second  part  opon  the  trusts  and  conditions  aforesaid." 
1.   We  cannot  see  l|ow,  on  the  question  made  by  the  demur- 
rer, the  record  of  the  deed  is  important.     The  demurrer  ad- 
mits it  to  be  a  valid  deed  in  respect  to  its  execution,  and  be- 
sides the  only  defect  is  about  its  delivery,  and  that  could  be 
proven  aliunde.     But  it  is  enough  that  the  <lemurrer  admits 
its  pro|H»r  execution.     If  it  be  said  that  a  deed  from  husl)and 
to  wife,  under  section  1778  of  the  Code,  must  be  recorded  in 
three  months  to  be  good  against  bona  fide  creditors  without 
notice,  the  answer  is  that  it  might  be  proved  on  the  hearing 
that  this  creditor  was  not  bona  fide^  but  had   actual   notice. 
So  we  think  the  court,  was  right  in  overruling  the  demurrer 
on  this  ground. 

2.  3.  4.  We  do  not  construe  the  paper  to  be  a  will.  We 
think  it  passed  a  pn^sent  interest  to  the  claimant,  giving  her 
an  estate  for  the  life  of  herself  and  her  husband,  with  the 
rwcrvation  of  ii  support  for  him  during  his  life;  and  it  being 
a«lraiite(l  that  she  never  had  children,  it  gives  her  a  remainder 
in  one-half  the  land,  and  the  trustee  a  power  to  divide  the 
otkerhalf  between  certain  parties  named  in  the  deed.  And 
this  view  covers  both  remaining  groimds.  She  had  title,  and 
the  right  to  claim  the  property  ;  and  the  title  being  in  trust 
for  lier  benefit,  we  think,  as  it  came  from  her  husband,  it  con- 
^ey«l  a  separate  estate  to  her  free  from  his  marital  rights, 
^'1  therefore,  from  his  debts.  Certainly  she  should  have  been 
the  claimant.  She  held  the  estate,  all  of  it,  for  life,  with  re- 
mainder contingent  upon  not  having  children,  to  one-half, 
and  with  the  power  in  the  trustee  to  dispose  of  the  other  half 
to  certain  parties.     The  trustee  was  dead,  and  she  held  these 
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large  interests,  and  was  the  proper  claimant  under  the  change 
made  in  our  law  of  husband  and  wife,  by  the  act  of  1«66. 

6.  The  act  of  1853-4,  Code,  section  2251,  saves  this  dee< 
from  being  an  estate-tail,  and  makes  the  interests  we  hav 
construed  it  to  convey  to  the  several  parties ;  but  if  it  hac 
been  an  estate-tail,  it  would  have  created  it  in  her ;  for  th 
words,  in  trust  for  her  benefit,  and  the  appointment  and  deec 
to  Boyd,  the  trustee,  would  have  prevented  the  marital  rights 
of  the  donor,  the  husband,  from  attaching,  the  deed  bein( 
made  by  him.  ^ 

6.  On  the  trial  of  this  case,  so  far  as  we  can  now  forsee  it 
we  think  the  main  question  will  be  as  to  the  notice  to  thi: 
creditor  and  the  failure  to  record  this  paper  in  three  months 
If  he  had  notice  of  it,  his  rights  as  creditor,  appear  to  us,  U 
be  worthless;  if  he  had  no  notice  or  knowledge,  and  cre<lite( 
on  the  faith  of  this  property,  the  failure  to  record  the  papei 
in  time,  will  make  the  claimant's  case  quite  doubtful.  Th< 
judgment  is  reversed  on  the  ground  that  the  court  erred  ii 
dismissing  the  claim. 

Judgment  reversed. 


Maky  a.  Fulcher,  plaintiff  in  error,  vs.  Michael  Mixon, 
defendant  in* error. 

This  case  turns  on  the  same  principles  as  the  above,  and  is  ruled  in  the  same 
way. 

Claim.     Before  Judge  Tompkins.     Richmond  Superior 
Court.     April  Term,  1876. 

Report  unnecessary. 

Hook  &  Webb,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendant. 
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Jaceson,  Judge. 

This  case  turns  upon  the  same  questions  decided  in  Mary 
L  Fuleher  vs.  James  H.  Royaly  executor,  and  the  ju<lgraent 
w  revereed  on  the  same  grounds.  The  facts  are  the  same,  ex- 
cept that  Mixon's  judgment  is  dated  in  1866,  and  the  debt  on 
which  it  was  founded,  in  1860. 

Judgment  reversed. 


Davd)  J.  Dobbs,  plaintiff  in  error,  vs.  Wilson   Prothro 
et  al.y  executors,  defendants  in  error. 

Where  suit  is  brought  by  executors  against  a  legatee  under  the  wiU  of  their 
testator,  on  an  account  for  money  alleged  to  be  due,  he  cannot  plead  as  a 

•  set-off  the  amount  of  his  legacy,  unless  he  shows  the  estate  to  be  solvent, 
md  in  a  condition  to  be  distributed. 

Executors  and  administrators.     Legacy.     Set-off.     Before 
Judge  Knight.    Cobb  Superior  Court.    March  Term,  1875, 

This  case  is  reported  in  the  decision. 

Irwin  &  Anderson,  for  plaintiff  in  error. 

V.  T.  &  W.  J.  Winn,  for  defendants. 

Vabner,  Chief  Justice. 

The  plaintiffs,  as  the  executors  of  Evan  Prothro,  deceased, 
brought  their  action  against  the  defendant  on  an  account  for 
|370  00.  alleged  to  be  due  them  as  executors  aforesaid.  The 
defendant  admitted  the  indebtedness  as  claimed  by  the  plain- 
rtff«»i  but  pleaded  as  a  set-off  that  the  plaintifis,  as  executors 
of  Evan  Prothro,  were  indebted  to  him,  in  right  of  his  wife, 
who  was  a  daughter  and  legatee  of  Evan  Prothro,  under  hi 
will,  a  much  larger  amount  than  plaintiffs'  demand,  as  her 
legacy  under  her  father's  will,  but  the  amount  of  the  legacy 
Vol.  Lv.  6. 
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claimed  to  be  Jue  the  defendant's  wife,  is  not  alleged  ir 
plea.  On  the  trial  of  the  case,  tlie  jury,  under  the  charg 
the  court,  found  a  verdict  for  the  plaintiffs  for  the  amoui 
the  account  sued  for.  The  defendant  made  a  motion  1 
new  trial  on  the  ground  that  the  verdict  was  contrary  to 
evidence,  contrary  to  law,  and  for  alleged  error  in  the  ch 
of  the  court.  The  motion  for  a  new  trial  was  overruled, 
the  defendant  excepted.  In  view  of  the  evidence  contai 
in  the  record,  there  was  no  error  in  the  charge  of  the  com 
the  jury,  or  in  overruling  tlie  motion  for  a  new  trial, 
court  charged  the  jury,  in  substance,  that  to  entitle  the 
fendant  to  set-off  the  legacy  claimed  under  the  will  of  E 
Prothro  against  the  plaintiffs'  demand,  he  must  plead 
prove  that  the  estate  of  Prothro  was  solvent;  that  t 
were  no  debts  to  be  paid ;  that  there  was  no  reason  why 
executors  should  recover  the  money  sued  for  but  to  pay  it  < 
to  the  defendant  as  a  part  of  his  distributive  share;  that  i 
these  facts  have  been  shown  by  the  defendant  in  a  tang 
form  so  that  you  can  take  hold  of  them,  then  you  will 
for  the  defendant,  otherwise  you  will  find  for  the  plainl 
The  evidence  in  the  record  does  not  make  out  a  clear  pr 
facie  case  which  will  authorize  the  defendant  to  interfere  ^ 
the  due  administration  of  the  testator's  estate  by  the  pi 
tiffs,  as  his  executors,  by  claiming  his  legacy  as  a  set-of 
their  demand  against  him.  There  is  no  evidence  as  to 
amount  of  the  defendant's  share  as  a  legatee  in  right  of 
wife  under  the  will  of  Evan  Prothro,  and  the  witnesses 
the  defendant  state  that  they  do  not  know  of  any  debts  aga 
the  estate;  the  testimony  upon  this  material  point  in  the 
is  merely  of  a  negative  character,  whereas,  it  is  shown  by 
evidence  of  one  of  the  witnesses  for  the  plaintiff  that  there 
suit  now  pending  against  the  estate.  The  general  rule  is 
a  legatee  under  the  will  of  a  testator,  is  not  entitled  to  be  | 
his  or  her  legacy  without  the  assent  of  the  executor,  or  uii 
the  estate  in  his  hands  is  in  such  a  condition  as  that  a  cour 
equity  will  compel  his  assent  thereto.  The  evi<lence  in 
record  now  before  us  does  not  make  such  a  case  as  a  coui 
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equity  would  compel  the  executors  of  Evan  Prothro  to  assent 
to  the  payment  of  the  defendant's  legacy,  which  he  claims  un- 
der the  will  of  their  testator. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Newton  8.  Finney,  plaintiff  in  error,  vh,  John  L.  Cad- 
wallader, trustee,  defendant  in  error. 

'•  If  a  parol  contract  embrace  many  particulars  on  either  side,  and  there  be 
P^  performance  on  both  sides,  when  one  party  seeks  by  action  at  law  to 
^^  the  fruits  of  his  own  part  performance,  the  other  party  may  recoup  his 
*^ages  for  any  breach  by  the  plaintiff  of  other  stipulations  in  the  same 
^neral  contract. 

In  assessing  the  damages,  care  should  be  taken  that  they  be  not  speculative 

*^''  ^00  remote.     Damages  cjaimed  for  not  making  the  defendant  agent  of  a 

^*  of  schooners  never  established,  and  for  not  making  him  general  man- 

^€«r  of  a  bank  never  created  or  opened,  are  too  uncertain  and  remote.  But 

**'^Xinuite  damages  which  he  sustained  by  the  plaintiff's  failure  to  pay  sto- 

^§c  according  to  contract,  and  to  furnish  a  given  amount  of  patronage  in 

^^'^in  years  to  the  defendant's  wharf  and  lumber   shed,  at  a  fixed  rate, 

^**^  by  being  excluded,  in  violation  of  the  contract,  from  the  use  of  the 

**arf  when  he,  could  have  made  it  profitable  to  himself  by  receiving 

.    ^eat  certain  specified  cargoes  which  were  consigned  to  him,  may  be  re- 

^^pcd,  if  clearly  and  definitely  proved. 

On  general  demurrer  to  a  plea  or  motion  to  strike  the  same,  if  any  part 
^  Ihe  plea  be  good  in  substance,  the  demurrer  or  motion  should  be  over- 
^^^,  but  the  court  may,  and  ought  to,  direct  looseness  and  uncertainty  to 
"^  cured  by  amendment ;  and  if  the  defendant  refuse  to  amend  in  that  re- 
^P^t,  the  plea  should  then  be  stricken  as  if  standing  upon  special  de- 
'"^tirrcr. 

Recoupment.  Damages.  Pleading.  Demurrer.  Amend- 
•"^cnt.  Practice  in  the  Superior  Court.  Before  Judge  Har- 
ms.  Glynn  Superior  Court.     November  Term,  1874. 

Cadwallader,  as  trustee  in  bankruptcy  of  Dodge  &  Com- 
pany, instituted  proceedings  to  foreclose  a  mortgage  executed 
by  Finney,  to  secure  the  payment  of  a  promissory  note  made 
iyN.  S.  Finney  &  Company,  dated  June  1st,  1870,  payable 
two  years  after  date,  to  the  order  of  Dodge  &  Company,  for 
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$4,000  00,  bearing  interest  at  seven  per  cent.,  ufwo  whm 
was  a  credit  of  $1,089  32.  To  the  rule  nisi  Finney  plea^ 
as  follows : 

At  the  time  of  the  coramencement  of  this  suit  Doflgc 
Company  were  indebted  to  him  in  the  sum  of  $9,930  00  ^ 
account  of  their  failure  to  comply  with  certain  agreem< 
entered  into  by  them,  which  constituted  the  indiiceffien  t 
defendant  to  accept  the  loan  of  $4,000  00,  secured  by 
mortgage  aforesaid.  The  contract  out  of  which  such  unc 
takings  arose,  was,  in  substance,  as  follows : 

Finney  was  to  erect  the  two-and-a-half  story  building 
scribed  in  said  mortgage,  in  wliich  Dodge  &  Company  w 
to  have  two  rooms  as  offices,  free  of  rent  for  two  years, 
until  said  note  for  $4,000  00  was  paid.  He  was  to  entii- 
withdraw  from  the  business  of  buying  and  shipping  yelf 
pine  lumber,  in  wliich  he  was  then  engageti ;  to  give  them  t 
benefit  of  the  good  will  of  his  business  and  the  exclusi 
right  to  pass  lumber  over  his  wharf  and  mill-shed. 

In  consideration  of  which  Dodge  &  Company  agreed 
make  him  the  loan  on  said  note,  secured  by  said  mortgage. 

Also,  to  establish  a  line  of  schooners  between  New  Yo*- 
and  Brunswick,  Georgia,  for  the  transportation  of  freights, 
advertise  the  line  at  both  ends  of  the  route,  and  to  makess 
Fmney,  or  such  firm  as  he  might  organize,  sole  agent  of  t 
same  at  Brunswick,  with  the  right  to  the  usual  commissioi 
etc.,  on  the  business  done. 

Also,  to  ship  over  his  wharf  and  mill-shed,  during  the  fii 
year  of  their  business,  not  less  than  eight  million  feet  of  lui 
ber,  and  during  each  subsequent  year  not  less  than  ten  millk 
feet,  on  which  he  was  to  be  paid  twenty-five  cents  i>er  tho« 
and  feet,  to  be  credited  on  said  note  and  mortgage.  Shot: 
said  Dodge  &  Com|)any  desire  to  store  lumber  in  said  m^ 
shed,  they  were  to  pay  the  same  storage  as  was  charged 
Savannah,  also  to  be  credited  as  above  indicated.  But  02 
wharf  and  mill-shed  were  to  be  kept  unobstructed  by  luml 
when  said  Dodge  &  Company  had  no  vessels  in  port. 
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Also,  to  establish  a  bank  in  said  building,  and  to  make  de- 
feiitlant  the  business  manager  thereof. 

Dodge  &  Company  failed  to  establish  the  line  of  schooners, 
as  promised,  whereby  he  was  damaged  during  the  two  years 
tliey  did  business  in  Brunswick,  from  May  23d,  1870,  to  May, 
1 S72,  $1,200  00.  They  failed,  also,  to  comply  with  their  un- 
Jertaking  as  to  the  amount  of  lumber  which  they  were  to  pass 
over  his  wharf  and  mill-shed,  shipping  only  two  million  two 
hundred  and  fifty  thousand  feet  each  year,  whereby  he  was 
^lainage<l  $3,500  00.  They  failed,  also,  to  pay  for  the  storage 
oil  their  lumber,  damaging  liim  on  that  account  $1,130  00. 
Tliey  failed  to  comply  with  their  agreement  to  keep  the  wharf 
Unobstructed  with  lumber  when  they  had  no  vessels  in  port, 
*'^d  thus  prevented  him  from  receiving  five  cargoes  of  rail- 
•"^>s^l  iron  which  were  consigned  to  him,  the  storage,  wharfage 
^•id  commissions  upon  which  would  have  netted  him  $1,100  00, 
^'Ijereby  he  was  damaged  the  amount  aforesaid.  They 
^•letl  to  comply  with  their  agreement  to  establish  a  bank,  and 
^'^  oiake  him  the  business  manager  thereof,  in  expectation  of 
^*^ich  he  had  gone  to  the  expense  of  fitting  up  a  portion  of 
■■1^  Said  building  for  the  banking  business,  by  reason  of  which 
**«  Was  damageil  $3,000  00.  From  these  causes  he  has  been 
^^maged  in  all  $9,930  00. 

He  would  not  have  borrowed  the  $4,000  00,  secured  by 

^ue    mortgage  aforesaid  from  said  Dodge  &  Company,  had  it 

^^t  been  for  these  various  undertakings  on  their  part.     All 

^f  the  obligations  assumed  by  him  were,  in  good  faith,  exe- 

^^ted.     From  the  amount  of  the  damages  sustained  by  him, 

*>^  is  willing  to  allow  tlie  plaintiff  the  sum  claimed. 

To  this  plea  the  plaintiff  demurred  upon    the  following 
pounds : 

Ist.  Because  it  sought  to  set  up  parol  agreements  to  vary 
Ae  terms  of  a  valid  written  instrument. 
2d.  Because  the  agreements  set  forth  by  said  plea  were  in 
•    l^Tol,  ami  not  to  be  fully  performed  within  one  year,  and  were 
consequently  void  under  the  statute  of  frauds. 
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3(1.  Because  recoupment  was  not  a  proper  plea  upon  8ai( 
facts. 

The  demurrer  was  sustained  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  amount  claimed.  Erro 
18  assigned  upon  the  above  ground  of  exception. 

Goodyear  &  Harris,  by  brief,  for  plaintiff  in  error. 

T.  E.  Davenport,  by  N.  J.  Hammond,  for  defendant. 

Bleckley,  Judge. 

1.  If  part  of  a  contract  only  is  reduced  to  writing  (such  as  i 
note  given  in  pursuance  of  a  contract,)  and  it  is  manifest  tha 
the  writing  was  notintendeil  to  speak  the.whole  contract,  thei 
parol  evidence  is  admissible:  Code,  sections  2757,  3803.  Th 
consideration  of  a  contract  is  always  open  to  inquiry  as  be 
tween  the  original  parties  :  28  Georgia  Reports,  165 ;  6  Ibid 
166.  Even  tlie  consideration  of  a  deed  may  be  inquire<l  int 
when  the  principles  of  justice  require  it:  Code,  section  269C 
If  the  consideration,  apparently  good  or  valuable,  fails  eithe 
wholly  or  in  part  before  the  j)romise  is  executed,  such  failur 
may  be  pleaded  in  defense  to  the  promise  :  Code,  sections  274^ 
2857,  3471.  Recoupment  is  a  right  of  the  defendant  to  ha% 
a  deduction  from  the  amount  of  the  plaintiff's  damages  fc 
the  reason  that  the  plaintiff  has  not  complied  with  the  cros: 
obligations  or  independent  covenants  arising  under  the  san 
contract :  Code,  section  2909.  It  may  be  pleaded  in  all  actioi 
ex  contractu,  where,  from  any  reason,  the  plaintiff,  under  ll 
same  contract,  is  in  good  conscience  liable  to  the  defendam 
Code,  section  2912.  See  a  discussion  of  the  principle  of  n 
coupment  in  7  American  Law  Review,  389.  Recoupment  loofc 
through  the  whole  contract,  treating  it  as  an  entirety,  and  re 
garding  the  things  done  and  stipulated  to  be  done  on  ead 
side  as  the  consideration  of  the  things  done  and  stipulated  t 
be  done  on  the  other;  and  when  a  plaintiff  seeks  redress  fo 
the  breach  of  the  stipulations  in  his  favor,  it  sums  up  th 
grievances  on  each  side,  strikes  a  balance,  and  gives  him 
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judgment  for  only  such  difference  as  may  be  found  in  his  favor: 

30  Gwrgia  Reports,  482;  Ibid.,  413;    45  Ibid.,  474;  48 

Jlnd.,\26.    The  proceeding,  under  the  statute,  for  forclosure 

of  mortgage  by  petition  and  rule  nisi,  is  open  to  all  defenses 

applicable  to  an  ordinary  action  on  the  secured  debt :  27  Gear- 

9^  Reports,  248;  30  Ibid.,  413,  supra. 

Contracts  required  by  section  1950  of  the  Code  to  be  in 
writing,  are  nevertheless  good  by  the  terms  of  «the'next  seo- 
^*ou,  if  there  has  been  performance  on  one  side  accepted  by 
^"e  other,  or  if  there  has  l>een  such  part  i)erformance  as  would 
^^^er  it  a  fraud  in  the  party  refusing  to  comply  if  the  court 
^*d  not  compel  performance.     Tested  by  the  foregoing  legal 
P'^inciples,  there  is  no  doubt  that  the  defense  of  recoupment 
^^n  be  entertained  in  the  present  case,  and  that  it  ought  to 
pi^vail  to  the  extent  of  any  damages  that  would  be  recover- 
^t>Ie  by  the  mortagagor  against  the  mortagees  in  an  original 
^^Hiou  by  the  former  against  the  latter  for  the  breaches  of  con- 
^i^ct  alleged  in  the  plea.     According  to  the  .plea  the  note  and 
•^^ortgage  were  but  parts  of  an  extensive  contract  between  the 
Parties,  embracing  many  particulars.     The  note  and  mortgage 
"Were  created  in  part  execution  of  that  general  contract,  and 
^^presented  certain  of  its  stipulations  only.     Other  stipula- 
tions of  the  same  general  contract  were  obligatory  upon  the 
mortgagees,  some  of  which  were  performed  and  some  violated, 
^nd  from  such  violation  damages  are  allejjjed  to  have  resulted 
U>  the  mortgagor.     The  plea  alleges  performance  on  the  part 
of  the  latter  of  all  stipulations  casting  any  obligation  upon 
Mm,  except  only  that  of  paying  the  mortgage  debt.     The  ob- 
j«5tofthis  suit  is  to  com|)el  him  to  perform  that;  and  he 
**^,  as  a  defense,  his  counter-claim  for  damages. 

2.  The  stipulations  of  the  respective  parties  may  be  con- 
aensed  as  follows:  On  the  part  of  the  mortgagor,  to  erect  a 
Widing  and  allow  the  use  of  two  rooms  therein,  free  of  rent, 
ftr  two  years;  to  withdraw  from  the  lumber  business;  to 
yjeld  the  exclusive  right  to  pass  luml)€r  over  his  wharf  and 
will-shed;  to  divert  the  good-will  of  his  lumber  business  to 
"»e  mortgagees;  to  give  the  note  and  mortgage,  and  to  dis- 
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charge  them  by  payment.  On  the  part  of  the  mortgagees,  U 
make  the  loau  on  the  agreed  security;  to  establish  a  line  o; 
schooners,  advertise  the  same,  and  make  the  mortgagor  soh 
agent  thereof  at  Brunswick,  with  certain  rights  as  to  freights 
commissions,  wharfage  fees  and  storage  fees;  to  ship  over  hii 
wharf  and  mill-shed  so  much  Iuiul)er  the  first  year,  and  8< 
much  each  succeeding  year,  paying  wharfage  thereon  at  ar 
agreed  rate;. to  pay  storage,  at  Savannah  rates,  on  luml)e] 
stored  with  the  mortgagor;  to  keep  the  wharf  and  shed  un- 
obstructed with  lumber,  and  allow  the  mortgagor  the  urn 
thereof  when  no  vessels  of  the  mortgagees  were  in  port;  U 
establish  a  bank  and  make  this  mortgagor  the  business  man- 
ager thereof 

It  does  not  apj)ear  from  the  plea  that  either  the  schoonei 
line  or  the  bank  was  ever  established.  That  being  so,  th< 
damages  from  not  making  the  mortgagor  agent  for  the  on( 
and  manager  of  the  other,  are  too  remote  and  uncertain 
Whether,  if  the  two  institutions  had  gone  into  effect,  and  h< 
had  been  excluded  from  the  agency  and  management,  hii 
damages  resulting  from  such  exclusion  would,  under  the  con- 
tract, have  been  sufficiently  certain  and  proximate,  need  no 
be  discussed.  Neither  is  it  necessary  to  consider,  on  the  facb 
as  they  stand,  what  may  be,  or  may  have  been,  his  right  ir 
respect  to  rescinding  the  contract  for  failure  to  establish  the 
bank  and  the  line  of  schooners :  29  Georgia,  461.  The  othei 
three  stipulations  alleged  to  have  been  broken  by  the  mort- 
gagees, are  within  the  ordinary  rule  of  damages.  If  lumbei 
was  stored,  and  the  storage  was  to  be  paid  for  at  Savannat 
rates,  those  rates  are  doubtless  ascertainable.  If  there  was  s 
failure,  during  the  first  and  second  years,  as  alleged,  to  shij 
the  agreed  quantity  of  lumber  over  the  mortgagor's  wharf,  al 
the  agreed  wharfage  of  twenty-five  cents  per  thousand;  thai 
item  is  susceptible  of  calculation ;  and  if,  by  reason  of  unwar- 
ranted obstruction,  the  mortgagor  was  excluded  from  his  whar 
when  he  was  entitled  to  use  it,  and  when  its  use  would  hav< 
been  of  value  to  him,  his  loss  admits  of  legal  estimation,  mon 
especially  as  the  plea  specifies  the  number  and  character  o: 
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carfroes  which,  being  consigneil  to  him,  he  was  prevented  from 
receiving.  Not  only  are  these  three  iteras  matter  for  recoup- 
ment ander  the  sections  of  tlie  Code  above  cited,  but  under 
other  sections,  (2900,  3261,)  they  are  of*  a  nature  to  be  avail- 
able as  set-off,  prtiper,  if  so  pleaded :  See  Ingi^am  vs,  Jordan, 
decided  at  this  term. 

3.  The  plea,  treated  as  a  plea  of  recoupment,  (which  it 
purports  to  be,)  though  amenable  to  none  of  the  objections 
set  out  in  the  <lemurrer,  is  not  free  from  grave  defects.  It 
presents  bad  matter  blended  with  good;  and  it  is  wanting  in 
dullness  and  precision,  lengthy  as  it  is.  -But  a  part  of  it  is 
good  in  substance;  and  that,  despite  its  vagueness,  should 
protect  it  against  the  force 'of  a  general  demurrer  or  of  a  mo- 
tion to  dismiss,  until  after  warning  has  been  given  to  amend. 
We  hold  that  the  superior  court  may,  and  ought,  on  simple 
motion,  to  exact  the  correction  of  great  looseness  and  uncer- 
tainty  in  pleading,  and  that  refusal  by  counsel  to  make  a  rea- 
sonable and  proper  amendment  in  aid  of  due  certainty,  would 
warrant  the  court  in  striking  a  plea  as  if  standing  on  special 
demurrer:  Code,  section  3459. 

Judgment  reversed. 


^ZABETH  E.  Fahn,  plaintiff  in  error,  vs.  Logan  E.  Bleck- 
ley, defendant  in  error. 

(Blbcklby,  Judge,  being  a  party  thereto,  did  not  preside  in  this  case.) 

i.  Where  a  party  seeks  to  recover  in  ejectment  upon  the  perfect  equity  aris- 
^  out  of  a  bond  for  titles  with  purchase  money  paid,  it  must  be  clearly 
P^ven  that  all  the  purchase  money  has  been  paid  by  the  plaintiff,  and 
^wre  the  element  of  notice  is  involved,  possession  under  the  bond  is  also 
necessary,  unless  the  notice  be  otherwise  clearly  shown. 

2.  Where  A  holds  the  legal  title  and  B's  money  has  paid  the  consideration  of 
"^  deed,  and  C  purchases  from  A  without  notice,  actual  or  constructive, 
®f  B's  equity,  C  will  be  protected.     His  title  is  good  against  B's  equity. 

3*  So,  where  a  father  bids  off  property  at  a  sale  by  an  administrator,  one- 
fottith  of  the  price  to  be  paid  cash,  and  the  balance  iri  equal  installments 
»t  (me  and  two  years,  and  gives  his  individual  notes  therefor  and  takes  a 
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bond  for  titles  in  the  name  of  his  daughter,  but  when  the  last  installmei 
is  paid,  has  the  deed  made  to  himself,  whether  his  or  her  money  bougl 
the  land,  if  it  be  sold  by  the  sheriff  under  a  mechanic's  lien  against  hin 
he  being  in  possession,  the  purchaser  aUsuch  sale,  in  ignorance  of  the  fat 
that  she  had  any  claim,  having- no  notice  thereof,  actual  or  constructiv( 
buys  a  good  title  against  all  equities  of  the  daughter  and  transmits  it  t 
those  who  claim  under  him. 
4.  It  was  competent  to  prove  by  the  administrator  that  at  the  time  of  the  ex< 
cution  of  the  deed,  when  the  father  paid  the  last  installment,  that  he  (tl 
father,)  directed  the  deed  to  be  made  to  him  individually,  even  though  tl 
plaintiff*  was  neither  present  nor  consenting  thereto.  This  saying  const 
tuted  a  part  of  the  res  gestat,     (R.) 

Ejectment.  Bond  for  titles.  Title.  Notice.  Judicial  sah 
Evidence.  Re%  gestce.  Before  Judge  Hopkins.  Fulton  Supc 
rior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

McConnellA  Hey  WARD;  George  N.Lester;  Cani 
LER  &  Thomson,  for  [)laintiff  in  error. 

A.  W.  Hammond  &  Son;  P.  L.  Mynatt,  for  defendant 

Jackson,  Judge. 

This  was  an  action  of  ejectment  brought  in  the  com  mo 
law  form.  Two  demises  were  laid,  one  in  the  name  of  E2 
zard,  administrator  of  Ivey,  and  the  other  in  that  of  E.  I 
Fahn.  The  first  was  not  relied  upon,  and  issue  was  joine 
and  the  case  tried  on  the  second.     The  facts  are  briefly  these 

Ezzard,  as  administrator  of  Ivey,  sold  lots  of  land,  nurn 
bers  twenty-one,  twenty-two,  thirty-three  and  thirty-four,  i 
the  city  of  Atlanta,  for  one-fourth  cash,  and  the  balance  a 
one  and  two  years.  JVazer  bid  off  the  lots,  paid  one-fourt 
cash,  and  gave  his  notes  for  the  balance,  at  one  and  twolyean 
and  directed  Ezzard  to  make  him  bond  for  titles  in  the  nam 
of  his  daughter,  then  a  child  four  or  five  years  old,  now  Mn 
Fahn,  and  the  plaintiff  in  this  action.  As  to  the  point  whetti 
er  the  father's  money  ox  that  of  the  daughter  paid  for  the  lane 
the  evidence  is  conflicting.     It  is  certainly  not  clear  that  he 
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money  paid  the  cash  installment^  for  then  he  had  none  of  hers 
on  hand,  Dor  is  there  any  pasitive  evidence  that  the  money  he 
got  from  ber  half-brother's  ^tate  paid  either  of  the  snhsequent 
installments.  The  price,  all  told,  was  some  $400  00..  Frazer, 
though  not  rich,  was  engaged  in  running  a  bar  part  of  the 
time,  and  keeping  a  public  hbuse  at  the  Stone  Mountain  at 
another,  and  it  is  in  proof  that  I\e  was  in  such  circumstances 
that  he  could  have  commanded  such  a  sum  of  money  as  this. 
His  returns  are  in  evidence,  as  guardian  of  his  child,  the 
plaintiff,  and  this  money  whicii  he  received  from  her  half- 
brother's  estate,  is  all  regularly  charged  against  him,  and  no 
order  obtained  to  invest  it  in  land,  nor  any  mention  made 
oF  its  being  so  invested.  When  he  paid  the  last  install- 
nient  he  directed  Ezzard  to  make  the  deed  to  himself,  and 
took  up  the  bond  to  the  child.  He  returned  the  land  as  his, 
and  paid  tax  thereon ;  the  money  he  returned  as  the  child's, 
and  paid  taxes  thereon  for  her.  He  went  into  possession  of 
the  land  J  was  married  the  second  time;  lived  there  with  the 
8«ond  wife  ami  family,  and  the  record  does  not  show  that 
the  daughter  by  the  first  marriage  lived  with  him.  Ashe 
^as  her  father  and  guardian,  the  probabilities  are  that  she 
^id;  but  if  so  simply  as  his  child  and  ward,  and  in  no  sense  in 
P>sst?8sion  of  the  land  in  her  own  right  adversely  to  him. 
I'he  question  in  limine^  at  the  threshold  of  this  case,  is,  can 
feherttover  in  ejectment  upon  such  a  title  as  this? 

1)2,  This  court  has  carried  the  doctrine  of  the  recovery  in 
ejectment  upon  an  equitable  title,  fully  as  far  as  it  means  to 
go-  It  has  rulcil  that  a  bond  for  titles,,  with  the  purchase 
lioney  fully  paid  and  possession  in  the  purchaser,  constitutes 
ai>erfect  equity  on  which  there  can  be  a  recovery  in  ejectment. 
It  has  gone  also  to  the  extent  of  holding  that  a  bond  for  titles 
with  purchase  money  all  paid,  may  constitute  such  equity 
without  possession  in  the  vendee.  We-  will  adhere  to  the 
former  proposition  that  there  may  be  a  recovery  where  such 
hond  is  sup|)orted  by  full  payment  and  possession  in  all  cases, 
and  in  cases  where  the  element  of  notice  is  not  involved,  we 
Will  hold  full  payment  of  the  purchase  money  with  the  bond 
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sufficient.  lu  the  case  at  bar,  there  is  no  proof  of  )X)69e8sioii 
in  the  plaintiff ;  no  proof  tliat  she  ever  set  foot  on  the  lot  as 
hers,  or  that  her  father  held  it  as  guardian  for  her.  On  the 
contrary,  he  took  the  deed  to  liiinself  and  exercise<l  ail  man- 
ner of  acts  of  ownership  over  it;  offVring  it  as  swiurity  to 
borrow  money,  paying  taxes  ilpon  it,  fencing  it  in,  building 
upon  it,  suffering  a  judgment  to  go  against  him  on  a  cari^en- 
ter's  lien  upon  it,  and  having  it  sold  at  sheriff*'s  sale  without 
a  whisper  that  it  belonged  to  his  child.  If  he  held  tlie  pos- 
session for  her,  is  it  credible  that  he  would  have  so  acted? 
We  think  not  Nor  is  there  any  positive  pr(K)f  that  her  money 
paid  for  it,  certainly  none  that  hers  was  the  entire  considera- 
tion that  her  father  paid.  We  think  tiiat  where  laud  haa 
passed  from  purchaser  to  purchaser  for  twenty  years  or  more, 
and  the  title  and  i)ossession  is  sought  to  be  disturbed  at 
law  by  the  legal  remedy  of  ejectment,  upon  a  title  of  this 
sort,  the  evidence  should  be  strong  and  overwhelming  thai 
the  whole  money  has  l)een  paid  by  the  plaintiff  for  the  pur- 
chase and  that  possession  has  accompanied  it.  We,  therefore, 
hold,  under  the  facts,  that  the  plaintiff  was  not  entitled  to  re- 
cover upon  the  case  made  by  herself.  See  Miller  V8,  Swift,  39 
Georgia  Repoiis,  91  ;  29  Ibid.,  485. 

3.  The  defendant's  title  rests  upon  a  dee<l  made  by  Ezzard, 
administrator,  to  Frazer — possession  in  Frazer — a  judgment 
lien  against  him  for  work  actually  done  upon  the  premises 
enclosed  by  him;  a  sale  by  the  sheriff;  and  the  transmis- 
sion of  the  possession  with  every  thing  sufficiently  regular, 
at  least,  for  color  of  title.  It  is  true  that  the  judgment  is 
sought  to  be  attacked  ;  it  may  be  irregular,  but  it  is  not  void, 
and  the  deed  of  the  sheriff^  under  it  tninsmitted  whatever  title 
Frazer  had.  His  was  the  legal  title,  and  that  is  now  in  the  de- 
fendant. There  may  be  equities  as  between  father  and  daughter 
arising  out  of  these  traUvSactions.  It  is  possible  tiiat  some  of  her 
money  may  have  gone  into  this  land,  but  there  is  no  shadow 
of  proof  that  defendant,  or  any  one  under  whom  he  claims  since 
the  sale  by  the  sheriff,  ever  had  the  slightest  notice  of  the 
fact,  indeed,  of  her  claim  at  all,  and  a  purchaser  for  value 


ATLANTA,  JULY  TERM,  1876.  85 

Wright  w.  Zitrouer. 

of  the  legal  title  without  notice  of  such  equity  in  her,  will  be 
prot€cted.  See  61  Georgia  Reports^  16,  and  many  cases  be- 
fore. In  the  view  we  have  taken  of  this  case,  it  is  scarcely 
necessary  to  consider  the  minor  points  ruled  by  the  court  on 
the  admissibility  or  rejection  of  evidence. 

4.  We  think,  however,  the  sayings  of  Frazer  complained 
of  Id  the  third  ground  of  the  motion  for  a  new  triul,  clearly 
admissible  as  part  of  the  transaction.  The  purchase  began 
witli  the  bid  and  ended  with  the  deed,  and  the  sayings  of  the 
parties  to  the  deed  wlien  it  was  made  are  res  gestce.  The  con- 
duct and  sayings  of  the  parties  at  the  sheriff's  sale  were  also 
.admissible  for  the  same  reason.  So,  also,  the  various  rulings 
of  the  court  on  the  adminsibility  and  rejection  of  evidence, 
and  tlie  charges  and  refusals  to  charge,  appear  to  us  correct  in 
the  main,  and  if  there  be  error  in  any  of  them  such  error 
does  not  affect  the  merits  of  the  case,  in  the  light  in  which  we 
view  the  law.  So  we  affirm  the  judgment  of  the  court  in 
refusing  to  grant  a  new  trial  in  the  case. 

Judgment  affirmed. 


"^LiAM  A.  Wright,  administrator,  plaintiff  in  error,  vs. 
Richard  A.  Zitrouer,  administrator,  defendant  in  error. 

order  that  the  want  of  representation  of  the  creditor's  estate  may  prevent 
*^  bar  prescribed  by  the  act  of  1869  from  attaching,  it  must  at  least  ap- 
P*^  that  suit  was  brought  within  nine  months  and  fifteen  days  after  the 
"^^  years'  indulgence,  which  the  Code  grants  to  unrepresented  estates,  ex- 
pired. 

Statute  of  limitations.    Before  Judge  Tompkins.     Effing- 
ham Superior  Court.     April  Term,  1576. 

sported  in  the  opinions. 

Meldrim  &  Adams,  by  Howell  &  Denmark,  for  plain- 
tiff iu  error. 

Rupus  E.  Lester,  for  defendant. 
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War.ver,  Chief  .lustice. 

This  was  a  petition  to  foreclose  a  mortgage  on  certain  des- 
scribed  lands  in  the  county  of  Effingham.  The  defendant 
pleaded  the  statute  of  limitations  of  1869  in  bar  thereof. 
The  court  overruled  the  plea  of  the  statute,  and  the  defend- 
ant excepted.  It  appears  from  the  bill  of  exceptions  that  the 
defendant's  intestate  executed  the  mortgage  in  1855,  to  se- 
cure the  payment  of  a  promissory  note,  due  in  1860;  that  in 
1861  Mrs.  Weitman,  the  mortgagee,  died,  that  the  two  quali- 
fied executors  on  her  estjite  died  in  1867,  and  from  that  time 
until  1874  the  estate  of  Mrs  Weitman  remained  unrepresen- 
ted, when  the  present  plain  (iff  became  her  administrator,  and 
file<l  his  |)etition  to  foreclose  the  mortgage.  By  the  strict  let- 
ter of  the  act  <Jf  1869  the  plaintiff's  right  of  action  was 
barred,  but  it  is  insisted  that  the  court  should  give  to  that  act 
an  equitable  construction,  in  view  of  the  provisions  of  the 
Code  in  relation  to  the  statute  of  limitations  applicable  to  un- 
represented estates.  By  the  2928th  section  of  the  Code,  the 
time  occurring  between  the  death  of  a  person  and  repn»senta- 
tion  on  his  estate,  or  between  the  terminati(m  of  one  admin- 
istration and  the  commencement  of  another,  shall  not  be 
counted  against  his  estate,  provided  such  time  does  not  ex- 
ceed five  years,  but  at  the  expiration  of  that  time  the  limita- 
tion shall  commence,  etc.  In  this  case  the  statute  commenced 
to  run  against  the  plaintiff  on  the  21st  of  July,  1868,  when 
civil  government  was  restore<l  in  this  state,  and  more  than 
six  years  had  expired  from  that  date  to  1874,  when  the  plain- 
tiff took  out  letters  of  administration,  the  estate  being  unrep- 
resented from  1867  up  to  that  time.  In  view  of  the  facts  of 
this  case,  and  of  the  provisions  of  the  act  of  1869,  the  most 
equitable  construction  which  we  are  authorized  to  give  to  it, 
is  to  hold  that  the  plaintiff  had  nine  months  and  fifteen  days 
after  the  passage  of  the  act  of  1869  within  which  time  to  have 
taken  out  administration,  and  to  have  commenced  his  action 
against  the  defendant,  and  not  having  done  so  within  that 
time,  his  right  of  action  was  barred. 

Let  the  judgment  of  the  court  below  be  revers^. 
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Bleckley  and  Jackson,  Judges,  concurring. 

As  the  mortgagee  was  dead,  and  her  estate  unrepresented,  at 
thepa&««ige  of  the  limitation  act  of  1869,  there  may  be  good 
reason  for  not  applying  the  very  letter  of  that  act  to  the  case. 
Bnt  leaving  the  letter,  and  following  the  spirit  and  equity  of 
the  act,  the  proceeding  is  still  effectually  barred.  The  Code 
itself  does  not  indulge  an  unrepresented  estate  longer  than 
five  years:  See  section  2928.  As  all  suspensions  of  the  lim- 
itation laws  ceasnl  on  the  21st  of  July,  1868,  this  five  yeai*s 
indulgence  terminated  on  the  21st  of  July,  1873.  Now,  let 
tlie|)erio(l  of  time  allowed  by  the  act  of  1869,  to-wit:  nine 
months  and  fifteen  days,  be  added,  and  the  suit  should  have 
keen  brought,  at  farthest,  by  the  6th  of  May^  1874;  whereas, 
it  was  not  brought  until  November,  1874.  The  proposition 
that  nilfs  the  case,  as  we  think,  is  this :  In  order  that  the 
want  of  representation  of  the  creditor's  estate  may  prevent 
the  bar  prescribed  by  the  act  of  1869  from  attaching,  it  must 
at  least  appear  that  suit  was  brought  within  nine  months  and 
fifteen  days  after  the  five  years'  indulgence  expire<l  which  the 
Code  grants  to  unrepresented  estates:  See  50  Georgia,  382; 
Taylor  V8,  Jacoway^  54  Ibid.^  500;  Simmons  V8.  Moseley, 
Jnly  term,  1875. 


'^'  ".  Wheelbr,  sheriff,  plaintiff  in  error,  vs.  Benjamin 
Redding,  defendant  in  error. 

•  '"C  sheriff  has  no  right  to  suspend  the  sale  of  property  under  final  process 
°*^^e  the  defendant's  attorney,  on  the  day  of  sale,  produces  the  defend- 
*°^5  petition  in  bankruptcy,  (with  adjudication  thereon)  in  which  the 
P">pcrty  levied  upon  is  claimed  as  exempt  by  virtue  of  the  bankrupt  law, 
and  because  he  is  advised  that  he  cannot,  therefore,  proceed  to  sell.  Such 
*cts,  in  answer  to  a  rule  nisi  for  not  collecting  the  money  on  the  yf .  /t/., 
^"  not  protect  the  sheriff  against  attachment. 

2    Wli*»     \. 

acre  the  sheriff  has  levied  2.fi,fa,  upon  land  for  a  debt  existing  prior  to 
^  constitution  of  i868,  Tt  is  not  sufficient  for  him  to  show,  in  answer  to  a 
^  for  the  money,  that  he  did  not  sell  because  the  property  had  been  set 
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apart  to  the  defendant  as  a  homestead  by  the  ordinary.  His  answer,  s 
least,  should  show,  affirmatively,  that  the  homestead  was  not  greater  i 
quantity  or  value  than  the  exemption  allowed  by  law  prior  to  the  adopdc 
of  that  constitution. 

SheriflT.  Levy  and  sale.  Bankrupt.'  Homestead.  Befoi 
Judge  Ci^ARK.  Sumter  Superior  Court.  January  Terr 
1875. 

Redding  obtained  a  rule  against  Wheeler,  sheriff,  requirin 
him  to  show  cause  why  he  should  not  pay  to  the  plainti 
$250  00  princi|)al,  with  interest  from  Septemlier  7th,  1861 
and  costs,  due  on  an  execution  against  A.  B.  Raiford,  place 
'in  his  hands  for  collection. 

The  sheriff  answered  that  he  had  levied  the  execution  upo 
a  sufficient  amount  of  property  to  make  the  money  due  then 
on,  and  was  about  to  sell  the  same,  when  W.  A.  Hawkins,  tli 
attorney  for  the  defendant,  exhibited  to  him  Raiford's  petitio 
in  bankruptcy,  and  adjudication,  in  the  former  of  which  said  d( 
fendant  claimed  the  property  levied  on  as  a  part  of  his  exemp 
tion;  that  he  Wiis  then  advised  that  he  could  not  proceed  wit 
tliQ  sale;  that  the  land  levied  on  had  been  before  set  apart  t 
the  defendant  as  a  homestead  by  the  ordinary;  that  the  whol 
matter  was  surrounded  with  difficulties  which  rendered  i 
improper  for  him  to  sell  until  the  questions  made  had  bee 
passed  upon  by  the  court  to  which  he  returned  the  proceed 
ings;  that  he  meant  no  contempt,  and  acted  in  the  most  \m 
feet  good  faith. 

UiK)n  demurrer  the  answer  was  stricken  and  a  rule  abso 
lute  ordered  to  issue.     To  this  decision  respondent  excepted 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

W.  B.  GuERRY,  for  defendant 

Bleckley,  Judge. 

The  sheriff,  on  being  ruled,  answered  with  two  excuses 
First,  he  said  that  on  the  day  of  sale  tlte  defendant's  attorne; 
produced  the  defendant's  petition  in  bankrupcy,  (with  adjudi 
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cation  thereon)  in  which  the  land  levied  up6n  was  claimed  as 
exempt  under  the  bankrupt  law,  and  that  he  was  advised 
that  he  could  not,  therefore,  proceed  to  sell ;  secondly,  he  said 
that  the  land  had  previously  been  set  apart  as  a  homestead  by 
the  ordinary,  under  the  constitution  of  1868. 

1.  This  was  final  process,  and  the  bankruptcy  of  the  de- 
fendant naade  no  diflFerence,  unless  the  sheriff  had  been  stop- 
ped by  affidavit  of  illegality,  claim  or  injunction  :  40  Georgia, 
267. 

2.  The  debt,  as  we  understand  the  record,  appeared  on  the 
ftce  of  the  execution  to  have  been  older  than  the  constitution 
of  1868.  Therefore,  the  sheriff's  return,  in  order  to  protect 
him  on  the  ground  that  the  land  had  been  set  apart  as  a 
homestead  by  the  ordinary,  under  the  constitution,  ought,  at 
least,  to  have  shown  affirmatively  that  the  quantity,  if  the 
land  was  in  the  country,  or  the  value,  if  it  was  in  town,  did 
not  exceed  the  exemption  allowed  by  law  prior  to  the  adop- 
tion of  the  constitution.  -The  sheriff  admits  by  his  return 
that  he  had  property  levied  upon  sufficient  to  satisfy  the  exe- 
cution.   He  has  shown  no  legal  reason  why  he  did  not  sell  it. 

1^  the  judgment  be  affirmed. 


Thomas  D.  Speer,  plaintiff  in  error,  vs.  Rebecx:!A  L.  Tins- 
ley  et  aLj  defendants  in  error. 

'•  A  pica  by  a  guardian  cited  before  the  court  of  ordinary  to  settle  with  his 
'^ards,  that  be  had  taken  the  note  of  the  executor  of  their  father's  will  in 
dement  with  such  executor ;  that  such  executor  was  solvent  at  the  time  ; 
^  some  time  thereafter  he  ascertained  that  the  executor  was  in  debt,  and 
^^  *  year  or  two  took  a  mortgage  upon  slaves  to  secure  the  note ;  that  after - 
^^^  the  executor  absconded,  and  all  his  property  was  attached,  and  that 
«i  the  guardian,  bought  the  mortgaged  slaves,  who  were  afterwards  cman- 
^ed  by  the  war  and  were  a  loss  to  him,  connected  with  the  allegation 
"1  the  plea  that  he  had  charged  himself,  as  guardian,  with  so  much  money 
Qoetoeach  ward,  and  not  alleging  in  said  plea  that  the  note  he  took  was 
P^Ie  to  him  as  guardian,  or  the  mortgage  made  to  him  as  such,  and 
tUeging  as  an  excuse  for  not  making  the  balance  of  the  money  due  to  his 
Vol.  lv.  7. 
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wards  out  of  said  executor,  that  he  hoped  to  have  made  it  by  a  trade  wi 
the  executor,  is  bad,  and  on  demurrer,  was  properly  stricken  by  the  ecu 

2.  In  such  trial,  on  appeal  to  the  superior  court,  it  is  not  error  to  allow  t 
wards  to  show  additional  indebtedness  of  their  guardian  to  them,  by  sho 
ing  that  they  are  heirs  to  their  deceased  brother,  who  was  also  a  ward, 
the  same  guardian,  and  whose  funds  were  in  his  hands ;  and  his  return, 
the  ordinary  of  the  estate  of  such  deceased  ward  is  proper  evidence  agaL 
the  guardian. 

3.  Where  the  court,  on  demurrer  thereto,  has  stricken  defendant's  plea,  L 
not  error  to  rule  out  testimony  offered  to  prove  the  facts  set  out  in  the  pi 
in  substance  the  same,  though  slightly  different,  to  avoid  the  force  of 
blow  which  struck  the  plea. 

4.  On  a  settlement  between  guardian  and  wards,  the  guardian  may  show  • ' 
reasonable  disbursements  and  expenses  suitable  to  the  circumstances  of 
wards,*'  and  if  in  the  series  of  years  in  which  he  has  managed  his  wa_ 
estate,  he  has  not  expended  the  corpus^  he  cannot  be  held  responsible 
the  profits  or  interest  of  the  estate,  though  he  may  have  spent  for  his  ws 
more  than  the  profits  and  interest  of  a  given  year  that  year,  or  less  ano-t 
year ;  provided,  during  the  whole  period  of  his  guardianship,  he  ha» 
expended  more  than  the  entire  interest,  and  has  disbursed  it  reasonably  ; 
suitably  to  the  circumstances  of  his  wards,  and  legally  in  other  respects 

Guardian  and  ward.  Pleadings.  Evidence.  Interest.  B 
fore  Judge  Clark.  Sumter  Superior  Court.  April  Tera 
1875. 

Reported  in  the  opinion. 

S.  C.  Elam;  McCay  &  Trippe,  for  plaintiff  in  error. 

N.  A.  Smith;  Hawkins  &  Hawkins,  for  defendants. 

Jackson,  Judge. 

Thomas  D.  Speer  was  cited  to  appear  before  the  ordinar 
by  virtue  of  our  Code,  to  settle  with  his  wards,  Rebecca  I 
Tinsley  and  Mrs.  Duraut,  formerly  Miss  H.  V.  Tinsley.  Tl 
ordinary  found  a  certain  sum  due  by  the  guardian  to  each  < 
tlie  wards,  and  Speer  appealed  to  (he  superior  courL  Tl 
jury  having  been  charged  with  'the  law  by  the  court,  fouD 
a  verdict  for  Rebecca  L.  Tinsley  for  the  sum  of  $861  38  prii 
cipal,  and  $779  68  interest,  and  for  Mrs.  H.  V.  Duranttl 
sum  of  $868  31  principal,  and  $1,086  54  interest    A  raotio 
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^as  made  for  a  new  trial  on  several  grounds ;  the  court  over- 
'^led  it  on  all,  and  that  judgment,  on  each  ground,  is  assigned 
fi>r  error. 

1.  The  first  ground  is,  that  the  court  erred  in  sustaining 
tlie  demurrer  to  defendant's  plea  and  striking  the  same.    The 
plea,  as  set  out  in  the  record,  is  to  the  effect  that  the  father  of 
these  wards  left  a  considerable  estate  in  the  hands  of  one 
Thompson,  who  administered  it;  that  defendant  qualified  as 
the  guardian  of  these  complainants,  and  took  Thompson's  note 
for  $2,000  00,  in  part  payment  of  what  was  owing  to  his 
"Wards,  Thompson,  at  the  time,  being  solvent,  and  that  he 
hoped  to  realize  the  balance  due  his  wards  in  a  trade  he  ex- 
pected to  make  for  a  negro  with  Thompson;  that  confiding  in 
Thompson's  character  and  credit,  he  charged  himself  with  the 
sum  of  $863  59,  due  to  each  of  his  wards,  to-wit:  the  two 
complainants  and  one  T.  H.  L.  Tinsley,  their  brother;  but 
that  Thompson  afterwards  being  involved  in  debt,  he  took  a 
niortgage  on  two  of  his  slaves  after  some  years'  effort  and  de- 
lay; that  Thomjwon  afterwards  absconded,  and  bis  property 
was  attached,  and  defendant  bongiit  the  two  slaves  mort- 
K^ed.     It  is  not  stated  in  the  plea  that  the  note  was  taken 
by  defendant  as  guardian,  nor  that  he  took  the  mortgage 
as  such.     Indeed,  he  had   no  right  to  have  done  so,  and 
«ich  action  would   have  charged    him   individually.      The 
plea  is  to  be  taken  most  strongly  against  him,  and  stripped 
of  the  argumentative  part  of  it,  it  amounts  to  the  forego- 
ing statement     The  result  is  that  he  charged  himself  as 
indebted  to  his  wards  in  the  sum  aforesaid,  which,  by  his 
own  faith  rn  the  character  and  credit  of  Thompson,  he  never 
ttalixed  out  of  him;  and  having  cretlitetl  him,  too,  so  far 
M  We  see  from  the  plea,  individually,  on   individual  con- 
^'^ste,  and  not  as  guardian.     We  think  that  the  court  was 
clearly  right  in  sustiining  the  demurrer  and  striking  the  plea. 
"6 see,  from  a  note  of  the  judge,  that  the  plea  was  amended 
to  the  effect  that  he  had  made  expenditures  for  his  wards,  and 
that  he  was  alloweil  to  make  proof  thereof. 
^  Again,  it  is  complained  tliat  the  court  erred  in  admitting 
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the  exemplification  of  tlie  record  of  the  court  of  ordinary 
relation  to  the  estate  of  T.  H.  L.  Tinsley.  Defendant  \ 
his  guardian,  and  the  two  complainants  were  two  of  his  hei 
and  we  think  it  was  competent  to  show,  in  this  settlem 
before  the  ordinary,  and  appeal  therefrom,  defendant's 
debtedness  to  complainants  in  this  behalf.  It  was  all  in  < 
fendant's  hands;  equity  abhors  circuity  and  multiplicity 
suits;  and  this  proceeding  for  a  settlement  before  the  ordinj 
is  in  the  stead  and  nature  of  a  bill  in  equity;  the  compla 
ants  were  heirs  of  their  deceased  brother,  and  entitled  to 
cover  their  share  from  their  guardian,  especially  as  he  v 
bound  to  collect  it,  and  had  nothing  to  do  but  to  collecl 
from  himself.     It  was  in  his  own  hands. 

3.  Again,  it  is  urged  that  the  court  erred  in  not  allow! 
the  defendant  to  prove  that  no  funds  ever  came  into  his  hai 
belonging  to  these  wards  ;  and  if  any,  how  much,  in  w 
and  where.  We  suppose  that  this  means  that  the  court 
fused  to  allow  the  defendant  to  set  up  by  proof  the  plea  wh 
had  been  overruled  on  demurrer,  and  to  show  that,  thougl* 
had  charged  himself  with  the  funds  of  his  wards,  and  1 
given  indulgence  to  Thompson,  and  taken  mortgages  fa 
him  on  time,  and  traded  with  him  individually,  until, 
emancipation  of  the  slaves,  and  otherwise,  Thompson  beca: 
insolvent,  he  ought  to  be  allowed  to  contradict  his  retii. 
and  make  his  wards  pocket  the  loss  sustained  by  his  c 
credit  of  Thompson,  his  neglect  to  sue  him,  and  his  gen< 
ladies.     We  think  the  court  right  in  rejecting  the  evidence 

4.  The  remaining  error  assigned  is,  that  the  court  erred 
charging,  substantially,  that  the  guardian  was  bound  to  cc 
fine  the  annual  expenses  of  his  ward  to  the  interest  of  th 
particular  year,  and  not  to  allow  the  interest  of  the  year  b 
fore,  if  any  had  accumulated,  to  go  to  the  support  or  ediK? 
tion  of  the  ward  without  leave  of  the  ordinary.  In  oth^ 
words,  that  if  interest  any  given  year  was  in  excess  of  the  ai 
tual  exi>enditure  for  the  ward  that  year,  it  became  principi 
or  part  of  the  corpus  of  the  estate,  and  could  not  be  dra\T 
upon  any  subsequent  year  when  the  ward's  expenses  becan 
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«eavier,  witlioat  leave  of  the  ordinary.     It  seems  to  us  that 
^*Je  object  of  the  statute  is  to  preserve  the  corpus  of  the  estate 
^f  thewanl  received  by  the  guardian.    That  coiyxis  is  sacred, 
^'^d  must  not  be  touched  without  leave  of  the  ordinary.     If 
the  guardian   does   use   it,   he   does   so   at    his   peril,   and 
^vill  be  held    responsible   therefor.      Buj:   if  he  can   show 
that  the  corpus  is  intact,  and  that  he  has  only  allowed  his 
^^^ard  to  expend  the  interest  of  the  estate  for  the  time  he 
has  managed  the  trust  estate,  though  not  spending  all  some 
y^rs,  and   going  over   the   income   other  years,  we   think 
^^  should   not   be   held   accountable  therefor,  provided   he 
^hows  that  the  expenditure  of  such  interest   for  the  series 
^f  years  was  only  ''reasonable  disbursements  and  expenses  suit- 
^hle  to  the  circumstances  of  the  orphan  committed  to  his 
^^re."    In  the  earlier  infancy  of  the  child,  the  expenses  would 
^  quite  small ;  when  old  enough  to  go  to  school,  larger ; 
^^hen  a  young  lady,  much  larger ;  and  if  the  interest  or  profits 
'^^t  ex|)euded  when  she  was  a  little  girl,  added  to  the  annual 
profits  when  she  became  a  young  lady,  was  but  a  reasonable 
^^penditure  suited  to  her  circumstances,  we  do  not  think  the 
SUardian  would  act  illegally"  in  permitting  it  to  be  spent.  One 
year  there  might  be  sickness,  or  other  providential  circum- 
stances, increasing  the  ordinary  expenses  of  the  ward,  and  if 
profits  or  interest  have  accumulated,  the  guardian,  it  seems  to 
^Ji,  might  well  use  such  accumulation,  and  need  not  put  the 
^tate  to  the  expense  of  getting  an  order  from  the  court  of  or- 
^linary  therefor.     Such  is,  to  our  minds,  the  reason  and  spirit 
^f  the  sections  of  the  Code,  construing  them  together,  bearing 
^pon  this  subject;  and  we  think  the  court  erred  in  construing 
them  differently,  though  he  may  have  used  a  part  of  the  lan- 
guage of  the  Code.     The  sense  and  meaning  of  it  should  have 
Wn  given  to  the  jury :     Code,  sections  1824,  1825. 

Understanding  from  the  record  and  the  argument  of  coun- 
sel that  the  jury  acted  upon  this  construction  of  the  law  by  the 
^urt,  and  that  it  will  make  a  considerable  difference  in  the 
^^rdict,  we  overrule  the  judgment  refusing  the  new  trial,  and 
8eml  the  case  back,  holding  and  ruling  that  if  this  guardian 
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has  accounted  for  any  of  the  interest  in  excess  of  expenditur:^ 
by  liis  ward  for  a  given  year  by  showing  that  it  was  expendi 
by  the  ward  in  subsequent  years,  he  should  not  be  chargeal 
with  with  such  excess  of  interest;  and  if,  in  a  given  year, 
expended  more  than  the  profits  of  that  year,  but  during  tl 
entire  time  of  the  infancy  of  tlie  ward  and  his  guardiansh: 
the  eorpiL8  was  not  entrenched  upon  but  only  the  interest 
profits  was   expended,  he  is  not  chargeable  with  such  intei 
or  profits;  provided,  always,  that  he  show  to  the  satisfacti 
of  the  jury  that  such  interest  or  profits  was  expended  reas(B 
ably  and  suitably  to  the  circumstances  of  the  ward,  and  la» 
fully  in  other  respects. 
•  Judgment  reversed. 


Henry  Ware,  plaintiff  in  error,  vs.  Frederick  SiMMOi:=5fs 
defendant  in  error. 

1.  WTiere  a  verbal  contract  was  entered  Into  between  W.  and  H.,  by  wt"^  ici 
the  former  agreed  to  furnish  the  latter  supplies  with  which  to  make  a  «:^  ^crop, 
and  H.  agreed  to  deliver  to  said  W.  the  crop  out  of  which  he  was  to  w^^  ^^' 
burse  himself  for  the  supplies  furnished,  turning  over  the  surplus  to  K  -  »  "*^ 
lien  upon  said  crop  was  created  in  favor  of  W. ;  and  where  H  -  "Miid 
delivered  a  portion  of  the  crop  toS.  under  a  contract  with  him  for  his  lfi»-^ 
in  making  the  same,  and  W.  deprived  him  thereof,  claiming  it  und^«~  ^ 
contract  with  H.,  an  action  of  trover  was  properly  maintained  therefor- 

2.  The  plaintiff,  in  an  action  of  trover,  is  not  entitled  to  recover  the  hig'^^^^ 
proven  value  of  the  cotton  sued  for  with  interest  thereon. 

Trover.    Contracts.    Lien.    Interest.    Before  Judge  Ja^^® 
Johnson.  Muscogee  Superior  Court.  November  Terra,  1 8 '^^* 

Reported  in  the  decision. 

J.  M.  Russell,  for  plaintiff  in  error. 

J.  M.  McNeil;  B.  A.  Thornton,  for  defendant 


ATLANTA,  JULY  TERM,  1875.  96 

Ware  vs.  Simmons. 

Warner,  Chief  Justice. 

This  was  au  action  of  trover  brought  by  the  plaintiff  against 
^c  defendant  to  recover  the  possession  of  one  bale  of  cotton 
Weighing  four  hundred  and  fifty  pounds,  of  the  alleged  value 
of  ^  00.     On  the  trial  of  the  case  on  an  appeal  from  a  jus- 
tice's court,  in  the  superior  court,  the  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiff  for  the  sum  of 
996  00.    The  defendant  made  a  motion  for  a  new  trial  on 
^e  grounds  stated  therein,  which  was  overruled  by  the  court, 
And  the  defendant  exa^pted.     It  appears  from  the  evidence  in 
the  record  that  the  defendant  was  the  owner  of  a  certain  des- 
cribed plantation  and  the  stock  thereon,  that  he  rented  tlie 
same  for  the  year  1870  to  one  Harrison,  by  a  verbal  contract, 
the  terms  of  which  were  that  Harrison  was  to  cultivate  the 
place,  and  furnish  the  labor,  and  give  defendant  one-half  of 
the  crop  for  the  use  of  the  land  and  mules;  defendant  was  to 
fiirnish  supplies  to  him,  and  the  other  half  of  the  crop  was 
to  be  turned  over  by  Harrison  to  defendant,  to  be  sold  by  him 
^>r  the  payment  of  the  supplies,  and  what  remained  after 
paying  for  all  supplies,  was  to  be  paid  over  to  Harrison.    The 
plaintiff  was  a  laborer  employed  by  Harrison  to  cultivate  the 
defendant's  land,  and  he  was  to  give  him  one-third  of  all  he 
^ade,  and  the  bale  of  cotton  in  controversy  is  a  part  of  the 
^^^p  which  the  plaintiff  made  on  the  place  under  his  contract 
^ilh  Harrison,  and  which  had  been  delivered  to  the  plaintiff 
oy  Long,  the  agent  of  Harrison,  and  was  in  his  possession 
^hen  thexlefendant  took  it  from  him  against  his  consent,  and 
^Id  it  in  Columbus.     The  i)laintiff  asked  the  defendant  for 
^'»€  cotton,  and  he  refused  to  give  it  up.     The  plaintiff  proved 
^he  weight  anil  value  of  the  cotton.     The  defendant  proved 
^hat  what  Harrison  turned  over  to  him  in  payment  for  sup- 
plies lacked  about  $1,000  00  of  paying  for  the  supplies  fur- 
'^'sheil.     It  also  appears  from  the  evitlence  that  the  plaintiff 
■^Oew  what  were  the  terms  of  the  contract  between  defendant 
^^id  Harrison,  and   that  plaintiff  was  indebted  to  Harrison 
vl20  00  for  supplies  furnished  by  the  latter  to  him.     The  de- 
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fendant  claims  the  cotton  under  his  contract  with  Harris 
in  payment  of  what  he  owes  him  for  the  supplies  furnish 
him,  under  that  contract.  The  grounds  of  the  motion  for 
new  trial  were  as  follows: 

1st.  Because  the  court  erred  in  charging  the  jury :  " 
Harrison  rented  the  lands  and  mules  of  the  defendant  foi 
year,  and  if,  under  such  a  contract  of  renting,  said  Harris 
went  into  possession  thereof  and  raised  corn  and  cotton 
said  place,  the  corn  and  cotton  thus  raised  was  the  propei 
of  Harrison,  although  defendant  agreed  to  furnish  Harris 
with  supplies,  and  to  be  paid  therefor  out  of  the  crop.  Fi 
ther,  if  the  plaintiff,  with  a  knowledge  of  such  contract,  a 
tracted  with  Harrison  to  work  on  the  place,  and  to  be  p 
for  his  labor  in  a  certain  portion  of  the  crop,  and  did, 
pursuance  of  such  a  contract,  work  on  the  place  for  Harris< 
and  if  after  so  working,  said  Harrison,  by  himself  or  \ 
agent, divided  said  crop  between  himself  and  said  plaintiff,  a 
by  said  division  set  apart  said  bale  of  cotton  sued  for  as  t 
portion  of  said  plaintiff,  and  said  plaintiff  took  possession 
it,  said  bale  df  cotton  thereby  became  the  property  of  t 
plaintiff,  and  said  defendant  was  not  authorized  to  take  « 
bale  of  cotton  for  a  debt  duo  him  by  Harrison  for  suppl 
furnished,  nor  for  any  balance  that  plaintiff  might  owe 
said  Harrison." 

2d.  Because  the  court  erred  in  this,  to-wit:  After  havi 
charged  the  jury,  at  the  request  of  plaintiff's  counsel,  "fl 
they  might  find  the  highest  proven  value  of  the  cotton  fn 
time  of  conversion  to  commencement  of  the  suit,"  when  1 
jury  returned  their  verdict  "for  §75  00  for  his  principal,  a 
the  sum  of  $21  00  as  interest,"  and  said  verdict  was  read  to  \ 
court,  in  directing  them  to  change  their  verdict  to,  "We,  \ 
jury,  find  for  the  plaintiff  the  sum  of  $96  00  for  his  prin 
pal,"  that  principal  and  interest  might  be  consolidated. 

3d.  Because  the  jury  found  a  verdict  contrary  to  law. 

4th.  Because  the  jury  found  a  verdict  decidedly  against  t 
weight  of  evidence. 

1»  The  contract  between  the  defendant  and  Harrison  bei 


f 
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*  ^'cnJa/one,  the  defendant  had  no  lien  on  Harrison's  part  of 
*Qe  crop  for  supplies  furnished  him,  and  if  Harrison,  by  him- 
®^*f  or  agent,  delivered  the  bale  of  cotton  sued  for,  to  the 
Plaintiff  in  payment  for  his  labor  out  of  his  half  of  the  crop 
^^  pursuance  of  his  contract  with  him,  the  plaintiff  was  enti- 
tled to  the  same  as  against  the  defendant.     If  Harrison  failed 
to  turn  over  to  the  defendant  enougli  of  his  part  of  the  crop 
to  pay  for  the  supplies  furnished  under  his  contract,  that  was 
ifc  matter  between  the  defendant  and  Harrison,  he  had  no  lien 
on  the  bale  of  cotton  which  Harrison,  by  his  agent,  had  deliv- 
ered to  the  plaintiff  in  payment  for  his  labor.     If  the  contract 
l>et\?een  the  defendant  and  Harriscm  had  been  inwriting,  and 
IumJ  created  a  lien  upon  tlie  entire  crop  made  on  the  place  for 
the  rent  thereof  and  supplies  furnished,  then  he  could  have 
foreclosed  his  lieu  in  the  manner  provided  by  the  statute,  and 
have  levied  upon  the  entire  crop.     There  was  no  error  in  the 
charge  of  the  court  in  relation  to  this  branch  of  the  case,  in 
view  of  the  evidence  containe<l  in  the  record. 

2.  The  court  having  charged  the  jury  that  they  might  find 
the  highest  proven  value  of  the  cotton  from  the  time  of  con- 
version to  the  time  of  the  commencement  of  the  suit,  the 
jury  found  a  verdict  for  $75  00  principal  and  the  sum  of  $21 
for  interest.     TJie  court  directed  the  jury  to  consolidate  the 
principal  and  interest,  which  they  did,  and  returned  a  verdict 
for  $96  00.     This  direction  of  the  court  to  consolidate  the  in- 
terest with  the  highest  proven  value  of  the  cotton  as  a  part 
,     of  the  damages  which  the  plaintiff  was  entitled  to  recover 
from  the  defendant  for  the  conversion  of  the  cotton,  was  error  : 
^oirnfH  &  Company  vs,  Thompson,  37  Georgia  Reports ,  335. 
"^e  therefore  reverse  the  judgment,  unless  the  plaintiff  shall 
consent  to  write  off  from  the  verdict  the  sum  of  $21  00,  and 
JD  the  event  of  his  doing  so,  the  judgment  to  stand  affirmed 
for  the  sum  of  $75  00. 
Judgment  reversed  on  terms. 


; 
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Edward  H.  Wilson,  plaintiff  in  error,  t;«.  The  Bank 
Louisiana  d  al,y  defendants  in  error. 

1.  This  court  will  not  interfere  with  the  practice  in  the  Augusta  circu 
trying  the  issue  on  the  traverse  of  the  answer  of  the  garnishee  before 
suit  against  the  principal  debtor  is  tried.  It  is  enough  if  no  judgmer 
entered  against  the  garnishee  until  judgment  is  rendered  against  the  ] 
cipal  debtor. 

2.  Admissions  agreed  upon  by  counsel  as  to  facts  in  the  case,  will  not  b 
lowed  to  be  withdrawn  after  the  position  of  parties  has  been  substant 
changed  by  the  death  of  one  or  more  parties  or  witnesses. 

3.  Counsel  who  agree  upon  such  statement  of  facts  are  not  parties  t< 
record  so  as  to  render  one  of  them  incompetent  as  a  witness  to  testify  a 
the  circumstances  under  which  the  facts  were  agreed  upon  because 
other  counsel  is  dead. 

4.  Government  is  not  subject  to  garnishment. 

5.  Nor  is  an  officer  of  its  revenue  so  subject  when  funds  sought  to  be  rea 
belong  to  government  or  are  claimed  by  it  and  to  which  it  has  the 
session  by  such  officer,  the  said  officer  having  no  connection  therewith 
private  person,  but  having  received  it  in  his  official  capacity  from  his  s 
riors  as  public  money  and  holding  it  as  such  when  served  with  the  ; 
mons,  and  continuing  so  to  hold  it  until  transferring  it  by  order  of  go\ 
ment  to  another  similar  officer. 

6.  It  makes  no  difference  in  applying  this  rule,  that  the  government  wa 
t/e  jure^  but  de  facto  merely,  if  when  the  garnishment  was  issued  and  sei 
and  when  thereafter  the  officer  parted  with  the  fund,  the  state  organiza 
whose  functionaries  issued  and  served  the  garnishment  was  in  all  its  de 
ments,  legislative,  executive  and  judicial,  in  full  accord  and  co-oper 
with  such  de  facto  government,  recognizing  and  obeying  its  constituti« 
supreme  law,  and  aiding  with  armed  force  to  maintain  its  authority. 

7.  The  government  of  the  Confederate  States,  being  recognized,  obeyed 
upheld  by  the  people  and  government  of  Georgia,  was  able  to  prote 
revenue  officers  in  1863  from  process  of  garnishment  issued  from  the  c 
of  Georgia,  Those  courts,  as  then  constituted,  were  protected  by  the 
itary  power  of  the  Confederacy,  and  their  judges  were  sworn  to  supp< 
constitution;  and  whilst  both  courts  and  judges  existed  de  jure,  they 
then  de  facto^  under  a  temporary  political  system  then  dominant,  and 
dominant  government,  its  deposits  and  revenues,  were  beyond  the  rea 
any  process  that  those  state  courts  and  judges  had  power  to  issue  and 
force. 

8.  To  deny  to  the  plaintiff  now  any  fruits  from  a  garnishment  so  isj 
against  a  garnishee  so  situated^-const rained  in  the  line  of  his  duty  a 
officer,  before  the  downfall  of  the  Confederacy,  to  surrender  the  fun 
another  officer — is  not  to  hold  that  title  could  be  divested  by  the  Con 
erate  government  legally  from  the  Bank  of  Louisiana,  but  it  is  to  hold 
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this  plaintiff,  having  voluntarily  come  within  the  Confederate  lines  and 
used  the  process  of  a  state  court  in  co-operation  with  that  government,  ac- 
quired no  right,  by  such  remedy  instituted  at  that  time  in  such  a  court,  to 
the  fund  in  the  hands  of  the  garnishee  as  an  officer  of  the  Confederate  gov- 
.  eminent.  By  using  the  process  of  the  court  so  situated,  he  is  estopped  from 
denying  the  authority  and  dominion  of  the  government,  then  de  facto  dom- 
inant  over  court,  garnishee  and  people. 

•  Practice  in  the  Sn|)erior  Court.  Garnishment.  Admis- 
sions. Witness.  State.  Confederate  States.  Estoppel.  Before 
Wge  Gibson.     Richmond  Superior  Court.    October  Term, 

1874. 

Reported  in  the  opinion. 

^*  W.  Montgomery  ;  C.  N.  West,  for  plaintiff  in  eiTor. 

^.  T.  Gould;  Frank  H.  Miller,  for  defendants. 

Jackson,  Judge. 

This  suit  was  brought  against  the  Bank  of  Louisiana  by 

^fviceof  garnishment  upon  Thomas  S.  Metcalf,  in  the  year 

^°«3.   Metcalf  answered  that  he  owed  the  bank  nothing,  and 

^  no  effects  of  the  bank  in  his  hands  at  the  time  of  the  ser- 

'^Jt'e.    This  answer  was  traversed;  he  died  pending  suit,  and 

"^  eiecutor  was  made  a  party.     The  jury  found,  under  the 

^uarge  of  the  court,  for  Metcalf;  a  motion  for  a  new  trial  was 

^^oe  on  various  grounds  alleged  in  the  record,  overruled  on 

^'^and  the  case  is  before  us  on  assignment  of  error  thereon* 

!•  The  first  ground  is  as  to  matter  of  practice  in  the  Au- 

S^sta  circuit.    There  they  try  the  issue  on  the  garnishment  l)e- 

^^  the  main  suit  is  tried,  to  ascertain  whether  the  court  has 

Jurisdiction  in  a  case  like  this.    No  judgment  against  the  bank 

^uld  stand  unless  the  court  got  jurisdiction  by  the  garnish- 

'^^nt,  and  we  will  not  control  the  court  below  in  following  the 

f^tice  of  the  circuit.     It  seems  reasonable.     As  we  under- 

^^(1  it,  action  is  suspended,  or  the  judgment  against  the 

S^rnishee  remains  passive,  if  obtained,  till  a  verdict  and  judg- 

^eut  are  rendered  against  the  principal ;  if  no  judgment  is 
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had  against  the  garnishee,  the  case  goes  out,  there  beinj 
jurisdidiotf,  in  such  a  case  as  this,  then  in  the  court. 

2.  The  second  assignment  of  error  is  that  the  court  oi 
not  to  have  admitted  the  agreement  of  counsel.  Witnc 
have  died  since  the  agreement  was  made,  and  the  party  d( 
ing  to  do  so  could  not  withdraw  it  under  these  circumstar 
The  decisions  of  this  court  are  in  harmony  with  this  v 
and  it  is  right  in  principle  and  just  to  all:  39  Georgia,  € 
43  Ibid.,  142;  49/6W.,  303. 

3.  The  third  ground  is,  that  Judge  Goui.D  was  permi 
to  testify  as  to  the  circumstances  under  which  the  above  stj 
agreement  was  made  after  the  death  of  Judge  Starnes, 
counsel  for  Wilson.  We  are  not  aware  of  any  rule  of 
which  would  exclude  his  testimony.  He  is  no  party,  an<l 
.no  interest,  and  was  always  a  competent  witness  whether  Ju 
Starnes  were  living  or  dead. 

4.  5.  But  these  are  merely  incidental  and  prelimiti 
]>oints.  Tlie  great  question  in  the  case  is,  whether,  under 
facts,  which  in  the  main  are  undisputed,  Metcalf's  estat 
liable  for  the  debt  Wilson  claims  that  the  Bank  of  Louisi 
owes  him.  Those  facts  are,  that  just  before  the  fall  of  I 
Orleans  into  the  Federal  hands,  under  General  Butler, 
bank  removed  a  large  amount  of  coin  to  Columbus,  Geor 
that  the  Confederate  government,  then  dominant  over  G 
gia,  seized  it  and  appropriated  it  to  its  own  use ;  that  tli 
after  it  Sent  the  coin  to  Augusta,  Georgia,  Columbus  1> 
threatened  by  the  Federal  forces,  and  placed  it  in  the  hi 
of  Metcalf,  drawing  on  it  ad  libitum  and  using  it  as  its  o 
that  subsequently,  Augusta  being  threatened  in  its  tun 
was  transported  by  order  of  the  Confederate  authoritie 
Charlotte,  North  Carolina,  to  another  depository  there, 
then  all  trace  of  it  was  lost.  Was  Metcalf 's  answer  trii 
false?  Did  he  owe  the  bank  anything,  or  have  any  of  t 
effects  in  his  hands,  so  as  to  make  him  liable  to  pay  the  ^ 
the  bank  owed  Wilson,  under  the  law  applicable  to  tl 
facts  ?  ^  No  government  is  liable  to  the  process  of  garni 
ment.     Public  convenience  requires  that  it  should  not  be 
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^uhject  Its  revenues  must  be  collected  free  from  interrup- 
^'«n.  Indeed,  it  cannot  be  sued,  except  at  its  own  will.  But 
*^s  revenues  must,  from  the  very  nature  of  government,  be  in 
^he  liands  of  private  persons.  It  can  act  only  thn)ugh  agents, 
^nd  to  preserve  its  revenue,  the  agents,  who  are  the  custodians 
of  it,  must  also  be  free  from  the  process  of  any  court  touching 
tlie  public  funds.  If  Metcalf,  in  1863,  had  been  the  agent 
of  the  United  States  government,  or  if  process  of  garnish- 
nieiit  were  sued  out  now  against  an  agent  of  that  government, 
it  cannot  be  doubted  but  that  it  would  be  dismissed ;  or  if 
the  process  were  served  upon  such  agent  as  an  individual,  and 
he  answered  that  he  owed  nothing,  and  the  facts  showeil  that 
^'hat  he  owed  or  held  was  government  property  or  money,  or 
chiimed  by  it  as  such,  the  traverse  would  undoubtedly  be 
found  in  his  favor. 

6,  7.  Now,  the  precise  point  made  here,  is  this  :   The  gov- 
ernment of  the  Confederate  States  was  a  usurping  govern- 
ment, therefore  the  rule  does  not  apply.     But  it  must  be 
home  in  mind  that  Georgia  was,  in  1863,  part  and  parcel  of 
that  government ;  she  was  aiding  in  the  usurpation,  if  it  was 
a  usurpation  ;  the  Confederate  authorities  were  then  para- 
mount over  her  as  to  this  revenue  or  coin  ;  that  was  a  gov- 
ernment de  facto,  if  not  dejure,  to  which  all  within  the  limits 
of  Georgia  were  forced  to  submit ;  the  very  court  to  which 
^bls  process  was  returned,  and  from  which  it  issued,  was,  in 
1863,  a  court  subordinate  to  the  Confederate  government;  its 
officers,  from  the  judge  to  the  clerk  an<l  sheriff,  were  required 
to  take  an  oath  to  supjwrt  that  government;  andean  it  be 
^id,  with  any  show  of  reason,  by  one  who  souglit  the  courts 
'^f  Georgia  and  invoked   her  process  in  1863,  to  secure  his 
^At,  that  in  1875  ehe  was  supporting  an  usurpation,  and  that 
*  citizen  of  hers  in  the  employment  of  the  government  she 
^^^  upheld  will  not  now  be  protected  by  her,  if  he  acted 
in  obedience  to   her  behests  and   in   conformity  to  her  ex- 
*^ple,  as  an  officer  and  agent  of  the  Confederate  govern- 
^€nt  in  good  faith ;  and  will  she,  can  she,  unless,  indeed,  the 
^  major  be  applied  to  her  courts  to  coerce  them,  deny  to  her 
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citizen  the  application  of  this  rule  of  universal  law,  th 
he  held  tliese  funds  as  agent  of  the  government  Georgia  re 
nized,  he  cannot,  by  Greorgia  courts,  be  made  liable  {)ersoii 
therefor,  unless,  indeed,  he  acted  fraudulently,  and  there  i 
evidence  of  fraud  in  this  record,  and  used  government 
cloak  for  crime? 

Mr.  Metcalf  must  needs  have  obeyed  the  mandate  of 
Confederacy.     He  could  not  have  invoked  the  courts  of  G 
gia  to  aid  him  in  resisting  the  orders  of  that  government, 
military  power  of  the  Confederacy  was  upon  her,  and  the  ( 
magistrates  of  Georgia  were  all  in  vineulia  by  tlie  bond 
solemn  oath ;  and  if  he  had  appealed  to  either  to  help 
retain  this  fund,  he  would  have  been  derided,  possibly  i 
treated,  ()erhaps  executeil  for  treason,  for  his  pains.     The 
is  the  highest  reason — akin  to  Him  wiio  is  the  author  ol 
real  law,  and  the  fountain  of  all  pure  reason ;  it  is  his 
spring;  and  to  hold  a  man  liable  out  of  his  private  estate 
der  the  facts  admitted  here,  would  be  to  sin  against  the 
against  justice  and  equity,  and  the  pure  fountain  from  w 
tliey  all  flow. 

8.  Nor  does  this  view  conflict,  in  our  judgment,  with 
decisions  of  the  supreme  court  of  the  United  States.  We  i 
to  the  plaintiff  the  fruits  of  a  garnishment,  a  process  w 
grows  from  a  rebellious  soil,  because  he  invoked  the  aid 
court  then  in  rebellion  against  the  United  States  and  s\ 
to  obey  the  mandates  of  a  government  waging  war  upon 
United  States.  It  is  not  necessary  for  us  to  hold  that 
title  to  this  coin  was  diveste<l  from  the  Bank  of  Louis 
lawfully  by  the  Confederate  government.  It  is  enough  to 
that  this  plaintiff  cannot  institute  a  suit  in  a  court  antagc 
tic  to  the  United  States,  before  a  judge  sworn  to  upho' 
government  at  war,  flagrante  belloy  with  the  United  St 
and  thereby  acquire  a  right  to  this  coin,  or  use  this  reme<] 
secure  such  a  right.  When  he  sues  in  a  court  he  must  re 
nize  it  as  legal  at  the  time  he  commences  his  action,  auc 
the  authorities  under  which  the  court  is  held,  and  to  whic 
has  sworn  allegiance,  through  all  its  ofiicers,  as  legal 
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valM  fta  hoc  vice  at  Jeast.     As  to  one  who  seeks  its  foriira, 
the  coartfniist  of  necessity  be  de  jure;  and  it  is  not  for  a 
mppliant  at  its  bar  to  charge  it,  and  the  government  then 
piotecting  it,  with  treason. 
Judgment  afiBrmed. 


Thomas  M.  Merritt,  administrator,  plaintiflF  in  error,  vs. 
The  Cotton  States  Life  Insurance  Company,  defend- 
ant in  error. 

(Blicklkt,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

I.  A  consent  order  was  taken  during  the  term,  authorizing  a  motion  for  a  new 
tnal  and  an  agreement  upon  the  brief  of  evidence  within  ten  days  from  the 
idjournment  of  the  court,  the  motion  to  be  heard  at  chambers,  as  if  in 
^^nns,  within  twenty  days,  either  party  having  the  right  to  except ;  ought 
wch  motion  to  be  dismissed  when  made  in  compliance  with  the  terms  of 
reorder?  Quare,  Two  judges  presiding, and  they  differing  in  opinion, 
the  judgment  of  the  court  below  refusing  to  dismiss  is  affirmed. 

*•  Sait  may  be  brought  against  an  insurance  company  on  any  claim  or  de- 
"^d,  in  any  county  where  said  insurance  company  may  have  an  agency 
^  place  of  doing  business,  which  was  located  at  the  time  the  cause  of  ac- 
tion accrued,  or  the  contract  was  made  out  of  which  said  cause  of  action 
arose. 

3"  >vhere  suit  was  brought  by  an  administrator,  proof  of  his  representative 
character  was  unnecessary,  where  no  plea  of  ne  unques  administrator  was 
filed. 

%  An  absolute  refusal  to  pay  by  an  insurance  company,  is  a  waiver  of  the 
^^  days  time  from  proof  of  death,  reserved  by  the  policy,  within  which 
*o  make  payment. 

5*  Where  a  policy,  upon  the' ten  annual  premium  plan,  provided  that  after 

^0  annual  payments,  the  policy  should  be  valid  for  as  many  tenths  of  the 

*'*^ount  insured  as  premiums  had  been  paid,  notwithstanding  subsequent 

^fanlt,  and  four  payments  had  been  made  prior  to  death : 

» that  all  the  conditions  and  stipulations  embraced  in  the  policy  for  the 

^  amount,  attached  to  the  liability  for  the  fractional  part. 

•  "  the  insured  died  by  his  own  hand,  then  the  policy  is  void,  unless  it  be 
^v  shown  that  at  the  time  the  act  was  done,  his  mental  condition  was 
^^^  as  to  render  him  incapable  of  distinguishing  right  from  wrong  to  such 
***  extent  as  to  render  him  legally  and  morally  irresponsible  for  his  acts  and 
^dnct  The  fact  that  the  insured  committed  suicide,  is  not  of  itself  evi- 
nce of  insanity. 
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7.  The  verdict,  so  far  as  it  covered  twenty-five  per  cent,  damages  and  Sl,c 
attorney's  fee,  upon  the  ground  that  the  refusal  of  the  defendant  to  pay  « 
in  bad  faith,  had  no  evidence  to  support  it. 

New  trial.     Practice  in  the  Superior  Court.     Insuran 
Jurisdiction.  Venue.  Administrators  and  executors.  Waiv 
Evidence.  Insanity.   Suicide.  Before  Judge  Clark.    Sural 
County.     At  Chambers,  February  5th,  1875. 

On  March  24ih,  1874,  Thomas  H.  Merritt,  as  administrs 
tor  upon  the  estate  of  Wa«le  H.  Merritt,  <leceased,  brougli 
complaint  against  the  Cotton  States  Life  Insurance  CompaDj 
for  $10,000  00,  alleged  to  be  due  on  a  policy  of  insuranc 
covering  the  life  of  said  deceased.  The  declaration  also  con 
tained  a  count  for  §4,000  00,  it  being  four-tenths  of  the  fee 
of  said  policy,  under  a  stipulation  contained  therein,  four  an 
nual  premiums  only  having  been  paid.  A  count  for  twent} 
five  per  cent,  damages,  and  fur  $1,000  00  counsel  fees,  wf 
also  added  alleging  that  the  payment  was  in  bad  faith. 

The  action  was  brought  in  the  county  of  Sumter  where  tl 
defendant  had  an  agent  at  the  time  the  policy  was  issuec 
The  principal  office  of  the  company  was  in  Bibb  county.  R 
lying  on  these  facts,  the  defendant  filed  a  plea  to  the  jurisdi( 
tion.  The  issue  thus  formed  was  submitted  to  the  court  wit! 
out  the  intervention  of  a  jury.  The  plea  was  overruled  an 
the  defendant  excepted. 

The  defendant  further  pleaded  that  the  defendant  died  b 
his  own  hand.  Also,  that  if  anything  was  due  on  thepolic] 
it  was  $2,734  42,  it  being  four-tenths  of  the  sum  insure< 
with  a  dividend  added,  de<lucting  the  amount  due  by  decease 
to  defendant.     Other  pleas  were  also  filed,  not  material  her 

The  evidence  for  the  plaintiff  made  the  following  case : 

Wade  H.  Merritt  died  on  January  20th,  1874.  The  polic 
was,  in  substance,  as  follows : 

It  bears  date  the  20th  day  of  December,  1869  ;  is  numbere 
•six  hundred  and  seventy-two,  and  purports  to  have  been  mad 
in  consideration  of  representations  made  in  the  applicatio 
therefor,  and  an  annual  premium  of  $576  30  to  be  paid  on  c 
before  the  20th  day  of  December,  for  ten  years  next  succeed 
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*Qg  the  (late  of  the  policy,  or  during  its  continuance,  pre- 
iMiums  to  be  paid  by  an  annual  loan  of  $288  00,  and  a  cash 
preniiura  (annual)  of  $288  30,  on  the  20tli  day  of  December, 
subject  to  the  conditions  thereinafter  named. 

The  policy  agrees  to  pay,  if  it  shall  not  be  previously  ter- 
minated, $10,000  00  (the  balance  of  the  years*  premiums, 
if  any,  and  all  other  notes  or  credits  for  premiums  there- 
on, and  other  indebtedness  of  the  insured  to  the  company 
being  first  deducted,)  to  the  insured  or  his  executors,  admin- 
istrator or  assigns,  on  tiie  20th  day  of  December,  1919,  or  if 
the  insured  should  die  previously  thereto,  then  within  sixty 
days  after  due  proof  of  his  death  is  received  by  the  company  : 
provided,  always,  that  this  policy  is  issued  by  this  company, 
and  accepted  by  the  insured,  on  the  follo\Cing  express  condi- 
tions: 

If  the  premiums  due  are  not  paid  as  stipulated ;  if  the 
interest  due  on  one  note  or  credit  for  premium  is  not  paid 
wiDually  in  advance;  if  the  insured  should  die  by  his  own 
hand;  if  the  declarations  or  any  of  the  statements  made  in 
the  application  for  this  [>olicy  are  fraudulent  or  untrue,  then, 
and  in  each  of  these  several  cases,  this  policy  shall  terminate 
and  become  void  and  of  no  effect,  and  all  premiums  paid,  and 
all  interest  in  the  funds  of  the  company,  shall  be  forfeited. 
But  if,  however,  this  policy  shall  be  terminated  by  the  non- 
payment of  premiums  and  for  no  other  cause,  afler  two  years' 
premiums  shall  have  been  paid  this  policy  shall  still  be  valid 
for  as  many  tenth  parts  of  the  sum  insured  as  there  shall 
nave  been  premiums  paid.  The  policy  was  not  to  take  effect 
nntil  it  was  countersigned  by  George  F.  Fry,  agent  at  Ameri- 
^8.   Fry  countersigned  22d  day  of  December,  1869. 

It  was  conceded  that  the  insured  had  paid  four  annual  pre- 
"Jinms  previous  to  his  death. 

On  February  20th,  1874,  the  secretary  of  the  defendant 
^">te  to  the  plaintiff*  as  follows:  *  "  Yours  of  the  17th  in- 
^t,  informing  me  of  the  death  of  your  brother,  Wade  H. 
*Jerritt,  is  at  hand.  The  premium  due  December  20th,  1 873, 
^not  pai<l,  the  policy  was  not  in  force  from  that  date;  even 
Vol.  lv.  8. 
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though  payment  had  been  made^  the  manner  of  his  de 
would  have  rendered  it  void." 

Reasonable  fees,  on  the  basis  of  a  recovery  of  $10,000 
were  shown  to  be  $1,000  00 ;  on  the  basis  of  a  recovery 
$4,000  00,  $500  00. 

Here  the  plaintiff  rested  his  case. 

The  defendant  moved  for  a  non-suit  on  the  follow 
grounds : 

1st.  Because  the  plaintiff  had  faile<i  to  show  that  he  \ 
the  administrator  of  Wade  H.  Merritt,  deceased. 

2d.  Because  he  ha<l  failed  to«how  any  proof  of  death, 
required  by  the  policy,  or  refusal  to  pay,  as  required  by  la 

3d.  Because  the  defendant  was  not  liable  to  suit  until  t 
expiration  of  sixty  days  from  proof  of  death,  whilst  this  i 
tion  was  brought  wilhin  thirty-three  days  after  the  so-call 
refusal. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Much  evidence  was  introduced  by  the  defendant  tending 
show  that  the  insured  died  by  his  own  hand.     This  was 
plied  to  by  the  plaintiff  by  proof  to  show  the  insanity  of  t 
insured  at  the  time  of  his  death. 

The  court  charged  the  jury,  amongst  other  things,  as  1 
lows: 

1st.  "By  the  terms  of  the  policy,  if  Merritt  continued 
pay  the  premiums  for  ten  years,  he  was  entitled,  at  the  end 
ten  years,  to  a  paid  up  policy  for  $10,000  00,  payable  in  19! 
or  at  his  death  if  he  should  die  sooner.  This  contract  of  i 
surance  is  subject  to  certain  conditions,  one  of  which,  amo 
others,  is,  that  if  the  insured  died  l>y  his  own  hand,  or,  in  t 
language  of  the  Code,  committed  suicide,  then  the  policy 
insurance  is  void.  It  is  stipulated  in  the  policy  that  if  t^ 
premiums  are  paid  the  whole  policy  is  not  avoided  by  t 
non-payment  of  other  premiums,  but  the  insured  is  entitl 
to  as  many  tenths  of  the  ten  thousand  as  he  has  paid  anni 
premiums.  In  other  words,  after  the  payment  of  two  prei 
iums  and  a  failure  to  ^ay  more,  he  is  entitled  to  a  \mA  \ 
policy  for  as  many  tenths  as  he  had  paid  premiums.    But  1 
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is  not  released  from  the  other  conditions  and  limitations  of 
the  policy.  The  view  of  the  plaintiff's  counsel  that  begets 
a  paid  up  policy  subject  to  no  conditions  or  limitations  is  erro- 
neous. If  he  should  get  a  paid  up  policy  he  is  as  much 
bound  by  the  conditions  of  the  original  policy  as  if  he  had 
not  forfeited  a  right  to  the  remainder.  The  company  is  largely 
interested  in  the  continuance  of  the  life  of  the  insured,  and  if 
be  should  corarait  suicitle  after  being  entitled  to  a  paid  up  pol- 
icy for  the  whole  or  a  fractional  part  thereof,  the  original  policy 
is  void  and  the  company  is  not  liable. 

2d.  "If  thecompany  agreed  with  Merritt  to  let  iiim  have  thirty 

%s  within  which  to  pay,  after  the  time  when  the  preifiiums 

^eredue,  and  he  died,  except  by  his  own  hand,  within  thirty 

%8'time,  the  company  is  liable  for  the  whole  $10,000  00; 

^^  he  died  after  the  thirty  days  the  company  is  not  liable  for 

^be  whole  amount.     In  this  case  the  premium  was  due  on  the 

20th  day  of  Deceml)er,  1873,  and  it  was  agreed  that  Merritt 

"'edon  the  20th  day  of  January,  1874,  the  thirty  days  ex- 

P'fed  either  at  noon  or  midnight  (it  is  immaterial   which)  of 

»Qe  19th  of  January,  1874,  and  if  he  did  not  pay  the  prem- 

'^fn  for  1873  by  noon   or  midnight  of  the  19th  of  January, 

^^74,  the  policy  is  void  except  as  to  the  tenths  he  did  pay. 

^*   Merritt  paid  four  annual  premiums  and  died,  except  by 

"*s  own  hand,  after  a  failure  to  pay  a  premium  past  due,  then 

'*'b  estate  is  entitled  to  recover  four-tenths  of  the  $10,000  00 

^fter deducting  the  amount  Merritt  is  due  the  company.  And 

^*   entitled  to  recover,  also  to  recover  not  more  than  twenty- 

^Ve  per  cent,  damages  and   reasonable  attorney's  fee,  if  the 

^usaland  delay  to  pay  is  in  bad  faith.     If  the  refusal  to  pay 

^^^  because  they  did  not  honestly  believe  they  were  liable, 

^«ii  there  is  no  bad  faith  and  the  damage  and  attorney's  fee 

^'^  not  recoverable;  but  if  the  refusal  to  pay  proceeded  solely 

from  a  disposition  to  avoid  a  just  claim,  then  the  damages  and 

•ttorney's  fee  are  recoverable. 

8d.  "  If  the  insured  Ciime  to  his  death  by  his  own  hands, 
ften  the  whole  policy  is  void,  as  well  as  the  amount  paid,  say 
fenr-tenths,  as  for  the  f  10,000  00,  and  the  comi)any  is  not 
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liable  at  all.  A  deranged  man  can  take  his  own  life  so 
avoid  a  policy.  Tliere  are  different  grades  of  derangec 
and  if  Merritt  had  mind  enough  to  know  what  he  was  d< 
and  intended  to  take  his  own  life,  and  did  so  in  pursuan 
that  intention,  then  the  policy  is  void,  and  the  compai 
not  liable.  But  if  his  mind  was  so  far  gone  that  he  wa 
reft  entirely  of  reason,  and  in  sucli  a  state  of  imbecility 
he  did  not  know  what  he  was  doing  when  he  took  his 
life,  then  it  cannot  be  said  that  he  intended  to  take  his 
and  the  policy,  at  least  to  the  extent  of  four-tenths,  is 
void,  and  the  company  is  liable,  as  stated  before.  The 
presumes,  when  a  man  dies,  that  he  dies  a  natural  death, 
it  is  incumbent  on  the  company  to  show  that  he  took  his 
life.  If  Merritt  made  false  statements  in  his  applicatioi 
a  i>olicy  as  to  previous  derangement,  the  policy  is  void, 
is  for  you  to  say  how  much  credit  you  will  attach  to  his  s 
ment  to  that  effect,  as  contained  in  his  memorandum  boo 
he  was  actually  deranged  at  the  time  the  statements  in 
book  were  made.'* 

The  jury  found  for  the  plaintiff  $2,734  52,  twenty-five 
cent,  damages,  and  ?1,000  00  attorney's  fee. 

The  defendant  moved  for  a  new  trial  upon  the  follow 
among  other  grounds : 

Ist.  Because  the  court  erreii  in  finding  in  favor  of  the 
risdiction  of  the  superior  court  of  Sumter  county. 

2d.  Because  the  court  erred  in  overruling  the  motion  i 
non-suit  upon  each  of  the  grounds  stated. 

3d.  Because  the  court  erred  in  charging  as  set  forth  in 
3d  subdivision  of  his  charge. 

4th.  Because  the  verdict  was  contrary  to  the  cliarge  of 
court. 

5th.  Because  the  verdict  was  contrary  to  the  law  and 
evidence. 

The  court  ordered  a  new  trial  upon  the  ground  that 
jury  found  contrary  to  his  charge,  and  because  the  verdict 
contrary  to  the  law  and  the  evidence. 

To  this  ruling  the  plaintiff  excepted. 
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The  facts  as  to  the  objection  to  the  time  when  the  motion 
for  a  new  trial  was  made,  are  reported  in  the  decision. 

S.  C.  Elam  ;   Hawkins  &  Hawkins,  fur  plaintiff  in 

error. 

Cook  &  Crisp,  for  defendant. 

W^ARXER,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 

'iiodant  on  a  life  insurance  policy.     On  the  trial  of  the  case, 

^be  jury,  under  the  charge  of  the  court,  found  a  verdict  in 

^vorof  the  plaintiff  for  $2,734  52,  with  twenty-five  per  cent. 

damages  on  that  amount,  and  $1,000  00  for  attorney's  fee.  A 

"lotion  was  made  for  a  new  trial  on  the  several  grounds  stated 

^'^erein,  which  was  granted  by  the  court  on  eight  of  the 

grounds  taken  in  the  motion,  and  the  defendant  insists  that 

^'le  court  should  have  granted  the  new  trial  on  several  other 

groumls  stated  in  the  motion,  which  the  court  overruled. 

1.  When  the  motion  for  a  new  trial  came  on  to  be  heard, 
^I^e  plaintiff  made  a  motion  to  dismiss  it,  on  the  ground  that 
tHe  motion  for  a  new  trial  was  not  made  at  tlie  term  of  the 
^■^iirt  at  which  the  trial  was  had,  but  was  made  in  vacation. 
I^  appears  from  the  record  that  at  the  term  of  the  court  at 
^vliich  the  trial  was  had,  the  following  order  was  passed : 
*l-'lH)n  consent  of  counsel  in  open  court,  ordered  that  defend- 
ant's counsel   have  ten  days  from  the  adjournment  of  this 
^Qrt  to  make  out,  perfect,  and  have  filed  in  the  clerk's  office, 
^^  application  for  a  new  trial  with  original  brief  of  evidence 
ordered  to  be  filed.     Such  motion  to  be  heard  at  chambers  by 
^^e  judge,  as  if  in  term,  within  twenty  days,  with  the  right  of 
exceptions  to  both  parties.     Plaintiff  also  ha-s  the  same  time 
and  terms,  with  like  right  of  exceptions."  The  court  adjourned 
«» the  26th  day  of  January,  1875.     On  the  Ist  day  of  Feb- 
ruary thereafter,  the  judge,  at  chambers,  granted  a  rule  nisi  for 
a  new  trial,  and  suspended  the  verdict  and  judgment  until 
lurther  order,  and  set  the  case  fur  a  hearing  on  the  5th  of 
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February.  On  the  2d  of  February  the  plaintiff  acknowled 
service  on  the  defendant's  motion  for  a  new  trial  with  a  { 
test  that  a  motion  for  a  new  trial  and  supersedeas  could 
be  made,  filed,  and  ordered  in  vacation,  and  agreed  to  a  h 
of  the  evidence  with  a  similar  protest.  The  judge  overri 
the  motion  to  dismiss  the  motion  for  a  new  trial,  and 
plaintiff  excepted,  and  assigned  the  same  as  error.  There  \h 
only  two  judges  presiding,  and  being  divided  in  opinion  a 
the  plaintiff's  motion  to  dismiss  the  defendant's  motion  f 
new  trial,  the  judgment  of  the  court  below  on  the  questioi 
dismissal  stands  affirmed. 

2.  There  was  no  error  in  the  ruling  of  the  court  at 
trial  as  to  its  jurisdiction  of  the  defendant  in  the  countj 
Sumter  under  the  evidence  in  the  record,  as  provided  by 
3408th  and  3409th  sections  of  the  Code.  The  constitutio 
power  of  the  general  assembly  to  enact  these  two  sections 
the  Code,  was  recognized  and  settled  by  (his  court  in  Da 
vs.  The  Central  Railroad  aiid  Banking  Company ,  17  Geon 
Reports,  323. 

3.  There  was  no  error  in  overruling  the  defendant's  moti 
for  a  non-suit  on  either  of  the  three  grounds  taken  in  the  ii 
tion  therefor.  There  being  no  plea  of  7ic  ungues  administ 
tor,  the  plaintiff  was  not  required  to  prove  that  he  was  i 
ministrator  at  the  trial. 

4.  The  absolute  refusal  of  the  <lefendant  to  pay,  was  a  wai 
of  the  preliminaries  required  by  the  policy  as  to  time  of  p 
ment:  Code,  section  2813.  The  manner  and  circnmslar 
of  the  death  of  the  insured  under  the  evidence,  was  a  qt 
tion  to  be  submitted  to  the  jury. 

5.  There  was  no  error  in  the  charge  of  the  court  that 
the  plaintiff  had  obtained  a  paid  up  policy,  he  was  as  uii 
bound  by  the  terms  and  conditions  of  the  original  policy 
if  he  had  not  forfeited  his  right  to  the  remainder  of  the  \ 
icy. 

6.  If  the  insured  died  by  his  own  hand,  then  the  polici 
void,  unless  it  be  clearly  shown  that  at  the  time  the  act  ^ 
done,  his  mental  condition  was  such  as  to  render  him  inca 
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ble  of  distinguishing  right  from  wrong  to  such  an  extent  as 
to  render  him  legally  and  morally  irresponsible  for  his  acts, 
and  conduct.  The  fact  that  the  insured  committed  suicide  is 
not  of  itself  evidence  of  insanity. 

7.  In  view  of  the  evidence  contained  in  the  record,  and  of 
the  law  applicable  thereto,  we  will  not  interfere  to  control  the 
discretion  of  the  court  in  granting  a  new  trial  in  this  case, 
the  more  especially  as  there  is  no  evidence  which  would  have 
aathorized  tlie  jury  to  find  twenty-five  per  cent,  damages  on 
tlie  amount  recovered,  and  $1,000  00  for  attorney's  fees  on 
the  ground  that  the  refusal  of  the  defendant  to  pay  the  plain- 
tiiPs  claim  was  in  bad  faithy  as  provided  by  the  2850th  sec- 
tion of  the  Code. 

Let  the  judgment  of  the  court  below  be  affirmed. 


VoLiAM  H.  Hughes,  plaintiff  in  error,  v9.  The  Piedmont 
AND  Arlington  Life  Insurance  Company,  defendant 
in  error. 

A  life  policy  with  participation  in  profits,  contained  this  stipulation :  "  If  after 
"^  regular  payment  of  not  less  than  two  annual  premiums,  an  ordinary  life 
P^"Cy  should  cease  by  the  non-payment  of  premiums,  then,  upon  written 
application  of  the  insured  within  thirty  days  from  the  time  of  such  ceasing 
(exclusive  of  thirty  days  grace,)  a  new  policy  will  be  issued  for  the  amount 
^  cash  premiums  in  even  hundreds  of  dollars  received  by  said  company  ;'* 
"'e  regular  payments  were  made,  partly  in  cash  and  partly  in  notes ;  the 
^  amounted  to  ^706  50  being  more  than  the  amount  of  two  annual  pife- 
BUttms;  there  was  due  on  notes  $568  50. 

'^1  that  on  a  bill  for  specific  performance,  the  complainant  is  entitled  to  a 
P*^  up  policy  for  $700  00. 

Insurance.    Policy.   Before  Judge  James  Johnson.  Mus- 
^^  Snperior  Court.     November  Terra,  1874. 

sported  in  the  decision. 

^  J.Moses,  for  plaintiff  in  error. 

I        ^'ORAM  &  Crawford,  for  defendant. 
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Jackson,  Judge. 

The  complainaDt  insured  his  life  with  defendant  for  tlie 
sum  of  $5,000  00  at  an  annual  premium  of  $235  54,  one  half 
cash  and  the  other  half  by  a  loan  fn^m  the  company  to  the 
aasured  at  six  per  cent,  per  annum.  The  policy  was  a  par- 
ticipating one,  that  is,  the  assured  participated  in  profits  earned 
by  the  company.  Six  regular  premiums  were  paid,  one- 
half  cash  and  the  other  half  in  notes;  and  the  interest  on  the 
notes  was  paid ;  $706  50  was  paid  in  cash,  and  the  assured 
owed  the  company,  after  deducting  profits,  $668  50.  The  pol- 
icy contained  the  following  stipulation  :  "If  after  the  r^ular 
payment  of  not  less  than  two  annual  premiums,  an  ordinary 
life  policy  should  cease  by  the  non-|)ayment  of  premiums, 
then  upon  written  application  of  the  assure<l  within  thirty 
days  from  the  time  of  such  ceasing  (exclusive  of  thirty  dayi 
grace,)  a  new  policy  will  l)e  issued  for  the  amount  of  casi 
premiums  in  even  hundreds  of  dollars  received  by  said  oon*i 
pany."  Complainant  filed  his  bill  for  specific  performanc* 
alleging  that  he  had  paid  $707  00  cash  premiums,  and  h&= 
made  his  application  for  a  paid  up  policy  in  time,  and  prayina 
a  decree  that  defendant  be  compelled  to  issue  the  paid  up  polic: 
to  him  for  the  use,  etc.,  for  $700  00.  Defendant  answereil  tt: 
bill,  and  alleged  that  they  had  refused  because  complaiua^ 
owed  them  $568  50,  on  notes  due  afler  deducting  profits,  ai  " 
that  he  should  pay  them  up  and  then  receive  his  paid  up  pc3 
icy  for  the  sum  of  $1,200  00,  the  even  hundred  of  all  thecas= 
paid  and  due  them  by  the  unpaid  notes.  One  of  the  notr: 
was  put  in  evidence,  which  pledges  the  policy  for  its  paymeL 
and  all  were  alike.  The  parties  agreed  that  the  court  shorn 
charge  on  the  above  facts  whether  complainant  was  entitle 
to  decree  or  defendant.  The  court  charged  for  defendant,  tlJ 
jury  found  generally  for  defendant,  and  the  decree  was  ren 
dere<l  acconlingly,  and  the  complainant  excepted. 

The  issue  is,  had  the  complainant  complied  with  the  terror 
of  the  policy  so  as  to  entitle  him  to  a  decree  for  a  paid  up 
policy  of  $700  00,  or  must  he  have  paid  up  $568  00  more 
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before  he  made  his  application  or  brought  his  bill  for  specific 
performance,  and  should  he  have  alleged  that  the  notes  were 
all  paid  in  cash  and  prayed  for  a  paid  up  policy  of  $1,200  00? 
The  condition  precedent  is  "the  regular  payment  of  two 
annual  premiums/'     Well,  two  annual  premiums  were  regu- 
larljpaid  according  to  the  terms  agreed  upon  by  the  parties; 
and  although  all  of  these  two  first  premiums  was  not  paid  in 
^h,  jet  in  the  five  years  that  the  payments  were  reguhirly 
'^^ade,  upwards  of  $700  00  cash  was  i)aid,  and  it  was  |)art  of 
wie  contract  that  notes  for  half  the  premium  would  be  a  good 
Mjment  to  bind  the  company,  and  therefore  would  be  "  reg- 
ular," we  think,  in  the  sense  of  the  contract. 

If  these  two  first  annual  payments  were  regular,  what,  then, 

''oc8 the  company  agree  to  do?    They  stipulate,  on  thatcondi- 

^^>n,  to  issue  "a  new  policy"  "for  the  amount  of  cash  prem- 

^^^msin  even  hundreds  of  dollars  received  by  said  company." 

The  proof  is,  that  in  this  case  $700  50  were  received  in 

^^^^^«h  by  the  company,  and  the  interest  on  the  notes  all  paid. 

-Tljis  entitled  the  complainant  to  his  paid  up  policy  for  even 

SV^OOOO.     The  company  expressed  a  willingness  in  their  an- 

^'^ver  to  give  a  paid  up  policy  of  $1,200  00,  if  the  complain- 

aii^t  would  pay  up  $568  50  more,  which  is  the  sum  due  on  the 

i^otes  after  deducting  profits  made.     We  cannot  see  how,  un- 

<ieT  the  words  of  this  contract,  this  can  be  rightfully  demanded. 

So  many  hundre<l  dollars  in  cash  have  been  paid,  two  regular 

annual  payments,  and   more  than  two,  have  been  made,  and 

tlie  contract  is  that  the  company  will  give  a  paid  up  policy  for 

^^ieeven  hundreds  of  dollare  of  the  cash  actually  paid.     The 

^sash  is  $706  50  actually  paid  ;  the  even  hundreds  of  that  sum 

^  fTOO  00,  and  that  is  by  the  contract  the  paid  up  policy  to 

^hich  complainant  is  entitled. 

If  the  sum  of  $568  50  were  paid,  as  the  company  demands, 
^''epaid  up  policy  would  be  increased  to  $1,200  00;  and  it 
^ould  not  make  a  great  deal  of  diiference.  True,  the  company 
^ould  be  realizing  interest  on  $568  50  until  the  death  of  the 
insured ;  but  it  should  be  borne  in  mind  that  the  participation 
w  the  profits  to  which,  on  the  termination  of  the  contract,  the 
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complainant  would  be  entitled,  would  probably  largely 
ceed  Uiis  interest.  If  this  contract  terminates  the  policy  I 
fully  on  the  failure  to  pay  the  premium  after  two  regular 
nual  payments,  and  if  the  company  be  held  to  be  entitles 
the  interest  on  the  notes,  we  do  not  see  why  the  insured  e 
not  set-off  the  share  of  profits  to  which  he  would  be  enti 
under  his  paid  up  policy. 

In  other  words,  we  think  the  complainant  in  equity 
titled  either  to  a  paid  up  policy  of  $1,200  00,  from  wli 
8568  50,  with  interest,  should  be  deducted  at  the  time  of  p 
ment,  the  death  of  the  insured,  and  to  which  should  be  ad« 
his  share  of  the  profits  up  to  the  same  period,  or  to  a  |iaid 
policy  for  $700  00,  and  the  notes  to  be  canceled;  and 
latter  is  so  much  the  easier  and  simpler  mode  of  settling 
controversy,  and  it  avoids  so  entirely  all  uncertainty  and 
tricate  ctilculation,  that  we  think  it  the  l)e(ter  conclusion, 
is  the  letter  of  the  contract,  and  its  reason  and  spirit  seen 
accord  with  its  letter.  We  find  no  case  in  the  books  exa< 
analogous  to  this.  A  recent  decision  in  the  case  of  Clin 
O.  Dutcher  and  Annie  C,  his  wife,  v%,  Brooklyn  Life  In 
ranee  Company,  of  the  circuit  court  of  the  United  States, 
the  eastern  district  of  Missouri,  approaches  it.  There  a 
year  non-forfeiture  policy,  with  participation  in  profits,  |: 
vided  that  in  case  of  non-payment  of  any  premium,  or  ] 
note  given  in  part  payment,  "whatever  balance  due,  less  di 
dends  there  may  i)e  at  the  time  of  the  deiitli  of  the  assur 
will  be  deducted  from  the  tenths  assured."  The  divide! 
were  to  be  ap|)lied  towards  payment  of  the  notes.  A  \ 
up  policy  was  to  be  issued  for  as  many  t(Miths  as  there  1 
been  annual  premiums  paid  in  cash.  The  policy  was 
810,000  00.  Four  annual  payments  in  casli  and  notes  vi 
made.  A  bill  for  specific  performance  was  file<l,  claimin 
paid  up  policy  for  $4,000  00.  It  was  held  that  complaina 
were  entitled  to  it,  and  that  the  notes,  with  accrued  inter 
less  dividendsy  were  a  lien  upon  the  policy,  to  be  deduc 
when  it  became  due.  There  the  court  ruled,  the  circuit  and  c 
trict  judge  both  presiding,  that  the  notes  are  payment  as  v 
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as  the  cash,  aud  that  participation  in  profits  continued  to  the 
death,  and  the  notes,  with  interest,  le3S  profits,  were  a  lien  on 
the  paid  up  policy  for  $4,000  00,  and  it  was  so  decreed.    The 
language  of  the  policy  at  bar  is  somewhat  different,  and  we 
prefer  to  simplify  the  rule,  and  carry  out  the  letter  of  this 
coutract,  and  give  complainants  a  decree  for  a  \mi\  up  policy 
of  $700  00:  Insurance  Law  Journal,  November  1875,  812. 
Our  own  court  has  had  this  subject  before  it  once,  in  the  case 
f>f  Moses  vs.  Brooklyn  Life  Insurance  Company,  50  Georgia, 
196,  the  defendant  being  the  same  company,  perhaps,  as  thut 
in  the  case  cited  above,  but  the  policy  dissimilar.     There  this 
court  rule<1  that  the  oomplainant  was  not  entitled  to  a  specific 
performance;  but  the  case  is  different  from  this,  in  this,  that 
tlie  sum  total  of  cash  paid  there  did  not  equal  two  annual 
premiums,  while  here  it  largely  exceeds  two  annual  premi- 
iiiDS.     Besides,  in  that  case  the  party  was  entitled  to  ''as 
toany  tenths  of  the  amount  originally  insured  as  there  have 
been  anmud  premiums  paid  in  cash/'  in  the  case  here  the 
laxiguage  is,  "for  the  amount  of  cash  premiums,"  meaning,  it 
seenis,  whether  paid  annually  in  cash  or  not.     The  policy 
here,  too,  only  requires  as  a  condition  precedent,  "  the  regular 
payment  of  two  annual  premiums."     Certainly  the  i>ayment 
IS  r^ular,  if  it  is  made  just  as  the  company  contracted  to  re- 
ceive it.    We  have  reflected  upon  the  case  long,  and  consid- 
ered it  with  much  deliberation,  and  construe  this  contract  to 
be  an  agreement  to  furnish  a  paid  up  policy  for  as  much  cash 
as  the  company  have  leceived  from  complainant,  less  the  odd 
sum  over  even  hundreds  of  dollars,  and  reverse  the  judgment 
of  the  court  below. 
Judgment  reversed. 
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Gilbert  C.  Carmichael,  plaintiff  in  error,  vs.  Gre 
Lake  &  Company,  defendants  in  error. 

1.  A  letter  saying  that  the  writer  is  interested  in  a  firm,  and  requestinj 
correspondent  to  sell  goods  to  the  firm  on  time,  is  evidence  to  charg 
writer,  as  a  member  of  the  firm,  for  all  goods  so  sold  and  delivered  oi 
faith  of  the  letter,  until  notice  of  dissolution. 

2.  A  retiring  partner,  to  protect  himself  against  responsibility  for  future 
chases  by  the  partnership  from  a  house  with  whom  the  partnership 
dealt  on  credit,  must  give  notice  of  his  retirement^  and  the  burthc 
proving  notice  is  on  him. 

3.  Credit  extended  to  a  firm  on  the  faith  of  representations  by  a  person 
he  is  interested  in  the  same,  will  create  a  debt  against  him  as  a  partne 

4.  The  letter  relied  on  in  the  present  case  imports,  on  its  face,  interest 
partner,  and  not  liability  as  a  guarantor. 

5.  Representations,  not  admissions,  are  the  main  elements  in  this  case ; 
refusal  to  give  in  charge  the  law  of  admissions  does  not  constitute  mal 
error. 

6.  To  constitute  one  a  partner  as  to  third  persons,  it  is  only  necessary  th 
should  hold  himself  out  as  such  to  those  trusting  the  partnership ;  it  i 
necessary  that  he  should,  in  fact,  be  interested  in  profits  and  losses. 

7. -Where  the  question  is  as  to  the  liability  of  the  defendant,  as  a  pai 
growing  out  of  credit  given  on  the  faith  of  his  representations  that  he 
interested  in  the  firm,  it  is  not  error  to  repel  evidence  that  another  me: 
of  the  firm,  in  the  absence  of  the  former  and  without  his  consent,  used 
signed  the  firm  name  in  other  transactions. 

8.  The  verdict  is  not  contrary  to  law,  or  to  evidence,  or  to  the  charge  o: 
court. 

Partnership.  Evidence.  Notice.  Guaranty.  Charg 
Court.  New  trial.  Before  Judge  Clark.  Macon  Supe 
Court.     December  Term,  1874. 

Reported  in  the  opinion. 

LoYD  &  Good,  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Bleckley,  Judge. 

This  action  was  complaint  for  the  balance  on  account 
goods  sold  to  J.  R.  Martin  &  Company,  at  various  ti 
from  November  20th,  1871,  to  December  24th,  1872.     ( 
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micliael  was  sueil  with  Martin  as  a  member  of  the  firm.  He 
pleaded  various  pleas,  among  them,  that  he  was  not  a  mem- 
ber of  said  firm,  and  never  was,  and  that  he  gave  the  plain- 
tiffi  notioe  of  that  fact  in  October,  1872. 

The  main  foundation  of  the  plaintiffs'  Case  was  a  letter  from 
Carmicbael  to  them,  dated  September  23d,  1871,  with  these 
contents:  "Mr.  J.  R.  Martin  has  commenced  a  small  busi- 
ness in  his  line  of  confectioneries,  fruits,  etc.     I  have  taken 
an  interest  with  him  to  help  him  to  start.     He  is  every  way 
worthy— just  asked  me  to  introduce  him  to  some  house  in  Sa- 
vannah in  your  line.     I  suggested  that  he  could  do  as  well 
with  you  or  Walker.     If  you  have  them,  send  him  a  barrel 
of  nice  apples,  one  to  two  hundred  oranges,  the  same  bananas. 
Ship  to  J.  R.  Martin  &  Company,  Montezuma.     I  will  see 
that  the  bills  are  paid  promptly .''    There  was  evifjence  tend- 
ing to  show  that  all  the  goods  contained  in  the  bills  sued  upon 
tt'ere  sent  on  the  faith  of  this  letter;  all  the  transactions, 
amounting  to  over  $1,700  00,  and  the  payments  received 
from  time  to  time  being  in  the  aggregate  $1,245  00,  leaving  a 
balance  still  due  of  $461  00.     Certain  admissions  of  Carmi- 
chael  were  in  evidence,  made  in  January,  1873,  to  the  effect 
that  he  was  a  partner  up  to  June  or  July,  1872,  coupled  with 
the  assertion  by  him  that  the  firm  was  then  dissolved,  and 
that  he  had  given  notice  of  the  dissolution  to  the  plaintiffs  by 
Ic^tter.    He,  in  his  own  testimony,  denied  that  he  ever  was  a 
ttiember  of  the  firm.     He  also  testified  that  he  instructed  his 
*^*>ok-keei)er  to  give  notice  of  thii  fact  to  the  plaintiffs ;  and 
the  book  keeper  testified  that  he  gave  such  notice  to  one  of 
*-**€  plaintiffs,  on  the  8th  of  October,  1872,  and  staled  to  him 
distinctly  that  Carmichael  would  not  be  liable  for  any  goods 
purchased  by  Martin.     One  of  the  plaintiffs  testified  that  the 
letter  which  Carmichael  alleged  was  sent,  giving  notice  of 
^^ssolution,  was  never  received ;  and  the  one  to  whom  the 
"^k-keeper  stated  he  gave  notice,  denied  the  fact,  and  testi- 
"^  that  the  notice  given  was  that  Carmichael  intended  to 
Withdraw  from  the  firm,  but  no  statement  that  he  had  with- 
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drawn,  or  was  not  a  member,  ever  reached  him  until  after 
the  account  was  created. 

1,  2,  3.  The  courty  in  charging  the  jury,  laid  down  as  1: 
substantially,  the  propositions  contained  in  the  first  three  he 
notes  to  this  opinion,  all  of  which  we  indorse  as  correct. 

4.  The  court  refused  to  charge,  on  the  request  of  Car: 
chael's  counsel,  that  the  letter  iierein  before  quoted  was 
proof  of  a  partnership,  but  amounted  only  to  a  guaranty.  T 
refusal  was,  also,  correct. 

6.  The  court  refused  to  charge,  on  the  like  request, 
usual  disparaging  rule  of  law  as  to  tiie  slight  worth  of 
missions,  and  the  ordinary  cautionary  admonition  as  torece 
ing  them.     The  great  strength  of  this  case  lies  in  the  ref 
sentations  made  in  Carmichael's  letter  as  to  his  being  inl 
ested  with  Martin;  and  these  cjmmon  places  touching  adn 
sions  are  not  applicable  to  that  document.     The  request  of 
counsel  seems  to  mix  the  contents  of  the  letter  with  what  n 
have  been  said  orally,  and  on  that  account  is  objectional 
Besides,  if  the  request  was  legal  throughout,  tite  refusal 
give  it  in  charge  is  not  of  such  importance,  under  all  the  fi 
of  this  case,  as  to  amount  to  material  error.     After  all 
discount  to  which  admissions  are  subject,  there  is  still  qi 
enough  force  left  in  the  evidence  to  warrant  the  verdict. 

6.  Tile  def<i}dant  requested  a  charge  to  the  effect  tha 
joint  interest  in  the  profits  and  losses  was  requisite  to  com 
tute  a  partnership,  and  this  was  refused.  Rightfully, 
doubt,  for,  in  facing  the  representations  contained  in  his  1 
ter,  on  the  faith  of  which  credit  was  extended  to  the  firm, 
defendant  is  not  looking  inward  towards  his  aasociate,  1 
outward  towards  a  creditor  who  has  been  induced  to  act 
the  defendant's  assumed  statiiSj  whether  it  be  his  real  one 
not.  In  such  circumstances,  it  is  altogether  immaterial  w 
may  be  his  relation  to  profits  and  losses.  The  question 
shall  he  abide  by  the  relation  which  he  has  voluntarily  assu 
ed  towards  his  creditor? 

7.  It  is  complained  thut  the  cotirt  repelled  testimony  ofi 
ed  to  show  that  Martin,  during  Carmichael's  absence,  a 
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without  his  knowledge  or'  consent^  signed  and  used  the  firm 
name  in  other  transactions.  Surely  this  was  not  error.  There 
was  DO  evidence  of  knowledge  on  the  part  of  the  plaintiffs  to 
makesach  testimony  relevant. 

8.  The  last  ground  of  the  motion  for  new  trial  is,  that  the 
venlict  is  contrary  to  law,  to  evidence  and  to  the  charge  of 
the  court 

These  points  of  conflict  seem  to  us  altogether  imaginary. 
The  verdict  harmonizes  very  well  with  all  three.  In  fact,  it 
is  just  such  a  verdict  as  we  like  to  see  in  such  a  case. 

Judgment  affirmed. 


Mary  Cooper,  plaintiff  in  error,  w.  Daniel  Hupp,  de- 
fendant in  error. 

"«cre,  upon  the  trial  of  a  claim  case,  the  plaintiff  offered  in  evidence  the  ex- 
*^tion  nnder  which  he  levy  pnrporced  to  have  been  made,  having  thereon 
^  following  entry : 

■*«is  execution  issued  in  lieu  of  lost  original.  April  29th,  1873. 

(Signed)  ««  Jesse  J.  Bradford,  Clerk  S,  C.  M.  Cr 

Ejection  to  its  admissibility  was  properly  overruled.  Such  entry,  without 
^ore,  did  not  affect  the  validity,  which  it  otherwise  appeared  to  have,  as 
***  original  execution. 

Executions.     Evidence.    Before  Judge  James  Johnson. 
**U8cogee  Su[)erior  Court.     November  Term,  1874. 

Sported  in  the  decision. 

RussRLL  &  Russell;  B.  A.  Thornton,  for  plaintiff  in 
error. 

Ingram  &  Crawford,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof,  the  jury, 
™w  the  charge  of  the  court,  found  the  property  levied  011 
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subject  to  the  plaintiff's  execution.  The  case  comes  before 
on  a  bill  of  exceptions  to  the  rulings  of  the  court  in  the  pi 
gress  of  the  trial.  It  appears  from  the  record,  that  the  « 
cution  offered  in  evidence  by  the  plaintiff,  had  upon  it  1 
following  entry: 

"This  execution  issued  in  lieu  of  lost  original.   April  29 
1873.  (Signed)  Jesse  J.  Bradford, 

'^QWhs.  aM.c: 

The  claimant  objected  to  the  introduction  of  the  execut 
in  evidence;  the  court  overruled  the  objection  and  allowei 
to  be  read,  and  that  is  the  only  error  insisted  on  here  to 
ruling  of  the  court.  The  execution  on  its  face  appears  to  hf 
been  issued  as  an  original  execution  to  enforce  tlie  jndgmi 
therein  recited,  and  which  was  issued  from  the  county  coi 
and  dated  on  the  4th  day  of  August,  1867.  What  authority 
law  the  clerk  of  the  superior  court  had  for  making  the  en 
upon  it  on  the  29th  day  of  April,  1873,  that  it  was  issued 
lieu  of  lost  original,  and  thereby  convert  an  original  exe 
tion  into  an  alias  execution,  we  are  not  advised.  In  no  lej 
aspect  of  the  case  was  that  entry,  without  more,  compete 
evidence  to  impeach  or  invalidate  the  original  execution  whi 
had  been  levied  on  the  property  claimed,  and  the  court  c 
not  err  in  overruling  the  claimant's  objections  to  the  exe( 
tion  because  of  the  clerk's  entry  upon  it,  and  in  allowing 
to  be  read  in  evidence  to  the  jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 


S.  P.  Smith,  Son  &  Brother,  plaintiffs  in  error,  vs,  Sik 
SOX  Fouche  et  al.,  defendants  in  error. 

I.  Where  the  plaintiff  in  error  presents  his  bill  of  exceptions  to  the  judg 
the  superior  court  with  the  certificate  thereto  erroneously  dated,  and 
quests  the  judge  to  alter  the  said  date,  but  does  not  see  that  it  is  altered  < 
rectly  by  him,  and  his  case  is  about  to  be  dismissed  by  this  court  becausi 
such  uncorrected  date,  and  he  voluntarily  withdraws  it,  and  then  files  a 


ATLANTA,  JULY  TERM,  1875.  121 

Smith,  Son  &  Brother  vs.  Fouche  et  al, 

for  a  new  trial  and  injunction  predicated  upon  such  mistake,  the  said  bill 
of  exceptions  having  been  within  the  reach  of  the  diligence  of  said  plain- 
tiff for  months,  and  no  effort  having  been  made  by  him  to  see  that  it  was 
conectly  dated,  or  to  correct  the  mistake : 

^€id,  that  even  if  his  original  case  so  withdrawn  had  merit  in  .it,  a  court  of 
cqiiity  will  not  relieve  against  such  mistake  coupled  with  such  laches. 

2.  Where  the  owner  of  land  sells  it  to  another  and  takes  bond  for  titles 
thereto,  and  the  vendee  fails  to  pay  but  acknowledges  the  vendor  as  land- 
lord and  rents  the  land  from  him  with  lien  upon  the  crop,  and  the  vendee 
fails  to  pay  the  rent  note  and  a  distress  warrant  is  levied  on  the  crop,  and 
tlic  same  sold  and  the  money  brought  into  court,  and  the  fund  is  claimed 
^  factors'  or  merchants'  liens  for  advances  younger  than  the  lien  of  the 
rent: 

"^^^  that  the  landlord's  or  vendor's  lien  for  rent  will  take  the  fund  in  prefer- 
ence to  the  junior  liens  for  advances,  though  the  parties  advancing  to  the 
tenant  had  no  knowledge  or  notice  of  the  rent  lien — their  liens  arising  after 
^c  failure  to  pay  note  for  purchase  money  at  maturity. 

Equity.  Practice  in  the  Supreme  Court.  Landlord  and 
^^aDt.  Factors^  lien.  Before  Judge  Underwood.  Floyd 
^^^HiBty.    At  Chambers.     November  18,  1875. 

In  September,  1873,  Simpson  Fouche  sold  a  certain  tract 

^*  land  to  Felix  G.  Sheats,  giving  his  bond  conditioned  to 

^*ke  a  title  thereto  on  the  payment  of  the  purchase  money. 

^e  first  payment,  $1,600  00,  became  due  on  January  Ist, 

|874.    On  February  2d,  1874,  Sheate  entered  into  the  follow- 

^^g  agreement :  "  Whereas,  I  have'  been  unable  to  meet  said 

"J^i  payment,  now,  therefore,  in  consideration  of  the  use  and 

Pupation  of  said  land,  and  for  the  rent  thereof  for  the  pres-^ 

^otyear,!  promise  to  pay  said  S.  Fouche  the  sum  of  $525  00, 

to  become  due  on  the  1st  day  of  November,  1874."    Having 

«iled  to  pay  the  rent,  a  distress  warrant  was  levied  on  the 

^P8  grown  on  the  land  during  the  year  1874,  the  same  sold 

™  the  money  brought  into  court  for  distribution.  This  fund 

^as  claimed  by  Smith,  Son  &  Brother,  under  certain  factors' 

liens  executed  by  Sheats,  in  the  year  1874,  after  the  date  of 

"•e  aforesaid  rent  contract,  for  advances  made  to  him  during 

that  year  with  which  to  make  his  crops.     On  January  16th, 

1875,  the  court  awarded  the  fund  to  the  distress  warrant. 

Smith,  Son  &  Brother  excepted  and  carried  the  cause  to  the 

Vol.  lv.  9. 
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July  term,  1876,  of  the  supreme  court.  When  the  case  wi 
there  called,  the  writ  of  error  was  withdrawn.  They  the 
filed  their  hill  for  a  new  trial  and  for  the  writ  of  injunctio] 
alleging  that  they  presented  their  bill  of  exceptions  in  tl 
former  case  to  the  judge  of  the  superior  court  with  the  oei 
tificate  thereto  erroneously  dated,  requesting  liirn  when  Ii 
signed  the  same  to  alter  said  date  ;  that  said  judge  omitted  t 
alter  said  date ;  that  when  the  cause  was  reached  in  the  su 
preme  court  a  motion  to  dismiss  was  made  based  on  a  grouni 
growing  out  of  suoh  incorrect  date,  and  complainants  wei 
compelled  to  withdraw  the  writ  of  error  to  prevent  a  dismissa 
of  the  same.  A  demurrer  i>eing  filed,  the  injunction  was  i^ 
fused  and  the  bill  dismissed.  To  this  judgment  com |i]ainaiii 
excepted  and  now  assign  error  thereon. 

Smith  &  Branham,  for  plaintifis  in  error. 

Dabney  &  FoucHE,  fi>r  defendants. 

Jackson,  Judge. 

The  opinion  of  the  court  in  this  case  is  sufficiently  inc^ 
^eated  in  the  syllabus  furnishe<l  the  reporter.  See  /Scoy  ^ 
Treadwell,  43  Georgia  Reports,  56i.  This  case  is  disti: 
guishable  from  Kohn  vs.  Lovett,  42  Georgia  Reports,  179. 

Judgment  affirmed. 


W.  H.  Jones,  assignee,  plaintiff  in  error,  vs.  The  Mobii^^ 
and  Girard  Railroad  Company,  defendant  in  error. 

When  there  was  some  testimony  before  the  jury  sustaining  the  plaintiff  *s  cmsCs 
the  order  allowing  a  non-suit  was  error,  even  though  such  evidence  would 
have  been  excluded  as  inadmissible  had  it  been  objected  to. 

Non-suit.  Evidence.  Pract  ice  in  t! je  Superior  Court,  Be- 
fore Judge  James  Johnson.  Muscogee  Superior  Court.  May 
Term,  1876. 
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Beported  in  the  decision. 

Thornton  &  Grimes,  for  plaintiff  in  error. 

Peabody  &  Bbannon,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  compensation  for  work  and  labor  performed 
in  the  consfniction  of  defendant's  road.     There  was  much  evi- 
^Jence  introduced  on  the  part  of  the  plaintiff,  without  objeo- 
^on,a8  to  the  terms  of  the  contract  under  which  the  work 
^  to  be  done  by  the  plaintiff,  as  well  as  to  the  mode  of  pay- 
'"ent  therefor.     The  original  contract  in  writing  between  the 
parties  was  not  offered  in  evidence  by  the  plaintiff,  but  he  was 
*'lowe<l  to  prove  that  he  had  done  the  work  and  the  value 
^hereof,  and  that  he  agreed  to  receive  in  payment  therefor  the 
^*ock  notes  of  the  citizens  of  Pike  county,  Alabama,  who  had 
^'Jbscribed  for  stock  in  defendant's  road,  and  which  were  pay- 
^t>le  to  the  defendant.     The  plaintiff  staSid  that  he  had  re- 
vived from  the  agents  of  defendant  stock  notes  on  the  people 
^f  Pike  county  to  the  amount  of  $11,950  00,  but  that  the 
s^mewere  insolvent  and  nqt  collectable;  that  when  he  agreed 
^  take  the  notes  for  the  work,  the  defendant  promised  to 
guaranty  the  payment  thereof,  and  that  on  the  faith  of  that 
piaranty  the  work  was  done.     The  plaintiff  had  a  settlement 
^ith  defendant's  treasurer  and  superintendent  on  the  22d  of 
January,  1862,  and  receipted  to  them  for  the  notes  on  the 
P^pleof  Pike  county,  which  he  had  previously  received  from 
drfqjdant,  amounting  to  $11,950  00,  as  before  mentioned,  in 
^hich  receipt  it  was  stated  **  the  solvency  of  said  notes  being 
pJaranted  by  the  Mobile  and  Girard  Railroad  Company." 
This  receipt  was  written  by  the  treasurer  on  the  books  of  the 
^nipany,  and  signed  by  the  plaintiff.     The  insolvency  of  the 
•^kerg  of  the  notes  was  proved.     After  the  plaintiff  had 
^'osed  his  evidence  the  defendant  made  a  motion  for  a  nx..- 
•Brt,  which  was  granted  by  the  court,  and  the  plaintiff  ex- 
cepted. 
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The  main  question  in  the  case  was  whether  the  defen 
ant  had  guarantee!  the  solvency  of  the  notes  which  the  plai 
tiff  had  received  on  the  people  of  Pike  county  in  i>aym( 
for  his  work  on  its  road ;  that  the  plaintiff  had  done  the  wo 
on  defendant's  road,  and  that  the  makers  of  the  notes  w< 
insolvent^  was  clearly  proven   by  the  evidence.     The  n 
tion  for  a  non-suit  was  in  the  nature  of  a  demurrer  to  \ 
plaintiff's  evidence;  that  is  to  say,  admitting  everything  tl 
the  plaintiff  had  proved  to  be  true,  under  the  law,  he  was  ! 
entitleil  to  recover.     In  our  judgment,  inasmuch  as  the  e 
dence  showed  that  the  plaintiff  had  done  the  work  on  the  • 
fendant's  road,  and  it  had  received  the  benefit  of  that  wo 
that  the  notes  paid  him  therefor  were  on  persons  who  w 
insolvent,  and  there  being  some  evidence,  at  least,  that 
defendant  had  guaranted  the  solvency  of  the  notes  by 
acts  of  its  officers  and  agents  in  accepting  the  plaintiff's 
ceipt  with  that  statement  on  it,  and  entering  the  same  on 
books  of  the  company,  the  court  erred  in  non-suiting 
plaintiff's  case.     Whether  the  plaintiff,  in  his  written  e 
tract,  bound  himself  to  do  the  work  on  defendant's  road,  i 
receive  in  payment  therefor  the  stock  notes  of  the  peopk 
Pike  county,  without  any  guaranty  as  to  the  solvency  of 
makers  thereof  by  the  defendant,  was  not  a  question  bef 
the  court,  because  that  written  contract  was  not  offered 
evidence.     The  plaintiff's  evidence  was  admitted  without 
jection,  so  far  as  the  record  shows,  and  our  judgment  is  ba 
alone  upon  that  evidence. 

Let  the  judgment  of  the  court  below  be  reversed. 


William  Finch,  plaintiff  in  error,  m.  Mary  A,  Cree 
d  aly  defendants  in  error. 

An  administrator,  though  a  creditor  of  intestate,  is  a  competent  witness 
show  by  debts  of  the  estate  other  than  his  own,  the  necessity  to  sell  la 
and  to  show  his  acts  and  the  state  of  his  account  since  the  administrati 
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but  not  to  prove  any  debt  due  to  him  from  the  intestate  arising  from  a  part- 
neiship  between  them,  or  otherwise. 

idministrators  and   executors.     Witness.     Before  Judge 
Tompkins.    Richmond  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

PfiANK  H.  Miller,  for  plaintiflf  in  error. 

Barnis  &  Gumming,  by  W.  W.  Montgomery,  for  de- 


Jackson,  Judge. 

Thebill  of  exceptions  and  record  in  tiiis  case  are  not  as  clear 

^  they  should  be.     We  gather  from  them,  however,  tliat  the 

*dmmistrator,  Finch,  applied  for  leave  to  sell  the  lauds  of  his 

'^testate  to  pay  debts,  and  was  offered  as  a  witness  to  show 

"^c.Decessity  of  the  sale,  the  heirs-at-law  objecting  thereto. 

^e  was  objected  to  as  a  witness  on  the  ground  that  he  was 

'himself  a  creditor,  and  the  objection  was  sustained.     If  he 

^■^as  the  only  creditor,  we  think  he  could  not  testify  as  to  his 

^^^ndebt,  nor  to  show  any  contract  between  him  and  intes- 

^te,  arising  out  of  a  partnership  or  otherwise;  but  if  it  was 

*^ocessary  to  sell  the  lauds  to  pay  debts  other  than  his  own, 

'^^d  he  was  offered  to  prove  those  debts,  he  was  competent. 

^Iie  administrator  is  a  competent  witness  thougli  the  other 

l>aTty  be  not  competent :  Jackson  vs.  Jackson,  40  Georgia,  1 50 ; 

-^^clntyre  vs.  Meldnm,  40  Ibid.,  490;  because  hh  is  within 

^te  terms  of  the  statute ;  and  it  is  upon  the  principle  that  he 

^oes  not  antagonize  but  represents  the  deceased.     But  when 

^c  does  antagonize  the  deceased  and  becomes  the  opposite 

P^rty  in  interest,  then,  and  so  far  as  that  interest  is  involved, 

"^  becomes  incompetent,  because  he  comes  at  once  within  the 

'^n  of  the  exception  which  excludes  the  other  side  of  the 

^ntract  or  cause  of  action  to  deceased.     Gathering  from  this 

'^rd  that  he  is  not  the  only  creditor  of  the  intestate,  but  that 

"6  Was  offered  to  show  debts  owing  by  the  estate  other  than 
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his  own,  we  hold  that  he  was  com|>etent  to  prove  those  dt 
and  to  prove  the  general  state  of  the  account  as  administra 
his  actings  and  doings  since  his  qualifieation ;  but  not  to  pr 
his  own  debt  against  deceased,  nor  to  show  the  existeno 
correctness,  or  anything  else  touching  the  partnersln'p  wl 
seems  to  have  existed  between  him  and  the  intestate;  and 
reverse  the  judgment  on  tliis  ground :  See  37  Georgia^  1 
48  Ibid.,  147;  38  Ibid.,  103;  47  Ibid.,  360;  51  /6*rf.,6i 
WiUiama  vs.  McDowell,  54  Ibid.,  222. 
Judgment  reversed. 


The  Augusta  and  Summerville  Railroad  Compa: 
plaintiff  in  error,  r«.  Jacob  Renz,  defendant  in  error. 

1.  Upon  the  trial  of  a  suit  against  a  street  railroad  company  for  an  injury 
tained  by  careless  driving  over  a  sharp  curve  and  sudden  elevation,  it 
competent  to  show  that  the  defendant  had  altered  the  curve  since  the  : 
dent. 

2.  The  standing  on  the  platform  of  a  street  railroad  car,  in  the  absen< 
notice  to  the  contrary,  is  not  such  negligence  on  the  part  of  the  plainti 
to  prevent  his  recovery  for  damages  sustained  by  reason  of  the  negli 
conduct  of  the  employees  of  the  railroad  company. 

3.  Though  a  cause  of  action  may  l>e  defectively  set  forth,  the  defect  is  c 
by  the  verdict. 

4.  This  court  is  not  prepared  to  hold  that  the  running  of  street  railroad 
on  Sunday,  in  cities  and  the  vicinity  thereof,  is  not  a  work  of  necessit 
contemplated  by  section  4579  of  the  Code,  and  that  it  is  unlawful  tc 
the  same  on  such  day. 

Railroads.  Evidence.  Negligence.  Pleadings.  Ven 
Sunday.  Before  Judge  Tompkins.  Richmond  Supe 
Court.     April  Term,  1875. 

Reported  in  the  decision. 

Frank  H.  Miller,  for  plaintiff  in  error. 

H.  Clay  Foster,  for  defendant. 
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Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  tlie  defendant  to 
recover  damages  for  injuries  sustained  by  him  as  a  passenger 
whilst  being  transported  on  its  road,  in  consequence  of  the  al- 
leged careless,  negligent  and  unskillful  management  of  the 
defeudaut,  its  servants  and  agents,  in  operating  its  cars  and 
coaches  u|)on  its  said  road,  whereby  he  was  thrown  from  its 
car  and  his  arm  broken,  to  his  damage  $5,000  00.  On  the 
trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff  for 
the  sum  of  $1,250  00.  The  defendant  made  a  motion  for  a 
'lew  trial,  on  the  several  grounds  therein  stated,  and  also 
oiade  a  motion  in  arrest  of  judgment,  both  of  which  motions 
'^ere  overruled,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  there  was  a 

^''ort, steep  curve  in  the  defendant's  road;  that  in  passing  it 

"»e  driver  of  the  car  put  whip  to  the  horses  drawing  it,  so  as 

^  enable  them  to  surmount  the  steep  curve  with  the  loaded 

^h  which  was  done  so  suddenly  as  to  throw  the  plaintiff  off 

^e  platform  of  the  car,  where  he  was  standing,  breaking  his 

*^.    The  car  was  full  of  passengers,  some  standing  on  the 

P'^itformj  the  plaintiff  was  standing  on  the  platform  of  the 

^''  when  the  conductor  receive<l  his  fare. 

1.  The  main  question  in  the  case  was  whether  the  evidence 
^'•owed  that  the  plaintiff  was  injured  by  the  carelessness  and 
^^ligence  of  the  defendant  in  conducting  its  business  as  the 
^'T'ier  of  passengers  for  hire  on  its  road.     The  defendant 
'^^Hile  several  requests  of  the  court  to  charge  the  jury,  which 
^^re  refused,  and  instead  thereof  it  charged  the  jury  the  law 
applicable  to  the  facts  of  the  case,  as  contained  in  the  3033d 
^'^d  3034th  sections  of  the  Code.     We  find  no  error,  in  view 
^f  the  evidence  contained  in  the  record^  in  the  refusal  of  the 
^Urt  to  charge  as  requested,  or  in  the  charge  as  given.     The 
*^tions  of  the  Code  before  cited  embraced  the  correct  prin- 
ciples of  the  law  applicable  to  the  facts  in  the  case.     There 
^aa  no  error  in  allowing  the  witnesses  to  testify  that  since  the 
injury  to  the  plaintiff  the  defendant  had  altered  the  curve  in 
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its  road.  The  alteration  was  a  fact  wliich  it  was  compete: 
for  the  plaintiff  to  prove  for  the  consideration  of  the  jur 
subject  to  be  explained  by  the  defendant  why  the  aheratic 
was  made. 

2.  The  standing  on  the  platform  of  a  street  railroad  ca 
drawn  by  animal  power,  is  not  such  an  exposure  to  danger  I 
a  passenger  as  the  standing  on  the  piatform  of  a  railroad  a 
drawn  by  a  locomotive  operated  by  the  power  of  steam,  tl 
more  especially,  as  in  this  case,  when  there  was  no  notice  givi 
not  to  stand  there. 

3.  There  was  no  error  in  overruling  the  defendant's  motif 
in  arrest  of  judgment.  There  was  a  cause  of  action  set  for 
in  the  plaintiff's  declaration,  and  though  it  may  have  be- 
<lefectively  set  forth,  it  was  cured  by  the  verdict. 

4.  In  view  of  the  dependence  of  the  people  for  travel,  in  t. 
cities  where  street  railroads  have  been  established,  by  that  mo 
of  conveyance  in  going  to  church,  visiting  the  sick,  etc.,  wee 
not  prepared  to  hold  that  the  running  of  street  railroads 
cities  and  the  vicinity  thereof,  where  the  same  have  been  este 
lished,  on  Sunday,  is  not  a  work  of  necessity,  ascontemplaft 
by. the  4579th  section  of  the  Code,  and  that  it  is  unlawful 
run  the  same  on  that  day. 

The  jury  having  found  in  favor  of  the  plaintiff  as  to  • 
question  of  negligence  and  carelassness  on  the  part  of  the  « 
fendant,  and  as  to  the  fault  of  the  plaintiff,  and  there  be3 
no  material  errors  in  the  rulings  of  the  court  as  to  the  L 
applicable  to  the  facts  of  the  case,  and  there  being  suffici^ 
evidence  in  the  record  to  sustain  the  verdict  we  will  not 
terfere  with  the  exercise  of  the  discretion  of  the  court  in  ov^ 
ruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Cause  vs.  Walker. 

Chakles  W.  Gause,  plaintiff  in  error,  vs.  Samuel  Walk- 
BR,  executor,  defendant  in  error. 


1  a  judgment  de  bonis  testatoris  be  conclusive  of  assets  against  an 

executor  in  a  court  of  law,  yet,  on  a  proper  case  made,  based  on  equitable 

principles,  a  court  of  equity  will  grant  relief  against  a  suit  to  make  such 

occutor  individually  and  personally  liable  thereon. 

i  Where  the  bill  in  equity  alleges  that  the  assets  were  ample  at  the  time  the 

judgment  de  bonis  was  rendered,  and  therefore  the  executor  did  not  plead 

fitni  administravit  prater t  but  that  the  assets,  and  only  assets,  which  ever 

came  to  his  hands  were  a  life  policy  and  certain  lands  in  Texas,  and  that 

Ac  life  policy  was  compromised,  and  an  open  account  paid  out  of  the  fund 

feali'ed,  by  the  consent  and  with  the  acquiescence  of  the  creditor,  and  that 

^  lands  in  Texas  were,  also,  by  his  consent,  administered  in  that  state, 

*^  a  sum  much  less  than  their  estimated  value  realized  therefrom,  and  the 

answer  denies  the  allegation  of  acquiescence  and  consent,  and  such  allega- 

^on  is  supported  by  the  affidavit  of  a  disinterested  person,  and  the  court 

P*ni5  an  injunction  restraining  a  suit  at  common  law  against  the  executor 

^dividually,  this  court  will  not  control  the  discretion  of  the  court  below  in 

P*iiting  the  injunction. 

Equity.  Injunction.  Administrators  and  executors.  Plead- 
^gs.  Before  Judge  Baktlett.  Baldwin  county.  At 
^'i^mbers.    October  8th,  1875. 

"Sported  in  tiie  opinion. 

W'luiAM  McKiNLEY,  for  plaintiff  in  error. 

^^AWFORD  &  Williamson,  for  defendant. 

^AcKsoN,  Judge. 

^^nse  obtained  a  judgment  de  bonis  testatoris  against  Walk- 

A     ^  executor,  Walker  having  filed  no  plea  of  plene  adminis- 

^UprceteTf  or  otherwise.     Suit  at  common  law  was  brought 

^^  ^his  judgment  to  charge  tlie  executor  individually,  and 

^^ing  that  suit  he,  the  executor,  filed  a  bill  of  injunction 

^/^ying  to  enjoin  the  common  law  suit  on  the  ground  that 

^  judgment  against  him,  at  law,  was  conclusive,   without 

^e^ort  to  equity  ;  but  that  it  would  be  inequitable  to  hold 

^^  individually  bound,  because  at  the  time  of  such  suit 
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he  held  a  life  policy  of  $6,000  00  and  twelve  hundi 
acres  of  land  in  Texas,  worth  $1,800  00  more,  at  that  tii 
by  estimate,  and  whicli  would  have  been  more  than  enou 
to  pay  the  entire  debts  of  the  testator;  that  the^se  are 
the  assets  which  ever  came  to  his  hands,  and  that  with< 
fault  on  his  part  he  has  realized  only  about  $3,800  00 
these  assets;  tiiat  the  plaintifT,  Gause,  acquiesced  in  a  settlem« 
of  the  life  policy,  which  resulted  in  the  realization  of  oj 
$3,300  00  from  that  source,  and  that  by  the  instructions 
Gause  and  tiie  other  creditors  he  was  empowered  to  have 
Texas  lands  administered  there,  and  which  was  done,  s 
these  lands  only  realized  $500  00;  that  thus  the  estate,  wi 
out  fault  on  his  part,  is  unable  to  pay  debts  in  full,  but  t 
he  has  paid  Gause  his  full  share.  The  answer  denied  the  m 
charges  in  tiie  bill,  but  the  affidavits  sup{X)rt;ied  them.  1 
court  below  granted  the  injunction,  and  the  case  is  before 
for  review.  The  legal  question  is,  will  a  court  of  equity  gr 
relief  after  judgment  against  an  executor  cfe  6onw  tedaio 
on  a  good  case  made?  The  judgment  at  law  is  conclusiv 
assets,  and  will  a  court  of  equity  open  it;  first,  in  any  c 
and  secondly,  in  the  case  made  by  the  facts  before  recited. 

1.  The  first  point  was  decide<l  by  this  court  in  the  case 
Furlow  V8.  Tillman,  21  Georgia  Reports,  150.  There  the  cc 
says:  "This  court  has  no  doubt  that  such  a  bill  as  the  p 
ent,  (the  bill  then  before  them,)  may  be  filed  after  a  judgm 
de  bonis  testatoris,  against  the  administrator  or  executor. " 
England  it  would  be  a  more  serious  question  whether  itco 
be  filed  before  such  a  judgment;"  thereby  holding  that 
England  it  could  be  done  after  the  judgment,  and  that  in  t 
state  there  could  not  be  a  doubt  about  it.  It  is  true,  tl 
was  a  bill  to  marshal  assets,  but  the  principle  is  the  sai 
here  as  in  that  case. 

2.  The  question  then  recurs,  do  the  facts  here  make  such 
bill?  We  think,  if  true  as  alleged,  that  they  do.  The  a 
swer  denies  them,  but  the  affidavit  supports  the  main  fact 
acquiescence  by  Gause  in  the  action  of  the  executor,  and  ^ 
think  the  whole  case  should  be  tried  by  the  court  oo  t 
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merits,  and  the  facts  found  by  a  jury.  At  all  events,  we  will  not 
ooutrul  the  discretiou  of  the  court  below  in  granting  the  in- 
junction. 
Judgment  affirmed. 


Edward  E.  Estes,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

Wicrc  an  indictment  contains  two  separate  counts  for  offenses  which  may  be 
properly  joined  therein,  the  one  for  a  higher  grade,  and  the  other  for  a  low- 
er grade,  if  of  the  same  nature,  connected  with,  and  growing  out  of  the 
same  transaction,  though  the  punishment  for  each  grade  may  be  different, 
ud  apon  the  trial  the  jury  find  a  general  verdict  of  guilty,  the  legal  in- 
tendment of  such  a  verdict  is  to  find  the  defendant  guilty  of  the  highest 
grade  charged. 

Criminal  law.     Indictment.     Before  Judge  McCutchen. 
Whitfield  Superior  Court.    April  Term,  1875. 

Beporled  in  the  decision'. 

Johnson  &  McCamy,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  ''assault 
'^^th  intent  to  murder/'  and  on  the  trial  thereof  the  jury  re- 
^f«ed  the  following  verdict :  "  We,  the  jury,  find  jthe  defend- 
^^  guilty,  and  recommend  him  to  the  mercy  of  the  court.'' 
•^herewere  two  counts  in  the  indictment.  The  first  count 
"^^^  the  defendant  with  the  offense  of  an  ''assault  with  in- 
^^  to  murder,"  by  shooting  a  loaded  pistol  at  one  Henry 
"illiams  wilfully,  feloniously,  and  of  his  malice  afore- 
^^ught,  with  intent  liim  the  said  Henry  Williams  to  kill 
^dmunler.  The  second  count  in  the  indictment  charged 
^^  defendant  with  the  offense  of  "  shooting  at  another."    The 
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defendant  made  a  motion  in  arrest  of  judgment,  on  t 
ground  that  the  indictment  on  which  the  defendant  was  tri 
and  convicted  contained,  in  separate  counts,  two  separate  ai 
distinct  offenses,  requiring  different  punishments,  and  the  ju 
having  found  a  verdict  of  guilty  generally,  it  is  im{)ossLhle 
tell  of  what  tliey  found  him  guilty.  On  hearing  and  consi 
ering  the  motion,  the  court  overruled  it,  and  the  defends 
excepted. 

This  is  not  an  open  question  in  this  court.  Wliere 
'indictment  contains  two  separate  counts  for  offenses  whi 
may  be  properly  joined  therein,  the  one  for  a  higher  gra.- 
and  the  other  for  a  lower  grade  of  an  offense  of  the  same  i 
ture,  connected  with,  and  growing  out  of  the  same  transacti< 
though  the  punishment  for  each  grade  of  the  offense  may 
different,  and  upon  the  trial  the  jury  find  a  general  verdict 
guilty,  the  legal  intendment  of  such  a  verdict  is  to  find  * 
defendant  guilty  of  the  highest  grade  of  the  offense  charj 
in  the  indictment:  Bullock  vs.  The  StaiCy  \Oih  Georgia  J 
ports,  47 ;  Dean  vs.  The  State,  43d  Ibid.,  218. 

Let  the  judgment  of  the  court  below  be  affirmed. 


M.  P.  Varnell,  agent,  et  al,,  plaintiffs  in  error,  vs.  L. 
Speer,  agent,  defendant  in  error. 

1.  When  the  parties  are  not  set  out  with  sufficient  certainty  to  ascertair* 
are  the  defendants  to  a  suit,  no  valid  judgment  can  be  rendered  ajj"- 
any  one. 

2.  A  summons  of  garnishment  which  rci^uires  the  agent  of  a  railroad  <■ 
pany  to  answer  what  he  owes  to  the  defendant,  is  not  sufficient  to  foUi 
judgment  thereon  against  the  company  as  garnishee. 

Judgments.  Parties.  Garnishment.  Principal  and  ag^ 
Before  Judge  McCuTCHEN.  Whitfield  Superior  Court.  Ap 
Term,  1876. 

Reported  in  the  opinion. 
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Shumate  &  Williamson,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  L.  N.  Speer,  agent  of  E.  H. 
Speer,  against  the  Missouri,  Kansas  and  Texas  Railroad  Com" 
J>0Jwaand  their  connecting  lines  on  to  Chattanooga,  and  the 
Bast  Tennessee,  Virginia  and  Georgia  Railroad  Company, 
garnishee.    Tiie  justice  court  rendered  judgment  against  tlie 
garnishee  for  some  small  amount,  and  the  case  came  up  to  the 
superior  court  by  certiorari,  and  the  justice's  judgment  was 
affirmed  by  that  court,  and  thereupon  it  was  brought  here  by 
bill  of  exceptions.     We  think  that  the  certiorari  should  have 
been  snstained  on  two  grounds ;  first,  the  i)arties  are  too  in- 
clefinlte  to  predicate  any  valid  judgment  upon  against  any- 
body; and,  secondly,  tiie  summons  of  garnishment  is  issued 
against,  and  served  upon,  the  agent  of  the  East  Tennessee,  Vir- 
ginia and  Georgia  Railroad  Company,  and  requires  him  to 
answer  what  he  owes,  and  not  what  the  company  owes.     In 
the  case  of  VanDyke  d  al,,  vs.  Beaser,  35  Georgia,  173,  it  is 
expressly  ruled  that  a  judgment  should  be  set  aside  for  such 
«>nfnsion  and  uncertainty  of  parties  and  pleadings  as  this 
'^rd  discloses.     We  therefore  reverse  the  judgment  below, 
wid  direct  that  the  certiorari  be  sustained. 
Judgment  reversed. 


TiaMAN  W.  Johnson,  plaintiff  in  error,  vs.  Western  and 
Atlantic  Railroad  Company,  defendant  in  error. 

"^c  an  employee  of  a  railroad  company  knowingly  uses  defective  ma- 
<^Qinery,  he  cannot  recover  damages  for  injuries  resulting  therefrom. 

^ilroads.     Torts.     Before  Judge  McCutchen.     Gordon 
Superior  Court.     February  Term,  1875. 
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Reported  in  the  decUion. 

W.  H.  Dabney;  W.  R.  Moore,  for  plaintiff  in  eiro 

WoFFORD  &  MiLNER ;  Fain  &  MiLNER,  for  defendan 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendan' 
recover  damages  for  the  alleged  careless  and  n^ligent  cone 
of  the  defendant's  employees,  whereby  he  was  greatly  inju 
by  having  his  leg  broken,  etc.,  the  plaintiff  being  also  an 
ployee  of  the  defendant.  On  the  trial  of  the  case  the  j 
found  a  verdict  for  the  plaintiff  for  the  sura  of  $2,000 
The  defendant  made  a  motion  for  a  new  trial,  on  the  groi 
that  the  verdict  was  contrary  to  the  evidence,  that  it  was 
cessive,  and  for  error  in  the  refusal  of  the  court  to  charge 
jury  as  requested  by  defendant.  The  court  granted  the  i 
tion  for  a  new  trial,  whereupon  the  plaintiff  excepted. 

It  a|)pears  from  the  evidence  in  the  record  that  the  plair 
was  ill    he  employ  of  the  defendant  as  a  track  hand  u|K)ii 
road  ;  tliat  he,  with  other  employees  of  the  defendant,  at 
time  of  the  alleged  injury,  were  engaged  in  the  transportal 
of  themselves  and  tools  to  their  place  of  work,  on  a  hand- 
When  going  along  to  their  place  of  work,  on  defenda 
road,  the  boss  of  the  squad  directed  them  to  stop  and  take 
the  Ciir  three  iron  rails,  and  five  cross-ties,  which  was  d< 
placing  two  of  the  rails  on  the  west  side  of  the  car,  and 
on  the  east  side  thereof;  the  cross-ties  were  put  across 
rails,  the  car  then  went  forward  about  one-fourth  of  a  n: 
and  took  on  another  iron  rail,  which  was  placed  on  the 
side  of  the  car,  near  the  edge,  which  was  worn  off  and  beve 
The  parties  then  starte<l  off  down  the  road,  went  about 
a  mile,  when  they  reached  Reeves'  crossing;  the  boss  h 
his  whistle  for  the  car  to  stop,  and  said,  let  us  get  this  cai 
the  trnck,  the  train  will  soon   be  passing.     Whilst  unU 
ing  the  car  to  get  it  off  the  track,  the  iron  rail  which 
been  placed  on  the  east  side  of  the  car  rolled  off'and  hx 
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the  plaintiff 's  leg.     The  plaintiff  alleged^  in  his  declaration, 
as  one  ground  of  the  defendant's  negligence,  that  it  was  using 
an  old,  frail  hand-car,  that  was  nearly  worn  out,  so  much  so 
that  the  edges  of  the  platform  were  worn  off  to  a  steep  bevel, 
ftnd  that  said  hand-car  was  in  no  way  suited  to  the  use  in- 
tended.   The  evidence  before  the  jury  established  the  fact 
tliattlie  edges  of  the  platform  of  the  car,  especially  on  the 
©BfJt  side  thereof,  where  the  iron  rail  rolled  off  on  the  plain- 
tiff's 1^,  was  badly  worn  to  a  steep  bevel.     The  plaintiff 
testified  that  he  had  been  at  work  on  the  road  with  that  same 
car  about  six  months;  that  it  was  an  old  concern,  badly  worn 
off  at  the  edges  when  he  went  on  the  road,  and  continued  to 
8;^  worse  every  day ;  that  they  used  the  car  for  hauling  cross- 
tics  and  iron  rails  all  the  time,  but  he  could  sre  the  car  was 
getting  worse  and  worse  whilst  he  was  at  work  on  the  road. 
Tie  defendant,  at  the  trial,  requeste<l  the  court  to  charge  the 
jury,  "that  if  the  evidence  shows  that  there  was  any  defect 
''^  the  hand-car  furnishetl  for  the  plaintiff's  use,  and  with 
^•'lich  lie  was  associated,  and  if  it  appears  from  the  evidence 
^'"tit  the  plaintiff  was  aware  of  such  defi^ct  and  continued  to 
^^^  it,  and  was  clamaged  on  account  of  the  same,  then  he 
^^old  not  be  entitled  to  recover."     The  court  refused  this 
*^Uest  to  charge  the  jury,  giving  as  a  reason  therefor  that 
''^did  not  undei*stand  the  plaintiff  as  relying  o»  the  defects 
'*^  the  machinery  or  car  furnished  for  the  use  of  the  employees. 
'■'J  view  of  the  allegations  in  tl>e  plaintiff's  declaration  in  rela- 
**on  to  the  defective  condition  of  the  car,  and  the  evidence 
^^red  on  the  trial  in  support  thereof,  the  charge  requested 
^'^  a  pertinent  legal  charge,  and  should  have  been  given  as 
^"^Uested.     The  plaintiff's  case  was  before  the  jury  on  the 
j^*^ding8  and  evidence,  for  their  consideration,  and  they  may 
*^Ve  found  their  verdict  in   favor  of  the  plaintiff  on  the 
S*^Und  of  the  worn  and  beveled  condition  of  the  east  side  of 
*^^  platform  of  the  ear,  off  of  which  the  iron  rail  rolled  on 
^  the  plaintiff's  leg — who  can  tell?     The  court,  therefore, 
*^ould  have  given  in  charge  to  the  jury  the  law  applicable  to 
^^  evidence  in  the  case  as  requeste<i.     But  inasmuch  as  the 
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court  below  has  corrected  its  own  error,  by  granting  a    ^^^ 
trial,  we  affirm  its  judgment. 

Let  the  judgment  of  the  oourt  below  be  affirmed. 


Cass  Earp,  plaintiff  in  error,  vs.  The  State  op  GeorGSIa, 
defendant  in  error. 

1.  Confessions  must  be  voluntary,  and  without  the  slightest  hope  of  beneftor 
the  remotest  fear  of  injur)',  in  order  to  ground  the  conviction  for  csrime 
thereon. 

2.  If  the  confessions  go  to  the  jury  without  objection,  and  no  motioxi  be 
made  to  rul^  them  out,  still  counsel  may  request  the  court  in  writiKi£  to 
charge  the  above  principle  to  the  jury,  and  the  refusal  to  do  so  is  errox". 

3.  The  assurance  by  the  arresting  officer  to  a  girl  fourteen  years  old,  that  she 
shall  not  be  hurt,  does  hold  out  to  her  a  hope  of  benefit  to  induce  her  coo- 
fession,  and  is  sufficient  evidence  on  which  to  predicate  a  charge  of  this 
principle  of  law;  and  where  a  conviction  depends  in  a  considerable  de- 
gree upon  such  confession,  the  evidence  being  circumstantial,  and  hanUf 
sufficient  to  authorize  a  conviction  without  the  aid  of  the  confession,  the 
court  should  give  the  principle  in  charge  when  requested,  and  the  rcfiisil 
to  do  so  is  good  ground  for  a  new  trial. 

Criminal  law.  Confessions.  Evidence.  Charge  of  Coart. 
Before  Judge  McCutchen.  Bartow  Superior  Couit.  De- 
cember Adjourned  Term,  1874. 

Rejx)rted  in  the  opinion. 

A.  Johnson;  A.  P.  Woffori>,  for  plaiilMBin  error. 

A.  T.  Hackett,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

Cass  Earp,  the  defendant,  is  a  negro  girl  some  fourteen 
years  old.  She  was  charge<l  and  convicted  of  murder,  io 
throwing  a  little  colored  child  two  years  old  into  the  river. 
The  child  was  found  dead  some  week  or  so  afterwards,  lower 
down  the  river,  in  a  fish  trap.     The  evidence  was  purely  ci^ 
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istantial,  and  hardly  sufficient  to  authorize  a  convietioD 
hoat  the  aid  of  defendant's  confessions  of  guilt.  Those 
fessioDS  were,  that  she  threw  tlie  child  into  the  river^  but 
jr  were  reluctantly  made  by  her,  and  before  she  made  them 
said  "If  I  tell  you,  won't  you  hurt  me?"  to  which  the 
ly  of  the  constable  was,  "  no,  you  shan't  be  hurt,  I  came 
J  to  arrest  you,  and  you  shan't  be  hurt."  This  promise  was 
!at€d  to  her  upon  her  hesitating  and  asking  the  question 
In,  and  then,  and  only  then  did  she  make  the  confession. 

coufession  went  to  the  jury  without  objection,  and  her 
isel  requested  the  court  to  charge,  "  that  in  order  to  make 
confessions  evidence  against  her,  it  must  appear  to  the 
iiaction  of  the  jury  that  such  confessions  were  made  vol- 
irily,  without  being  induced  by  another  by  the  slightest 
e  of  benefit^  or  the  remotest  fear  of  injury."  The  court 
sed  80  to  charge,  and  this  was  the  main  ground  of  the  motion 
lew  trial,  which  was  refused,  and  error  is  assigned  thereon. 
Code  declares  ''to  make  a  confession  admissible,  it  must 
e  been  made  voluntarily,  without  being  induced  by  an- 
T,  by  the  slightest  hope  of  benefit,  or  remotest  fear  of  in- 
"  The  request  is  therefore  in  the  very  language  of  the 
e,and  should  have  been  given  to  the  jury,  unless  the  de- 
lant  forfeited  her  right  to  the  charge  by  the  failure  of  the 
isel  to  object  to  the  confession,  or  to  move  to  rule  it  out. 
court  below  put  his  refusal  upon  this  ground,  and  the  na- 
question  is,  should  a  conviction  for  murder  stand  upon  il- 
1  evidence  b||^se  it  went  to  the  jury  without  objection, 
snthecourt'flilention  was  called  to  it,  and  he  was  request- 
0  charge  the  law  thereon,  and  wholly  failed  to  do  so  ?  We 
ik  that  it  should  not  stand,  but  that  the  unhappy,  and 
btless  guilty  girl,  should  have  another  chance  for  her  life, 
if  convicted,  should  be  convicted  according  to  law, 
^  motion  to  rule  out  the  evidence  would  have  been  the 
rand  better  practice;  but  if  admitted,  we  think  the  law 
*^M  go  to  the  jury  with  it,  that  it  might  have  only  the 
ght  to  which  it  is  entitled.  The  girl  here  evidently  hoped 
^  she  would  make  something  by  her  confession,  for  the 

Vol  lv.  id. 
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great  man  of  the  company,  in  her  eyes,  the  constable,  ass 
her  that  she  should  not  be  hurt,  after  she  had  expressec: 
apprehensions  that  they  would  hurt  her.  Besides,  son 
the  witnesses  heard  the  promise  of  the  constable  tha 
should  not  be  hurt,  and  others  did  not,  and  the  testimo] 
the  latter  was  in  before  it  was  certain  that  such  hopes 
held  out  to  her  to  induce  the  confession,  and  in  such  oasi 
counsel  might  well  prefer  not  to  rule  out  the  evidence, 
was  already  in,  but  to  ask  the  instructions  of  the  court  t 
on.  At  all  events,  the  circumstantial  evidence,  withou 
confessions,  would  scarcely  justify  the  hanging  of  thij 
fendant;  and  if  her  confessions  were  illegally  extorte<l 
her,  she  ought  not  to  suffer  the  death  penalty,  fieside 
think  this  court  has  substantially  ruled  the  point  in  ii 
See  Holsenbake  vs.  The  State,  45  Oeorgia,  47 ;  Stallmg 
Tne  State,  47  Ibid,  572 ;  and  Nathan  Irwin  vs.  The  i 
54  Ibid,,  39.  These  cases  leave  this  no  longer  an  oj)en  ( 
tion  in  this  court.  Let  the  judgment  be  reversed  on  the  gn 
that  the  court  erred  in  not  granting  the  new  trial  on  the  grc 
predicated  upon  the  refusal  to  charge  as  requested. 
Judgment  reversed. 


Edw/n  T.  Gray  et  al.,  plaintiffs  in  error,  vs.  Georgi 
Obear,  executor,  defendant  in  error. 

A  bill  was  filed  by  the  complainant  against  the  defendant,  as  executor  o 
father's  will,  for  account  and  settlement.  The  latter  answered  that  he 
the  property  in  controversy  under  the  provisions  of  said  will,  as  trusic 
complainant,  who  was  non  compos  mentis,  and  not  as  executor.  He 
set  up,  by  way  of  cross-bill,  that  certain  judgments  had  oeen  fraudul 
obtained  against  complainant,  and  that  the  executions  issuing  there 
levied  upon  the  aforesaid  property ;  he  therefore  prayed  that  such  plai 
in  yf.  fa.  might  be  made  parties  to  this  litigation,  and  enjoined  from 
ther  proceeding  with  their  le\7.  The  court  ordered  in  accordance 
the  prayer : 

Held,  error.  The  defendant  had  his  remedy  without  bringing  such  third 
sons  into  litigation  with  which  they  had  no  concern. 
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Equity.     Parties.     Before   Judge  Hill,     Bibb  county. 
At  Chambers.     July  8th,  1875. 

This  is  the  second  time  this  case  has  been  before  this  court: 
See  54  Georgia  Reports,  231. 

Report^  in  the  decision. 

R.  F.  Lyon  ;  J.  &  J.  C.  Ruthef{FORd,  for  plaintiffs  in 
error. 

Lanier  &  Anders^)N,  Hill  &  Harris,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  an  original  bill 
had  bven  filed  by  Edwin  T.  Gray  against  Obear,  as  the  execu- 
tor of  lijg  fjj||„.j.'g  ^vill,  calling  uyKyn  him  for  an  account  and 
^ttlcment  as  such  executor.  The  defendant  set  up  as  a  de- 
^D^to  that  suit  that  he  held  the  property  claimed,  as  trustee 
""'W  (lie  will  of  the  complainant's  deceased  father,  and  was 
"^tboiind  to  account  to  him  as  executor.  On  a  former  trial 
^' that  case  which  was  brought  here  by  a  writ  of  error,  the 
juugmont  of  the  court  below  was  reversed  an<l  a  new  trial  or- 
^^'f<^l,  this  court  holding  and  deciding  that  a  trust  estate  could 
'Jot  bo  (Teate<l  in  this  slate  for  the  sole  benefit  of  a  full  grown 
'^'sn  who  is  «ui  j'um,  and  be  conveyed  to  a  trustee  for  the 
Purpose  (»f  prq||rt5ting  it  against  his  creditors  for  the  payment 
^'  his  debts,  of  for  the  purpose  of  depriving  him  from  the  free 
^'^^and  enjoyment  of  such  property  as  the  owner  thereof  It 
^'''  not  ap[>ear  on  the  face  of  the  pleadings  on  the  former  trial 
t"at  the  alleged  cestui  que  trust  was  non  compos  mentis,  and 
therefore  incapable  of  managing  his  own  property;  the  defend- 
'^'^t  in  his  answer  to  the  complainant's  bill  in  that  suit,  did 
^Qt  allege  ^/irti /ac^.  The  defendant  has  now  amended  his 
^t^swer  alleging  that  the  complainant  ij^,  and  was  at  the  time  of 
the  execution  of  his  father's  will,  non  compos  mentis,  and  in- 
^Pable  of  managing  his  affaii's.     The  defendant  also  alleges 
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ID  his  amended  answer  in  the  nature  of  a  cross-bill^  thai 
tain  executions  issued  on  judgments  obtained  against  E 
T.  Gray  on  contracts  made  by  him  with  one  Harris,  have 
assigned  and  transferred  by  said  Harris  to  J.  &  J.  C.  Ru 
ford,  who  have  caused  the  same  to  be  levied  on  lot  nu 
nineteen  as  the  property  of  E.  T.  Gray,  which  is  held  b 
defendant  as  trustee  for  him,  the  defendant  alleging  thf 
making  of  the  contracts  with  Gray  by  Harris  and  obta 
judgments  thereon,  was  a  fraud  upon  the  defendant  as  tr 
aforesaid.  The  defendant,  in  his  said  answer,  in  the  natur 
cross-bill,  prays  that  J.  &  J.  C.  Rutherford  may  l>e  made 
ties  thereto,  and  that  they  be  enjoined  from  proceeding  t< 
the  property  levied  on  as  aforesaid,  or  any  other  propert; 
der  said  executions,  until  the  further  order  of  the  court 
the  hearing  of  the  motion  for  the  injunction  as  prayed  fo 
presiding  judge  granted  the  same;  whereupon  the  defend 
in  the  cross-bill,  J.  &  J.  C.  Rutherford,  excepted. 

The  original  bill,  and  the  answer  thereto,  which  is 
sought  to  be  amended,  was  a  suit  between  E.  T.  Gray, 
Obear,  the  defendant,  as  executor  of  William  Gray,  ca 
upon  the  latter  for  an  account  and  settlement  with  the  comp 
ant  as  executor.  The  defendant  insisted  he  was  not  liable  t 
count  to  the  complainant,  as  exi»cutor,  because  he  held  the  ) 
erty  as  trustee,  and  that  the  objects  and  purposes  of  the  trus 
not  been  executed;  that  was  the  question  involved  l^etwee 
parties  in  the  original  suit.  In  our  judgment,  it  was  co 
tent  for  the  defendant  to  amend  his  answer  by  alleging 
the  complainant  was  noii  compos  mentis  for  the  purpa* 
that  original  suit,  but  we  are  not  aware  of  any  law,  or  ri 
equity  practice,  which  would  authorize  the  defendant 
cross-bill,  to  make  J.  &  J.  C.  Rutherford  parties  to  thai 
l)etween  Gray  and  Obear,  the  defendant  therein.  Why  si 
the  defendant  be  allowed,  by  a  cross-bill,  to  compel  the 
be  made  parties  to  that  original  suit,  and  litigate  between 
and  Edwin  T.  Gray  ?  If  the  defendant  has  a  title  as  tr 
to  the  property  levied  on,  he  can  inter[K)se  his  claim  to  if 
there  are  any  obstacles  in  the  way  of  his  asserting  his  clai 


ATLANTA,  JULY  TERM,  1«75.  141 

Rowland  vs,  Harris. 

t,lie  property  in  the  manner  pointeii  out  by  law,  or  if  his 

remedy  at  law  is  inadequate  for  his  protection,  then  let  him 

file  an  original  bill  against  the  parties,  and  not  force  them  by 

a  cross-bill  into  a  litigation  between  himself  and  Gray  with 

'which  they  had  no  concern.     In  our  judgment,  the  presiding 

judge  erred  in  making  J.  &  J.  C.  Rutherford   parties  to  the 

original  suit  between  Gray  and  the  defendant  in  the  nature 

of  a  cross-bill,  and  then  enjoining  them,  on  the  statement  of 

facts  disclosed  in  the  record. 

Let  the  judgment  of  the  court  below  be  revei'sed. 


"^n.LiAM  L.  Rowland,  executor,  plaintiff  in  error,  v%,  Ida 
F.  Harris,  defendant  in  error. 

A  negotiable  note  for  value  imports  that  it  is  given  for  a  consideration,  and  it 
devolves  on  the  defendant,  who  pleads  that  it  is  without  consideration,  to 
^how  the  fact,  and  proof  that  a  note  previously  given  by  another  for  the 
•^^ime  amount,  and  satisfied  by  the  payee  about  the  time  the  note  sued  on 
Was  given,  is  insufficient  to  show  the  want  of  the  consideration  without 
^^''e,  though  one  note  was  given  by  the  father,  and  satisfied  by  him,  and 
^hai  sued  on  was  given  by  the  daughter  to  the  same  payee. 

^^I'omissorv  notes.     Consideration.     Before  Judge  U^'DER- 
^<X)i>.    Fi^yd  Superior  Court.     July  Term,  1874. 

^i^orted  in  the  opinion. 

I^ABNEY  &  FoucHE,  for  plaintiff  in  error. 

5^iiTH  &  Branham,  for  defendant. 

JACKSON,  Judge. 

^his  was  a  suit  on  a  promissory  note  for  $1,000  00,  paya- 
^  to  plaintiff's  testatrix  or  bearer,  and  purporting  to  be  for 
value  received,  and  dated  22d  of  March,  1869.  The  defend- 
*^^  put  in  a  plea  of  no  consideration,  and  on  that  issue  the 
^  Went  to  the  jury,  who  found  for  the  defendant.  A  mo- 
"^n  for  a  new  trial  was  made  by  the  plaintiff  on  the  ground 
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that  tlie  court  erretl  in  charging  the  jury,  "that  if  there 
another  note,  and  there  was  an  agreement  that  the  first 
was  not  to  be  paid,  and  the  note  sued  on  wa&  given  in  li 
said  first  note,  and  there  was  no  consideration  prove<1, 
there  was  no  consideration  to  support  the  note  sued  on, 
plaintiff  cannot  recover,"  and  on  the  further  ground  thu 
verdict  is  contrary  to  the  evidence  and  without  evidence  to 
port  it.  Tlie  court  refuFed  to  grant  the  new  trial,  and  j 
tiff  excepted,  and  the  question  is,  was  there  evidence  to  au 
ize  the  charge  and  sustain  the  verdict?  AVe  are  constr 
to  say  that  we  think  there  is  not  enough  in  the  record 
sented  to  us.  What  other  circumstances  may  be  adduce 
another  trial,  how  far  the  defendant  may  then  strengthe 
case,  we  cannot,  of  coui*se,  pretend  to  foresee;  but  the  sol 
timony  on  which  she  relies  here  to  destroy  the  whole  teno 
effect  of  this  negotiable  paper  which  shows  considerati" 
its  face,  is  that  of  Mr.  Walker,  who  only  testifies  that : 
as  he  knows  the  note  was  without  consideration.  He  gc 
to  say  that"  the  defendant,  his  daughter,  had  no  ])ropert 
cept  wliat  he  bought  at  tlie  sale  of  her  fii-st  husband's 
Rowland,  effects,  and  knows  of  nothing  she  could  have  g 
this  note;  that  he  gave  a  §1,000  00  note  to  testatrix  for  n 
borrowed  from  her  when  he  bouglit  her  son's  (the  husl)a 
his  daughter)  property;  that  she  agreed  to  give  liim  uj 
note,  if  he  would  make  the'deed  to  his  daughter,  with  poi 
disjKJse  of  the  property,  §5,000  00  or  $6,000  00  wort 
will,  thinking  that  thereby  her  son  might  be  reclaimed 
dissipated  habits;  that  this  was  done,  and  his  note  seni 
by  Mrs.  Eowland,  the  testatrix,  and  canceled;  but  lu 
not  swear  that  the  note  sued  on  was  taken  in  lieu  of  th 
thus  taken  up,  nor  is  there  any  evidence  in  this  record  t 
effect.  On  the  wliole,  tlie  evidence  is  not  sufficient  as  it  s 
to  authorize  the  charge  or  the  verdict,  and  we  feel  consti 
to  reverse  the  judgment  on  the  ground  that  the  court 
should  have  granted  the  new  trial. 
Judgment  reversed. 
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jA3iEBT.  MiiXER,  administrator,  plaintiff  in  error,  vs.  The 
Southwestern  Railroad  Company,  defendant  in  error. 

John  Lovette,  administrator,  plaintiff  in  error,  vs.  The 
Southwestern  Railroad  Company,  defendant  in  error. 

(Jaocsoh,  Judge,  having  been  of  counsel,  did  not  preside  in  these  cases.) 

The  Code  limits  the  right  to  recover  for  the  homicide  of  another  to  the  widow 
or  children  of  the  deceased,  omitting  the  words,  contained  in  the  act  of 
1856,  "if  no  child  or  children,  it  shall  vest  in  his  legal  representative." 
This  court  is  bound  to  presume  that  such  words  were  intentionally  omitted, 
and  the  right  of  action  thereby  given  no  longer  exists. 

Actions.  Torts.  Homicide.  Before  Judge  Hill.  Bibb 
Superior  Court.     October  Adjourned  Term,  1874. 

The  two  cases  above  stated  were  argued  and  determined 
together. 

K«ported  in  the  decision. 

^ooTEN  &  Simmons, /or  plaintiffs  in  error. 

K«  F.  Lyon,  for  defendant. 

Earner,  Cliief  Justice. 

This  was  an  action  brought  by  the  plaintiff,  as  administra- 
tor of  William  M.  Miller,  deceased,  against  the  defendant,  to 
J^ver  (laniatics  for  the  alleged  homicide  of  the  plaintiff's 
intestate,  by  the  negligent  running  of  its  engine  and  cai^s 
^P^n  its  road.  The  defendant  demurred  to  the  plaintiff's 
^^laration.  The  court  sustained  the  demurrer  and  dismissed 
the  plaintiff's  action,  whereupon  the  plaintiff  except^!. 

The  only  question  presented  for  our  consideration  and  jud«»- 
'^^nt  is,  wliether  that  part  of  the  4th  section  of  the  actof  1856, 
^hich  provides  that  if  any  one  shall  be  killed  by  the  care- 
^ness,  negligence  or  improper  conduct  of  any  railroad  com- 
P^^yj  their  officers,  agents  or  employees,  by  the  running  of  the 
^^  or  engines  of  any  of  said  companies,  when  there  is  no 
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widow,  child  or  childreD,  the  right  of  action  to  recover  d 
ages  was  vested  in  the  legal  representative  of  the  f 
killed,  is  superseded  by  the  2971st  section  of  the  Code.  [ 
section  of  the  Code  declares  that  a  widow,  or  if  no  wide 
child  or  cliildren,  may  recover  for  the  homicide  of  the 
band  or  parent,  and  if  suit  be  brought  by  the  widow  or  < 
dren,  and  the  former,  or  one  of  the  latter  dies,  pending 
action,  the  same  shall  survive  in  the  first  case  to  the  chile 
and  in  the  latter  case  to  the  surviving  child  or  chile 
When  the  legislature,  by  the  enactments  in  the  Code,  has 
dertaken  lo  deal  witli  the  subject  matter  of  prior  statutes, 
either  alters  or  modifies  the  same,  the  law,  as  declared  in 
Code,  will  be  considered  as  the  latest  expression  of  the  L 
tiye  will  in  relation  to  that  subject  matter  upon  which  it 
acted.  In  providing  in  the  Code  who  might  recover  c 
ages  for  the  homicide  of  another,  it  is  limitcni  to  the  wi 
and  chihlren  of  the  husband  or  parent;  the  words  in  th< 
of  1856,  "if  no  child  or  children,  it  shall  vest  in  his  I 
represenUitive,"  are  omitted,  and  as  the  legislature,  in  ad 
ing  the  2971st  section,  as  it  is  found  in  the  Code,  were  c 
ing  with  the  same  subject  matter  as  contained  in  the  4tli 
tion  of  the  act  of  1856,  we  are  bound  to  presume  that 
words  "if  no  child  or  children,  it  shall  vest  in  his  legal 
resentative,"  were  intentionally  omitted.  In  view  of  the 
vious  rulings  of  this  court  in  the  case  of  the  Georgia  i 
road  Company  vs,  Wyim,  42rf  Georgia  Reports,  331,  an( 
the  case  of  Alkn  vs.  The  Atlanta  Street  Railroad  Compi 
decided  at  the  present  term,  the  questi(m  in  the  record  i 
before  us  can  hardly  be  said  to  be  open  for  discussion  her 

The  case  of  Lovette,  administrator^  vs.  The  Southwes 
Railroad  Company,  involving  the  same  question,  was  arg 
together  with  the  case  of  Miller,  administrator,  against 
same  defendant 

Let  the  judgment  of  the  court  below,  in  both  cases,  Ix 
firmed. 
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Richard  Gwinn,  plaintiff  in  error,  vs.  J.  J.  Smith,  defend- 
ant m  error. 

1.  Where  the  fact  exists  in  the  knowledge  of  the  levying  officer,  that  there 
vas  no  personal  property  to  be  found  whereon  to  levy  the  execution,  it  is 
not  error  in  the  court  to  allow  him  to  make  the  entry  nunc  pro  tunc, 

2.  Where  such  entry  of  nunc  pro  nunc  is  made  at  the  term  of  the  court  pre- 
cceding  that  of  the  trial,  unless  the  judgment  allowing  such  entry  be  ex- 
cepted to  at  the  term  when  rendered,  under  section  4254  of  the  Co<le,  it 
"^  not  be  considered  by  this  court  in  the  bill  of  exceptions  certified  at  the 
trial  term  of  the'  claim  case. 

3.  A  mortgagee  may  purchase  the  mortgaged  land  sold  under  a  tax  execution, 
and  if  the  sale  be  fair,  and  there  be  no  fraudulent  collusion  between  him 
and  the  mortgagor,  the  sheriff's  title  to  him  will  be  good  against  a  judg- 
Bicnt  creditor  whose  lien  is  older  than  the  inortgage,  especially  where  the 
•tt  execution  is  older  than  the  mortgage. 

4-  Where,  in  such  case,  the  mortgagor  has  had  the  land  set  apart  as  a  home- 
stead, and  by  proceedings  in  chancery  and  direction  of  the  chancellor,  has 
mortgaged  the  same  to  the  mortgagee,  and  the  mortgagee,  after  his  pur- 
chase at  the  sheriff's  sale  under  the  tax  execution,  takes  a  deed  from  the 
Otoitgagor  and  his  wife,  with  the  approval  of  the  ordinary,  to  clear  away 
*^  clond  from  his  title,  he  is  not  estopped  on  the  trial  of  the  claim  case 
from  denying  title  in  the  mortgagor  subsequent  to  the  sheriff's  deed. 

Return.  Execution.  Practice  in  the  Supreme  Court.  Taxes. 
MoFtgage.  Estoppel.  Before  Judge  Clark.  Sumter  Su- 
perior Court.     April  Term,  1875. 

Imported  in  the  opinion. 

^«  P.  HoLLis;  DuPoNT  GuERRY,  for  plaintiff  in  error. 

.^«  A.  Smith,  for  defendant. 

•'ackson.  Judge. 

^winn  oblained  against  Mitchell  a  judgment,  founded  on  a 
*e^t  prior  to  the  constitution  of  1868,  dated  in  March,  1871. 
^'^€  execution  issued  thereon  was  levied  on  the  24th  of  May, 
^*^3,  ujion  a  tract  of  land  claimed  by  Smith.  On  the  trial 
^  "^'8  claim,  plaintiff  introduced  his  execution,  and  showed 
P^^^ion  in  the  defendant,  Mitchell,  since  the  date  of  the 
J  S^ent,  and  a  deed  from  Mitchell  and  wife  to  the  claimant 
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I>earing  <late  the  4th  of  February,  1873,  also  since  the  ju( 
nicnt,  and  thereupon  closed  his  case  The  claimaut  int 
duced  a  tax  execution  against  Mitchell,  date<l  the  27(b 
January,  1872,  with  a  levy  upon  the  land  in  dispute  there 
and  deed  from  the  sheriff,  dat^tl  the  6th  of  August,  18' 
He  also  intro<luced  papers  showing  a  homestead  set  apart 
defendant,  and  proceedings  in  chancery  show^ing  the  appoi 
ment  of  defendant  as  trustee  for  wife  and  children,  and  i 
thority  to  mortgage  the  land  to  claimant,  granted  by 
chancellor,  and  tlie  mortgage  dated  the  Tith  of  March,  18 
Claimant  also  showed  that  the  sale  was  fair,  and  explaii 
•  that  he  took  the  deed  from  Mitchell  and  wife  to  settle 
mortgage,  and  to  remove  the  homestead  cloud  from  his  ti 

1,2.  It  was  objected  to  the  introduction  of  the  tax  exc 
tion  that  the  court  hjid  permitted  the  levying  officer  to  m 
the  entry  of  "  no  personal  property,"  after  its  levy  an<l  at 
last  term  of  the  court;  and  this  is  the  first  error  assigned, 
think  the  entry  nunc  pro  tunc  was  proj)erly  allowed  by 
court.  It  was  so  expressly  ruled  by  this  court  in  the  cas 
Hopkins  V8,  Burchy  3d  Kellyj  222.  Besides,  the  entry  she 
have  been  excepted  to  when  made  under  the  order  at  the  ] 
ceding  term :  Code,  section  4254. 

3.  The  court  charged  the  jury  that  the  claimant  got  a  g 
title  from  the  sheriff,  under  the  sale  for  taxes,  unless  fr 
and  collusion  between  him  and  tlie  defendant  appeared  f 
the  evidence;  and  this  is  the  second  error  assigned.  We  s© 
error  in  the  charge,  nor  in  the  third  and  last  assignment 
the  verdict  is  against  the  law  and  the  testimony.  The  m 
gagee  had  as  much  riglit  as  any  other  person  to  buy  at 
sale  of  the  land  for  taxes,  and  the  tax  execution  being  o 
than  his  mortgage,  he  bought  the  entire  title  in  that  case,  € 
if  he  would  not  have  done  so  in  any  event.  My  own  0| 
ion  is,  that  he  would  have  bought  the  whole  title  subjec 
the  mortgage  lien,  which  was  his  own,  whether  the  taxjt. 
was  older  or  younger  than  his  mortgage,  because,  in  Geoi 
the  title  never  passes  to  the  mortgagee,  but  remains  in 
mortgagor,  the  mortgage  being  a  mere  security  for  a  debt. 
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4.  Nor  do  we  think  there  is  anything  in  the  idea  that  the 
claimant  was  estopjKKl  by  taking  the  subsequent  deed  from 
Mitchfll  and  wife,  from  denying  title  in  Mitchell  after  the  tax 
sale.  He  was  right  in  doing  so,  to  settle  the  mortgage  and 
to  remove  the  homestead  cloud  from  his  title.  We  are  clear 
that  the  verdict  finding  for  the  claimant,  and  the  judgment 
of  the  court  refusing  the  new  trial  are  right,  and  we  decline  to 
disturb  them. 

Judgment  affirmed. 


E.C.  Granniss,  plaintiff  in  error,  vs.  Bates  &  Comer,  de- 
fendants in  error. 

I  (Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

I 

,      The  allegations  of  the  bill  make  such  a  prima  facie  case  of  fraud  as  would 

\        require  the  overruling  cf  a  demurrer  thereto. 

Equity.  Fraud.  Before  Judge  Hill.  Bibb  Superior 
Court    October  Term,  1874. 

Comer  filc<l  his  bill  against  Granniss,  making,  in  brief,  this 
««se:  In  July,  1873,  complainant  instructed  one  J.  F.  Han- 

'  8on,a  broker,  to  buy,  in  Macon,  for  him  one  thousand  shares 
in  the  "Southern  Insurance  Company,"  loo^ited  in  Savannah, 
^here complainant  resi<led,  at  $1  50  per  share,  and  not  to  ex- 
^  $1  75  per  sliare;   the  par  value  of  each  share  being 

I  WO  00  per  share,  with  $2  50  per  share  paid  in.  Hanson, 
*Di8laking  and  misapprehending  his  instructions,  not  knowing 
"*6par  value  of  the  stwk  or  amount  paid  in  on  it,  approached 
Granniss,  a  citizen  of  Macon,  in  whom  Hanson  reposed  spe- 
^1  trust  and  confidence,  and  by  reason  of  said  Granniss 
being  engaged  in  insurance,  and  the  special  agent  of  said 
^thern  Insurance  Company  in  Macon,  for  the  purpose  of 
^niplying  with  what  he  conceived  to  be  his  instructions,  and 
offered  him  fifty  percent,  premium  on  what  had  been  paid  in 
^f  said  stock,  equivalent  to  an  offer  of  $3  75  per  share,  the 
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market  value  of  wliich  was  not  more  tlian  $1  75  per  share, 
fact  .well  known  to  Granniss  at  the  time.  Granniss  fraudi 
lently  conceale*!  from  Hanson  the  real  value  of  said  stod 
knowing  that  Hanson  was  ignorant  thereof^  and  agreed  I 
furnish  the  recjuired  number  of  shares  in  a  few  days,  an 
caused  one  thousand  shares  of  said  stock  to  be  transferred  c 
the  books  of  the  company  to  Bales  &  Comer,  for  whom  Hai 
son  said  he  was  buying  them,  said  Granniss  knowing  that  I 
was  about  to  sell  said  stock  for  about  $2  00  per  sliare  abo 
its  market  value  by  reason  of  the  ignorance  of  complaiuan 
agent,  and  of  his  mistake  and  misapprehension  as  to  his  i 
structions. 

On  the  19th  July,  1873,  the  trade  was  concluded,  a 
Granniss  transferre<l  and  delivered  the  one  thousand  shares 
said  agent  of  complainant,  .and  said  Hanson,  on  that  d] 
paid  to  said  Granniss  for  said  stock  $3,750  00,  it  not  bei 
worth  more  than  $1,750  00  on  the  market,  as  was  well  knoT 
and  then  to  reimburse  himself  drew  a  check,  of  which  i 
following  is  a  copy: 

''  $3,759  37.  Office  of  Cherry  &  Hanson, 

"Macon,  Georgia,  July  19th,  1873 

"At  sight  pay  to  the  order  of  T.  W.  Maugham,  Esq.,  cai 
ler,  $3,759  37  for  one  thousand  shares  Southern  Insurances; 
Trust  Company  stock,  value  receive<l,  and  charge  to  accoi 
of  your  obedient  servant,  "J.  F.  HANSON 

"To  Messrs.  Bates  &  Comer,  Savannah." 

"No.  101. 

Indorsed:  "PayD.  O.  Talley,  Esq.,  cashier,  for  aocoi 
Central  Georgia  Bank.  "T.  W.  Manqham,  Cashier  J 

Complainant  being  absent  from  Savannah  at  the  time, 
book-keeper  at  first  refused  payment,  but  hearing  afterwa 
that  Hanson  had  really  paid  said  sum,  he  caused  the  drafl 
be  paid  with  his  own  funds. 

When  complainant  first  heard  of  this  trade  he  was  in  A 
bama,  and  telegraphed  Hanson  to  cancel  or  go  no  further  wi 
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it  Oo  bis  return  to  Georgia,  and  being  informed  as  to  Gran- 
niae^sljarp  practice,  he  wrote  him,  and  receiving  no  reply, 
wrote  again,  to  which  last  Granniss  answered  as  follows: 

"Macon,  November  11th,  1873. 
"Hugh  M.  Comeb,  Esq.,  Savannah,  Georgia. 

"i)eor  Sir:  Yours  of  the  18th  October  and  of  the  5th  in- 
stant, both  at  hand  and  noted.  The  former  was  received  just 
on  the  eve  of  our  state  fair,  and  being  very  busy,  was  the 
canae  of  my  not  answering  sooner. 

"Isold  Mr.  Hanson,  in  July  last,  one  thousand  shares  of 
theSoutlieni  Insurance  Company  stock  at  his  own  offer,  and 
transferred  the  scrip  as  he  requested,  to  enable  him  to  get  the 
money;  there  was  no  mistake  between  him  and  me,  which  he 
now  admits. 

"I  knew  of  no  other  person  in  the  transaction. 

"Very  respectfully,  E.  C.  Granniss.'' 

Prays  that  the  sale  be  canceled  and  the  money  paid  by  him 
irfinded  with  interest;  or  that-  the  sale  be  confirmed  at  tlie 
nuirket  value  of  the  stock,  and  his  overpayment  be  refunded 
^th  interest. 

Wilson  M.  Bates,  the  partner  of  complainant,  was  subse- 
Vently  made  a  party  by  amendment. 

To  this  bill  the  defendant  demurred.  The  demurrer  was 
<*^emiled  and  he  excepted. 

R  P.  Lyok,  for  plaintiff  in  error. 

A.O.  Bacon,  for  defendant. 

Vabker,  Chief  justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
•ottoset  aside  the  sale  of  one  thousand  shares  of  stock  in  the 
°^them  Insurance  and  Trust  Company  alleged  to  have  been 
"***'«  by  the  defendant  to  the  complainant's  agent,  on  the 
P«ond  of  fraud  and  mistake.  The  defendant  filed  a  general 
*Oi«rrer  to  the  complainant's  bill  which  was  overruled  by 
^  court  and  the  defendant  excepted. 
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Fraud  may  be  eitL.r  actna.  or  constructive.     Actual  fmiid 
ousists  in    any  kind  of  artifice   by  which    another  is  de-. 
leived.     Constructive  fraud  consists  of  any  act  of  omistionf 
jr  commission  contrary  to  legal  or  equitable  duty,  trust  of 
confidence  justly    reposed,  whicii   is  contrary   to   good  con- 
science and  operates  to  the  injury  of  another:  Revised OodCf 
sectiim  3173.     Mistake  relievable  in  ecjuity,  is  some  ufdn'^ 
tentional  act,  or  omission,  or  error,  arising  from  ignoranoe, 
surprise,  imposition,  or  misplaced    ctmfidence:     Code,  sec- 
tion 3117.     The  suppression  of  a  fact  material  to  beknowDy    ' 
and  which  the  party  is  under  an  obligation  to  commuaioate} 
constitutes  fraud.     The  obligation  to  communicate  may  ari0^ 
from  the  confidential  relations  of  the  parties,  or  from  the  pa«*- 
ticular  circumstances  of  the  case:  Code,  section   3175,    I** 
view  of  these  general  principles  of  the  law,  and  assuming  tl*** 
allegations  in  the  complainant's  bill  to  be  true,  in  relation  *>^ 
the  sale  of  the  sharos  of  stock,  as  the  defendant's  demui 
does,  there  was  no  error  in  overruling  the  same. 
Let  the  judgment  of  the  court  below  be  afBrmeil. 


Patrick  K.  Ship:i.i>s,  plaintiff  in  error,  vs.  The  Mayc^w)/ 
AND  Aldermen  of  the  City  of  Savannah,  defendaii^:i3^ 
in  error. 


Where  the  (omplainant  allcj^c   in  his  bi"  that  he  has  l>een  in  jx«s«c5sion   ^:m 
enjoyment  of  certain  lands  in  the  city  of  Savannah  for  thirty  years,    sud 
that  the  city  officers  have  notitietl  him  to  remove  his  fence  therefrom  witluB 
five  (lays,  or  it  will  be  clone  by  them  forthwith,  as  an  encroachment  uj>oni 
street,  and  where  the  bill  states  further  that  said  land  has  never  l*en  dedi' 
cated,  or  occupied,  or  used,  as  a  street,  and  where  there  is  no  answer  filcd^ 
or  cause  by  affidavit  shown  by  the  defendant  why  an  injunction  should  not 
be  granted,  but  the  facts  stated  in  the  bill  are  admitted  by  demurrer,  the 
court  should  grant  the  injunction. 

Injunction.  Municipal  corporation.  Streets.  Before  Jiidp 
Tompkins.  CImtham  county.  At  Chambers.  July  Slst 
1875. 
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Beported  in  the  opinion. 

BuFcsE.  Lester;  Meldrim  &  Adams,  for  plaintiff  in 
error. 

William  S.  Basinger,  by  Jackson  &  Clarke,  for  defend- 
aot8. 

Jackson,  Judge. 

Patrick  K.  Shields  brouglit  a  bill  in  equity  against  the 
City  of  Savannah,  and  stated  therein  tliat  he  had  been  in  the 
possession  and  enjoyment  of  certain  lands  iu  that  city  for 
more  than  thirty  years  under  undisputed  claim  of  right;  that 
Coring  all  that  period  the  said  lands  liave  never  been  used  as 
istreetor  otherwise  by  the  authorities  of  said  ciiy ;  yet  that 
tfce said  city  autliorities  had  notified  him  to  remove  a  fence 
^»ereon,  and  in  the  event  he  did  not  do  so  within  five  days, 
that  they  would  proceed  to  remove  the  same  as  an  encroach- 
Jnentiipon  the  street.  The  bill  prayed  for  an  injunction; 
due  notice  was  given  of  time  and  place  to  hear  the  Mnme;  on 
the  hearing  no  answer  was  filed  and  no  affidavits  produced,  but 
Ae  facts  stated  in  the  bill  were  admitted  on  demurrer.  The 
^urt  refused  the  injunction  and  dismi.^sed  the  bill. 

The  bill  i.«  rather  meagre  in  its  statement  of  facts;  but  it  is 
distinctly  stated  that  the  land  has  been  in  the  jwssession  of  the 
^niplainant  for  over  thirty  years,  and  that  the  city  has  not  for 
t'^at  period  used  any  of  it  for  a  street,  or  disputed  complain- 
•'^t's claim  of  right  thereto.  Thirty  years' possession  gives 
"'eflccn|)ant  a  perfect  title  to  the  land;  the  city,  according  to 
'"ebill,  is  about  to  exercise  such  an  act  of  owmn-ship  over  it 
^  Would  cloud  the  title  ofthe  complainant  thereto;  and  under 
^^J^wel  I  settled  principlesofoquity,  an  injunction  will  be  grant- 
^in  such  aciise.  The  order  served  upon  the  complainant  is 
peremptory;  itoffersnocompensation,  but  claims  the  right  with- 
^t  tendering,  or  provid ing  for  the  adjust  mcnt  of  any  compen- 
^tion,  to  exercise  dominion  over  land  admitted  by  the  demurn  r 
to  have  been  for  more  than  thirty  years  in  the  possession  of  com- 
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plainant  with  undisputed  claim  of  right  thereto.  Short  a 
the  l)il)  and  few  tlie  facts  charged,  we  think  that  thee 
should  answer,  and  proof  should  be  heard  u|^)on  it,  and  i 
the  court  erred  in  not  retaining  the  bill  and  granting  the 
junction.  2  Dillon,  p.  576,  notes  on  pp.  577,  839 ;  High, 
Injunc,  sections  265,  350,  and  cases  cited. 
Judgment  reversed. 


Peter  C.  Saw- yer,  plaintiff  in  error,  vs.  Maria  Slew 
defendant  in  error. 

When  the  vendee  of  a  lot  of  land,  who  is  in  the  possession  thereof,  scd 
resist  the  payment  of  the  purchase  money  therefor,  on  the  ground  thai 
vendor  cannot  make  him  a  good  title  because  of  a  paramount  title  the 
being  in  a  third  person,  it  is  incumbent  on  him  to  show  ajffirmativel) 
existence  of  such  paramount  title  by  clear  and  satisfactory  evidence. 

Injunction.     Vendor  and  purchaser.     Before  Judge  Hi 
Bibb  county.     At  Chambers.     July  6th,  1875. 

Reported  in  the  decision. 

WooTEN  &  Simmons,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendan 

Warner,  Chief  Justice. 

»  This  was  a  bill  filed  by  the  complainant  against  the 
fendant,  praying  for  an  injunction  to  restrain  her  from 
collection  of  certain  described  notes  given  by  the  compl; 
ant  to  the  defendant  for  the  purchase  money  of  a  city  lo 
the  city  of  Macon,  sold  by  the  defendant  to  the  complain 
of  which  he  is  now  in  possession,  under  a  bond  made  by 
defendant  to  make  him  a  title  thereto  when  the  purcl 
money  therefor  shall  have  been  paid.  The  alleged  groun( 
the  complainant's  equity,  as  set  forth  in  his  bill,  is  that 
defendant  cannot  make  him  a  good  title  to  the  lot,  beet 
there  is  a  paramount  outstanding  title  thereto  iu  Mott,  a  ti 
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]Mrt]r,who  is  claiming  it,  and  that  the  defendant  is  insolvent. 
On  the  hearing  of  the  motion  and  considering  the  defendant's 
«Mwer,  and  tlie  affidavits  filed  by  the  respective  parties,  the 
presiding  judge  refused  to  grant  the  injunction  prayed  for, 
whereupon  the  complainant  excepted. 

The  complainant  is  in  possession  of  the  land,  and  is  resist- 
ing the  payment  of  the  purchase  money  due  by  him  therefor, 
on  the  ground  of  a  paramount  outstanding  title  to  that  of  the 
defendant  to  the  lot  in  a  third  person.  When  the  vendee  of 
Jilot  of  land,  who  is  in  the  possession  thereof,  seeks  to  resist 
the  payment  of  the  purchase  money  therefor,  on  the  ground 
that  his  vendor  cannot  make  hira  a  good  title  because  of  a 
paniraount  title  thereto  being  in  a  third  person,  it  is  incum- 
bent on  him  to  show  affirmatively  the  existence  of  such  para- 
nwunt  title  by  clear  and  satisfactory  evidence :  Cantrell  V8, 
lfoii,43d  Georgia  Reports,  193.  In  view  of  the  evidence 
stained  in  the  record,  we  will  not  interfere  to  control  the 
discretion  of  the  presiding  judge  in  refusing  to  grant  the  in- 
jnnction  prayed  for  in  this  case. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Amaxda  M.  Jones,  executrix,  plaintiff  in  error,  va,  Amanda 
Killebrew,  defendant  in  error. 

•  A  judgment  in  the  following  language :  "  By  the  agreement  of  counsel 
^  the  consideration  in  the  above  stated  case  was  that  of  negro  property — 
^'^crcd  that  the  judgment  in  the  above  stated  case  be  set  aside,  and  be  for- 
^^Dttll  and  void,"  being  illegal  on  its  face,  may  be  set  aside  on  motion, 
^  ^  time  within  seven  years  from  its  rendition. 

^  agreement  of  counsel  recited  in  the  above  judgment,  extends  only  to 
^  fact  that  the  consideration  in  the  case  was  slave  property.  It  does  not 
^^'^wacc  the  entire  order  or  judgment. 

J'ldgments.    Statute  of  limitations.    Before  Judge  Kiddo. 
^V  Superior  Court.     March  Term,  1875. 

fieported  in  the  opinion. 
Vol.  lv.  ii. 
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R.  E.  Kennon,  for  plaintiff  in  error. 
John  T.  Clarke,  for  defendant. 

Jackson,  Judge.  . 

At  the  December  term,  1868,  of  Clay  6U|)erior  court,  in 
case  of  Amanda  Killebrew,  plaintiff  in  judgment,  V9.  Aniai 
Jones,  executrix,  defendant,  the  following  judgment  wasi 
dered:  "By  the  agreement  of  counsel  that  the  consideral 
in  the  above  stated  case  was  negro  property,  ordere<l  that 
judgment  in  the  above  stated  case  be  set  aside,  and  be  fon 
null  and  void."  At  the  fall  term  of  the  same  court,  187 
motion  was  made  to  set  aside  this  judgment  as  illegal;  an 
the  spring  term  of  1875,  the  court  granted  the  motion  ami 
aside  the  judgment  of  1868;  and  this  is  the  error  assignee 

1.  It  is  quite  clear  to  us  all  that  a  motion  may  be  mad 
set  aside  a  judgment  which  is  \,llegal  on  its  face  after  the  t 
of  the  court  at  which  it  had  been  rendered  was  passed, 
deed,  if  action  was  had  at  the  term  when  rendered,  a  mo 

•  to  arrest  the  judgment  would  be  the  remeily;  if  atanysul 
quent  term,  a  motion  to  set  it  aside.  This  is  the  differe 
and  the  only  difference,  our  own  Code  expressly  makes  betn 
the  two  motions.  It  declares,  in  language  too  plain  for  dot 
"that  the  motion  in  arrest  of  judgment  must  be  made  dur 
the  term  at  which  such  judgment  was  obtained,  while  a  mo< 

*  to  set  it  aside  may  be  made  at  any  time  within  the  statuti 
limitations:"  Code,  sections  3587,  3588.  If  the  motion  to 
aside  an  illegal  judgment  be  any  remedy  at  all,  it  is  a  rem* 
which  must  be  used  at  a  term  subsequent  to  that  at  which 
judgment  was  rendered ;  for  the  motion  to  arrest  the  ju< 
■ment  is  the  reme<ly  prescril^  during  the  term  when  the  i' 
gal  judgment  was  rendered.  The  question,  then,  comes  bi 
;to  this:  may  a  motion  to  set  aside  a  judgment  because  ii 

illegal  on  its  face,  be  made  at  all?  Is  this  one  of  the  iej 
remedies  prescribed  for  attacking  it?  If  it  be  not  tlieoi 
one,  but  some  one  of  the  remedies  the  law  prescril)es  for  i 
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defendant  to  attack  an  illegal  judgment  against  him,  then  the 
hW  for  the  attack  is  fixed  by  the  statute,  and  that  time  is  a 
term  of  the  court  after  that  during  which  the  judgment  was 
rendered.  Now,  that  this  is  a  remedy,  both  the  common  law, 
and  the  sections  of  our  Code  quoted  and  cited  above,  make  too 
clear  for  cavil :  3  Blackstone,  313,  and  note;  Code,  sec.  3587. 
The  great  question,  therefore,  is,  what  is  the  statute  of  limita- 
tions within  which  the  motion  to  set  aside  a  judgment  may  be 
n»de?  This  question  confronts  us  in  this  case.  Is  the  st^itute 
wfared  to  in  section  688  of  our  Code  that  limiting  the  life 
of  the  note  on  which  tliis  judgment  was  rendered,  or  is  it  that 
which  h'mits  the  vitality  of  the  judgment?  If  the  former  be 
the  limit,  this  motion  is  barred;  if  the  latter,  it  is  in  time. 
By  reference  to  the  Co<le,  it  will  be  seen  that  the  first  chapter 
rf  title  IV.,  part  in.,  is  devoted  to  the  subject  of  verdicts  and 
i^fpmxU.  Of  these,  the  first  article  treats  of  verdicts  ;  the 
wnaiuing  six,  of  judgvients.  Of  these  six,  the  fourth  article 
»  on  the  subject  of  judgments,  *'how  attacked  and  herein  of 
BKrtions  in  arrest  of  judgment.'*  lu  this  fourth  article  are 
^two  sections  cited,  3587,  which  provides  for  a  motion  in 
•west  of  the  judgment  and  a  motion  to  set  it  aside  "for  any 
"rf«ct  not  amendable  which  appears  on  the  face  of  the  record 
*  pleadings,'^  and  3588,  which  distinguishes  between  the  two, 
wtt a  motion  in  arrest  must  be  ma<le  at  the  terra  when  thejudg- 
^^t  is  rendered,  and  a  motion  to  set  asi<le  at  a  subsequent 
^m  "  within  the  statute  of  limitation."  Tlius,  the  chapter 
^f*at8  of  judgments,  the  fourth  article  of  the  mode  of  attacking 
i^gments,  nnd  the  two  sections  quoted,  of  the  modes  of  at- 
^  called  motions  in  arrest  and  motions  to  set  aside;  and  in 
^ne latter  of  these  two  sections,  in  the  fourth  article  of  chap- 
^  first  of  the  third  part  of  the  Code,  on  the  subject  ofjadg- 
*«»^,  occur  the  words  "  within  the  statute  of  limitations." 
wk,  we  are  construing  these  sections  of  our  Code  and  try- 
ing to  ascertain  the  true  meaning  of  these  words,  "within  the 
statute  of  limitations."  To  what  statute  of  limitations  do  the 
^ordg  refer?  Within  what  time,  under  these  words,  must 
tbe  motion  to  set  aside  an  illegal  judgment  be  made?     Now 
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the  entire  chapter,  except  the  first  article,  which  treats  of' 
diets,  is  on  the  subject  of  judgments;  the  particular  articl 
whici)  these  two  sections  are  codified  is  on  tlie  subject  oi 
tacking  judgments ;  and  the  two  sections  quote<l  are  on 
subject  of  the  two  modes  of  attack,  the  motion  in  arrest 
to  set  aside,  and  when  each  may  be  made  to  vacate  an  ill 
judgment.  What,  I  ask,  is  the  statute  referred  to  ?  WI12 
the  limitation  the  law  means  to  fix  within  which  the  mol 
to  set  aside  may  be  made?  Most  clearly,  to  my  mind, 
limitation  alluded  to  must  be  that  applied  to  judgments.  ] 
member  that  the  chapter,  the  article,  the  section,  in  wb 
the  words  occur,  all  are  treating  of  judgments ;  and  sur 
then,  the  statute  of  limitations  therein  referre<l  to  must  be 
statute  of  limitations  about  judgments.  If  any  other  ac 
limitations  had  been  referred  to,  it  would  have  been  specifia 
mentioned ;  in  the  absence  of  any  specification  of  another 
of  limitation,  the  words,  of  course,  refer  to  the  subject  ma 
of  the  statute,  and  will  be  so  construed.  Besides,  one  stal 
is  referred  to;  not  a  half  dozen.  The  words  are  the  stat 
in  the  singular  number;  not  the  statutes,  in  the  plural.  Agj 
it  is  not  a  statute,  as  if  to  be  enacted  in  the  future;  but 
definite  article  the  is  used,  as  if  to  say,  the  statute  now  in 
istence  and  of  force.  I  cannot  for  a  moment  suppose  that 
general  assembly,  in  enacting  this  section  and  inserting 
limitation  clause  therein,  could  have  referred  to  a  statut 
be  enacted  in  the  future;  lying  conceale<l  in  the  head  of 
ture  legislators.  Such  a  construction  would  make  them  le 
late  contrary  to  that  fundamental  principle  of  all  law,  ths 
be  declared,  proclaimed,  published.  If  such  had  been  tl 
purpose,  if  they  did  not  mean  a  statute  then  on  the  stai 
book  and  of  force,  but  if  they  had  in  view  some  other  lim 
tion,  is  it  not  reasonable  to  suppose  that  as  wise  legislat 
they  would  then  and  there  have  declared  the  limitation  ?  K 
easy  to  have  said,  "  within  a  given  number  of  years,"  inst 
of  within  the  statute  of  limitations ;  and  would  they  not  h 
done  so,  had  not  the  statute  of  Umiiaiians  in  regard  to  ju 
ments  been  in  their  mind's   eye,  particular,  certain,  well 
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fined,  and  capable,  as  they  thought,  of  easy  ascertainment  by 
the  application  of  thesira])Ie  rules  of  construction  applicable 
to  all  law?  So,  I  think,  the  words,  the  context,  the  subject 
matter,  all  refer  to  the  limitation  on  the  life  of  a  judgment, 
and  make  seven  years  the  lime  within  whiclr  this  remedy  by 
tuoim  to  set  aside  may  be  applied. 

How  is  it  in  respect  to  the  effects  and  consequences  of  the 
two  constructions?     That  for  which  I  contend  makes  the  rule 
uniform  and  simple.     The  effect  and  consequence  of  the  con- 
stnielion  is  one  limitation,  one  period,  within  which  all  judg- 
ments, if  illegal  on  their  face,  may  be  set  aside  on  motion, 
fhe  uniformity  and  equality,  and  certainty  and  clearness  of 
the  role,  if  the  statute  be  so  construed,  do  commend  it  to  my 
jndgment.     Put  the  other  construction   upon   it,  and  what 
^hen?    Into  what  a  wilderness  will  we  plunge,  and  did  the 
'^islature  mean  to  put  us  there?     Not  only  is  there  no  solid 
'"'e  of  construction  on  which  to  rest  the  idea,  that  if  the 
J^gment  be  founded  on  a  bond  or  sealed  instrument,  a  mo- 
^^n  is  in  order  to  set  it  aside  for  twenty  years,  if  on  a  note, 
^'^  years,  if  on  open  account,  four  ytars,  if  on  trespass  to  the 
P^fson,  two  years,  if  on  libel  or  slander,  one  year,  but  in  what 
^^barinths  of  confusion  will  it  involve  the  law?     And  if  to 
^"^e  intricacies  be  added  all  the  disabilities  before  the  cause 
^^  action  acorne<l,  and  after  it  accrued,  in  the  cases  of  raar- 
*^^  women,  infants,  insane  persons,  persons  imprisoned,  de- 
^^ndants  out  of  the  limits  of  the  state,  joint  actions,  some  of 
^"^  parties  barred  and  others  not  barred,  discovery  of  fraud, 
**^t-off8,  how  impenetrable  will  be  the  thickets,  and  impossible 
^*ir  extrication  from  them  !     Can  it  be  possible  that  the  gen- 
^^l  assembly  designed  to  make  a  rule  that  would  work  such 
^^nfoftiou,  and  ought  such  a  construction  to  be  put  upon  their 
*^?   But  not  only  do  the  words,  the  context,  the  subject  mat- 
^%  and  the  effects  and  consequences  demand  the  construc- 
tion we  put  upon  these  words,  but  the  reason  ai»d  spirit  of  the 
^equally  require  it.     If  the  judgment  be  dormant,  asleep, 
"ead,  there  is  no  use  nor  sense  in  setting  it  aside.     It  can  be 
flJet  when  sued  upon  or  sought  to  be  revived,  by  plea,  and 
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Strangled  before  it  breatlies  again ;  but  while  it  is  awake 
active,  during  the  seven  years  of  its  life,  the  defendant  if 
constant  danger  of  having  execution  to  issue  thereon  anc 
l>e  annoyed  with  levies  upon  his  property.  It  is  reasoni 
tiiat  within  that  period  he  may  move  to  brush  this  illegal 
noyance  out  of  his  path. 

I  am  aware  that  I  am  now  arguing  this  question  as  a|i 
cable  to  judgments  for  money.  Within  what  period  of  t 
did  the  general  assembly  intend  that  a  motion  must  be  n 
to  set  aside  sucli  a  judgment?  Clearly  they  had  judgna 
for  money  in  view  when  they  enacted  this  section  of  our  C 
Those  are  the  more  numerous  and  the  more  important  ji 
ments.  Within  what  time  must  a  motion  be  made  t^ 
aside  an  illegal  moneyed  judgment  under  this  section 
within  these  words  of  limitation?  If  we  were  nowconsi 
ing  buch  a  judgment — ^a  judgment  for  money — illegal  o 
face — and  a  motion  made  to  set  it  aside,  I  do  not  bflieve 
there  would  be  any  two  opinions  about  the  meaning  of  t 
words,  "  within  the  statute  of  limitations."  The  univ* 
conclusion  would  be,  seven  years  is  the  meaning,  for  s 
years  is  the  limit  of  the  life  of  a  judgment. 

The  whole  trouble  grows  out  of  the  fact  that  we  are  coi 
ering  a  class  of  judgments  which  are  not  for  money  tl 
selves,  but  which  have  vacated  and  annulled  moneyed  j 
ments;  but  I  submit  that  the  statute  itself  makes  no  diss 
tion  between  different  classes. of  judgments,  but  puts  ther 
upon  an  equality,  and  sets  the  same  limit  upon  all  in  re* 
to  the  time  within  which  they  may  be  set  aside  for  illeg 
on  their  face.  If  that  time  be  seven  years  in  respect 
judgment  for  money,  it  is  seven  also  in  respect  to  all  c 
judgments. 

Again,  in  regard  to  the  reason  and  spirit  of  the  la  w,  a  j 
ment  for  money  is  a  debt  of  record.  It  assumes  a  higher 
of  indebtedness.  It  has  emerged  into  a  new  life.  Thes< 
instrument,  the  contract  in  writing,  the  parol  contract,  the 
have  all  dropped  the  cerements  of  the  past  and  are  born  a| 
Each  is  a  new  being,  clothed  with  a  new  body  and  totally 
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iereotatid  superior  powers  and  functions;  and  whatever  dig- 
nity, or  lack  of  dignity,  in  respect  to  duration  of  existence, 
or  any  other  quality,  each  had  before  this  renewed  life 
and  clianged  estate,  is  now  gone  forever ;  and  all  of  them  are 
Dov  equal  in  power,  dignity  and  duration.  *'Let  the  dead 
past  bury  its  dead."  Let  us  not,  by  strained  constructions  to 
meet  a  fancied,  or  even  a  real,  hardship,  raise  these  dead  bodies 
with  all  tiieir  buried  differences,  and  thus  involve  the  living 
in  inextricable  confusion.  But  let  us  give  the  words  their 
natural  meaning  gathered  from  the  old  rules  of  construction, 
and  apply  the  same  term  of  seven  years  as  the  time  within 
which  a  motion  may  be  made,  under  our  Code,  to  set  aside 
any  or  all  for  illegality  appearing  on  their  face. 

2.  But  it  is  said  that  the. parties  in  this  case  agreed  that  the 
judgment  rendere<l  at  December  term,  1868,  be  then  and  there 
ordered  by  the  court,  and  that  they  are  estopped  by  the  agree- 
ment. We  cannot  so  construe  this  agreement.  It  is  clear  to 
^  that  they  agreed  that  the  consideration  of  the  cause  of  action 
^^ ^ve  property  ;  not  that  the  judgment  should  be  set  aside 
•od  declared  null  and  void  forever.  The  latter  was  the  judg- 
"■^nt  pronounced  by  the  court,  and  predicated  upon  the  agree- 
'^^nt  that  the  consideration  of  the  suit  was  negro  property 
without  passing,  therefore,  upon  the  legal  effect  such  an 
^f^ment  would  have  had,  had  it  been  made  as  contended 
^  it  is  enough,  in  this  case,  to  say  that  we  can  discover  no 
80ch  agreement  in  this  record. 

On  the  entire  case,  we  conclude  that  there  was  no  error  in 
™«  court  in  setting  aside  the  illegal  judgment  of  1868,  and 
*ffinn  the  judgment. 

Judgment  afiSrmed. 


Anna  F.  Green,  executrix,  plaintiiT  in  error,  vs.  C.  F. 
Akers,  defendant  in  error. 

'•  Where  the  intention  and  object  of  parties  in  entering  into  a  contract  be- 
came material  in  a  judicial  investigation,  it  is  incompetent  for  a  witness  to 
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testify  as  to  the  intention  of  the  agreement.  He  may  state  what  the 
tract  was  and  the  consideration  therefor. 

2.  A  mortgagee,  in  consideration  that  no  further  obstacle  should  be  interp< 
to  the  enforcement  of  his  lien,  agreed  to  allow  fifty  acres  of  the  land  < 
ered  thereby  to  the  son  and  attorney  of  the  mortgagor.  This  tract 
subsequently  sold  under  execution,  and  the  proceeds  claimed  both  fay 
mortgagee  and  said  son  of  the  mortgagor. 

Held,  that  upon  the  trial  of  the  issue  thus  formed,  it  was  competent  for 
mortgagee  to  show  that  the  mortgagor  had  not  complied  with  his  ag: 
ment,  but  had  renewed  the  litigation,  thus  defeating  him  in  the  collect 
of  his  claim. 

Coutracts.  Evidence.  Before  Judge  Buchanan.  Trc 
Sui)erior  Court.     May  Term,  1874. 

ReiK)rted  in  the  decision. 

Speer  &  Speer,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

Tl)is  case  came  before  the  court  below  on  an  issue  fort 
between  C.  F.  Akers  and  Fisk,  as  to  wlio  was  entitled  to 
money  in  the  sheriff's  hand,  arising  from  the  sale  of  i 
acres  of  land,  as  the  proprly  of  Samuel  Akers.  On  thet 
of  the  issue,  the  jury,  under  the  charge  of  the  court,  foi 
a  verdict  in  favor  of  C.  F.  Akers.  The  case  is  brought  I: 
on  a  bill  of  exceptions,  alleging  error  in  the  charge  of 
court  to  the  jury,  and  to  the  admission  and  rejection  of  i 
deuce  offered  at  the  trial. 

It  appears  from  the  evidence  in  the  record,  that  on  the  • 
of  May,  1866,  Samuel  Akers  executed  a  mortgage  to  F. 
Fisk  on  certain  described  lands,  including  the  fifty  acres,  fr 
the  sale  of  which  the  money  in  controversy  was  raised,  io 
cure  the  payment  of  certain  promissory  notes  therein  describ 
Pending  the  rule  nisi  for  the  foreclosure  of  the  mortgi 
which  was  resisted  by  Samuel  Akers,  the  defendant  thew 
he  proposed  through,  his  attorneys  in  writing,  to  the  attonn 
of  the  plaintiff,  for  the  purpose  of  settling  all  the  litigat; 
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then  pending  between  them,  on  the  following  terms,  to- wit: 
''to  allow  Fisk  to  take  a  rule  alsolute  upon  the  mortgage  made 
to  liim  by  Samuel  Akers,  allowing  to  Frank  Akers  (meaning 
thesaidC.  F.  Akers)  fifty  acres  of  land  situated  in  the  vicinity 
ofLaGraiige,  Georgia,  and  that  said  Akers,  (meaning  Samuel 
Akers)  will  dismiss  his  action  for  words  against  F.  G.  Fisk, 
and  the  damage  suit  upon  attachment  against  F.  M.  Fisk." 
Tills  proposition  in  writing,  was  agreed  (o  and  signed  by  the 
attorneys  of  both  parties  on  the  18th  of  Noveml)er,  1868, 
C.F.  Akers  being  one  of  them.  C.  F.  Akers  was  allowed 
to  testify  over  the  objection  of  Fisk's  attorneys,  "that  part  of 
the  consideralion  of  the  fifty  acres  of  land  in  the  foregoing 
agreement,  was  the  giving  up  by  him  to  F.  M.  Fisk's  attor- 
neys a  $400  00  draft  given  by  Fisk  to  his  father  on  P.  Pease, 
*»<!  that  the  intention  of  the  agreement,  was  to  allow  him  the 
oseofthe  mortgage,  or  to  assign  him  the  lien  of  the  mort- 
gage on  the  fifty  acres  of  land."  To'the  admission  of  this 
testimony,  the  counsel  for  Fisk  excepted. 

Fisk  then  offered  to  prove  that  although  Samuel  Akers  had 
flismissed  his  suits  at  the  November  term,  1868,  that  soon  af- 
ter the  adjournment  of  the  court,  he  renewed  the  litigation  by 
^Wmingthe  land  when  levied  on  by  the  mortgage^,  /a.,  had 
wtaiiied  a  homestead  on  it,  and  had  sold  the  homestead  to 
"lirf  parties.  The  testimony  thus  offered  was  ruled  out  by 
*eooart,  and  Fisk,  by  his  counsel,  excepted. 

Pisk  then  offered  to  prove  by  the  testimony  of  J.  &  D.  N. 
°peer,two  of  the  attorneys  who  signed  the  written  proposal 
fof  settlement  of  the  18th  of  November,  1868,  that  it  was  the 
intention  of  the  jiarties  to  that  agreement  that  Fisk  should 
^  allowed  to  proceed  to  collect  his  money  with  the  mortgage 
^/o.  without  any  further  litigation  from  Samuel  Akers,  and 
^t  was  so  agreed  and  understood  at  the  lime,  and  that  this  was 
"*e  main  consideration  for  releasing  the  fifty  acres  of  land. 
This  testimony,  so  offered,  was  also  ruled  out  by  the  court, 
^i  Pisk,  by  his  counsel,  excepted.- 

!•  It  was  competent  for  C.  F.  Akera  to  testify  what  was 
"*  ^reement  between  the  parties,  and  as  to  the  consideration 
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of  that  agreement,  but  it  was  not  coiupeteot  for  him  to  testif 
as  to  what  was  the  intention  of  that  agreement.  Inaanmc 
as  it  was  eompotent  for  C.  F.  Akers  lo  testify  as  to  wlitt  wi 
the  agreement  of  the  parties  and  the  consideration  therefor, 
was  also  comi)etent  for  J.  &  D.  N.  Spcer,  the  other  parlies  \ 
it,  to  testify  in  rebuttal  as  to  what  was  the  agreement  of  tl 
parties,  and  what  was  the  consideration  for  it,  as  they  propose 
to  do.  The  distinction  between  the  testimony  of  Akers  an 
that  offered  by  the  S{)eers,  is  this:  Akers  st4ited  what  was  tl 
^'intention  of  the  agreemt^nt"  without  stating  what  was  tl 
intention  of  the  parties  to  that  agreement;  whereas,  the  Spee 
offered  to  testify  what  was  the  agreement  and  the  intention 
the  parties  to  that  agreement,  and  the  consideration  therefc 
The  ruling  out  of  the  testimony  of  the  two  S|>eer8,  which  w 
offered  in  relation  to  that  })pint  in  the  case,  was  error. 

2.  The  theory  of  C.  F.  Akers'  claim  to  the  money  in  t 
sheriff's  hands,  as  disclosed  by  his  evidence,  was  that  Fisk  h 
agreeil,  in  consideration  of  the  pro|)osed  settlement  betwc 
his  father,  Samuel  Akers,  and  himself,  to  assign  to  him,  C. 
Akers,  his  mortgage  lien  on  the  fifty  acres  of  land  for 
own  benefit,  as  compensation  for  professional  services  r< 
dered  in  the  suits  which  were  to  be  (lismisse<l,  for  his  fatii 
Samuel  Akers,  and  the  giving  up  of  the  drafl  on  P.  Pe^ 
The  theory  of  Fisk's  claim  to  the  money  was,  that  the  assi| 
ment  of  the  lien  of  the  mortgage  on  the  fifly  acres  of  la 
was  made  by  Fisk  in  consideration  that  he  should  be  allov 
to  make  the  money  due  on  his  mortgage  fi  fa.  out  of  t 
other  land  covered  by  his  mortgage,  without  any  further  li 
gation  by  Samuel  Akers,  and  that  it  was  so  agree<l  an<l  u 
derstood  between  the  parties  at  the  time,  but  that  the  sa 
Samuel  Akers,  in  violation  thereof,  renewed  the  litigation  I 
interposing  a  claim  to  the  land  levie<i  on,  taking  a  homestes 
therein,  and  selling  the  same,  etc.,  and  has  thereby  whoU 
defeated  the  collection  of  the  money  due  on  his  mortgage^ 
fa.f  all  of  which  he  pro|wsed  to  prove,  which  the  court  n 
fused  to  allow  him  to  do.  This  was  error.  The  court  shoul 
have  allowed  the  evidence  to  have  gone  to  the  jury,  and  I 
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them  have  decide<l,  from  the  evidence,  what  wad  the  true 
agreement  l)etween  the  parties,  and  the  consi^leration  therefor. 
This  being  an  equitable  proceeding  to  distribute  money  in  the 
sheriff's  hands,  it  would  be  com|>etent  for  the  jury,  if  the 
pleadings  shall  be  so  framed  as  to  authorize  it,  to  so  mould 
their  verdict  as  to  protect  the  rights  and  interests  of  the 
respective  parties,  and  do  justice  l)etween  them  as  they  may 
believe  from  the  ovidence  they  are  resj>ectively  entitled. 
Let  the  judgment  of  the  court  below  be  reversed. 


James  M.  Elliott,  plaintiff  in  error,  r«.  S.  Pinkus  ei  al, 
defendants  in  error. 

I.  Where  a  motion  for  a  new  trial  is  based  upon  newly  discovered  testimony, 
ud  such  testimony  is  that  of  the  clerk  of  the  movant,  and  the  said  clerk 
*as  examined  on  the  trial,  the  new  trial  will  not  be  granted,  though  the 
movant  and  his  counsel  swear  that  they  did  not  know  that  the  clerk  would 
» testify,  and  though  the  clerk  swear  that  he  had  not  told  them  he  would 
w  testify.  The  fact  that  the  witness  was  the  clerk,  and  was  sworn  on  the 
frial  on  ihe  subject  matter  of  the  newly  discovered  testimony,  is  conclusive 
of  want  of  diligence. 

*■  When  the  evidence  is  conflicting  and  the  court  below  refuses  a  new  trial, 
this  court  will  not  interfere,  if  there  be  evidence  enough  to  sustain  the 
wdict. 

J^ew  trial.  Newly  discovered  evidence.  Before  Judge 
Buchanan.     Floyd  Superior  Court.     January  Term,  1875. 

Report  unnecessary. 

Smith  &  Branham,  for  plaintiff  in  error. 

Alexander  &  Wright;  C.  Rowell,  for  defendants. 

Jackson,  Judge. 

This  case  is  covered  by  the  judgment  of  this  court  in  Miller 
»•  Hitchell,  Reed  A  Company ,  38  Georgia,  312,  and  the  facts 
»K  sufficiently  set  out  in  the  head-notes. 

Judgment  affirmed. 
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Francis  A.  Kimbell,  plaintiff  in  error,  r«.  John  T.  S 
LAND  d  aL,  executors,  defendants  in  error. 

1.  Where  the  substance  of  a  long  correspondence  between  the  plaint 
the  defendant  was,  that  the  former  proposed  to  take  ^i,ooo  oo,  ; 
payable  in  twenty  days,  and  $500  00  in  sixty  days,  with  interest  at« 
one  half  per  cent,  per  month,  for  an  execution  in  their  favor  againsl 
person,  the  yf.  /a.  to  remain  the  property,  and  in  possession,  of  th 
tiffs  until  paid  for,  then  to  be  transferred  without  recourse,  and  the 
ant  accepted  this  proposition,  but  failed  to  comply  with  his  und< 
thereby  assumed,  an  action  was  maintainable  on  the  corrcspondenc< 
demurrer  thereto  was  projierly  overruled. 

2.  To  avoid  a  contract  of  sale  upon  which  suit  was  brought  on  act 
representations  made  by  the  plaintiffs  to  induce  the  inirchase,  t 
should  allege  that  they  were  false  and  fraudulent,  and  were  so  ki 
be  by  the  party  making  them. 

3.  Where  letters  are  declared  on,  in  substance,  as  showing  a  coi 
literal  variance  between  one  of  them  as  presented  in  evidence,  an 
forth  in  the  declaration,  is  not  sufficient  to  exclude  it. 

4.  Under  the  contract  declared  on,  the  plaintiffs  held  the  execution  as 
eral  security  for  the  payment  of  the  purchase  money  therefor,  and 
having  been  brought  into  court  in  which  it  was  enlitlevl  to  partici 
was  their  duty  to  collect  iis/^ro  rata  share,  otherwise  they  would  hai 
liable  for  the  loss  to  the  defendant. 

Sales.  Contracts.  Pleadings.  Evidence.  Collateral 
rity.  Before  Judge  Buchanan.  Troup  Superior  Court. 
vemberTerin,  1874. 

Reported  in  the  decision. 

B.  H.  BiGEiAM,  for  plaintiff  in  error. 

Sprer  &  Spebr,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs,  as  exe< 
upon  the  estate  of  James  Ainoss,  deceased,  against  tli 
feudant,  on  an  alleged  promise  and  underUiking  by  tli 
ter  to  purchase  of  the  plaintiffs  a  certain  described  exec 
against  Harris,  which  l)elonged  to  the  plaintiffs,  and  t( 
them  therefor  the  sum  of  $1,000  00,  with  interest  on  the 
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at  the  rate  of  one  and  one-half  per  cent,  per  month  until  paid. 
The  promise  and  undertaking  declared  on  by  the  plaintiffs  is 
oootained  in  letters  written  by  the  parties  to  each  otiier,  and 
annexed  to  the  plaintiffs'  declaration  and  naade  a  part  thereof. 
On  the  trial  of  the  case,  the  defendant  demurred  to  the  plain- 
tifi*  declaration  on  the  ground  that  no  valid  and  binding 
contract  was  set  forth  therein,  which  demurrer  was  overruled 
by  the  court,  and  the  defendant  excepted.  The  case  then 
proceeded  to  trial,  when  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plaintiffs  for  the  sum  of 
$579  97,  with  interest  at  eighteen  per  cent.  |ier  annum,  from 
the30tli  of  May,  1874.  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  stated  therein,  which  was  overruled 
bj  the  court,  and  the  defendant  excepted. 

1.  It  api)ears  from  the  evidence  in  the  record  that  the  de- 
fendant was  the  owner  of  a  settlement  of  land  which  he  had 
obtained  from  Harris,  in  right  of  his  wife;  that  there  were 
judgments  and  executions  against  Harris  to  which  the  land 
^^  subject,  and  that  the  defendant  was  desirous  to  purchase 
*besame  in  onler  to  protect  his  title  to  the  land.     The  plain- 
^ffs  had  an  execution  of  that  description,  and  the  letters  set 
^^fth  in  the  plaintiffs'  declaration  related  to  the  purchase  of 
^hat  execution.     In  our  judgment,  the  letters  annexed  to  the 
plaintiff?*'  declaration,  written  by  the  defendant  to  the  plain- 
tiffs in  relation  to  the  purchase  and  sale  of  the  execution,  fur- 
bish am|)Ie  evidence  of  a  purchase  of  it  by  the  defendant,  and 
*sale  thereof  to  him  by  the  plaintiffs,  including  the  terms  of 
^be  sale,  as  well  as  the  consideration   to  be  paid  therefor. 
The  plaintiffs  proposed  to  take  $1,000  00  for  the  execution, 
^ith  interest   thereon  at   one   and   one-half  per  cent,    per 
^onth  until  paid,  $500  00  to  l)e  paid  in  twenty  days,  and 
wOOOO  in  sixty  days,  and  until  that  amount  was  paid,  the 
^/o.  was  to  remain  the  property  and  in  possession  of  the 
plaintiffs,  and  upon  the  payment  of  the  money  the  plaintiffs 
wligated  and  bound  themselves  to  transfer  the^./a.  to  the  de- 
"^nt  without  recourse.    The  defendant  accepted  and  agreed 
*o  this  proposition^  as  appears  from  the  correspondence  be- 
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tweeii  the  parties.     There  was  do  error  in  overniling  thed 
murrer  to  the  plaintiiFs'  declaration. 

2.  There  was  no  error  in  striking  the  defendant's  plea 
relation  to  the  statement  of  the  plaintiffs  in  regard  to  settii 
aside  the  judgment,  as  alleged  therein,  against  Harris,  on  « 
count  of  Judge  BulPs  absence  from  the  court.  The  pleadi 
not  allege  that  the  plaintiffs  made  any  false  and  fraudahii 
representations  to  the  defendant  to  induce  him  to  purcbas 
the  execution,  knowing  the  same  to  have  been  false  and  fraod 
ulent,  which  would  have  constituted  any  legal  defense  to  th 
plaintiffs'  action. 

3.  There  was  no  error  in  admitting  in  evidence  to  thejiir 
the  letfer  of  the  17th  of  September,  1873,  on  the  gronnd€ 
variance.  The  plaintifls,  in  their  declaration,  did  not  pretc» 
to  set  forth  the  letters  in  totidem  verbis,  Imt  in  snl)stanoe only 

4.  It  also  appears  from  the  evidence  in  the  record,  that  th 
lands  of  A.  S.  Harris  were  sold  by  the  sherifF  of  Trou| 
county  on  the  7th  of  April,  1874,  to  satisfy  sundry  execiitioii 
obtained  against  him,  and  that  when  the  money  arising  froo 
the  sale  thereof  was  to  be  distributed,  the  plaintiffs  placed  ih 
execution  in  the  hands  of  the  sheriff  and  claimed  that  itwa 
entitled  to  share  in  the  distribution  of  the  money  to  the  exten 
of  $1,000  00,  with  interest,  and  that  it  did  rectMveitsprorrf 
share.  What  that  share  was,  does  not  afBrniatively  appefl 
from  the  evidence,  except  by  the  receipt  of  the  plaintiffs  lotb 
sheriff  on  the  /.  /a.,  dated  30th  of  May,  1874,  for  the  sui 
of  $529  03,  and  the  admission  made  by  the  defendant  in  hi 
amended  plea,  that  it  was  the  amount  receive<l  by  the  plaintif 
from  the  sheriff  on  the  distribution  of  the  money  arising froi 
tliesale  of  Harris'  land,  which  amount  was  alio  weil  by  thejuryi 
their  verdict.  The  evidence  in  the  record  showing  that  it  was 
purduxse  of  the  execution  by  the  defendant,  and  a  sale  there< 
by  the  plaintiffs  for  a  stipulated  amount  as  agreed  on  betwec 
the  parties,  and  that  by  the  terms  of  the  agreement,  the  plain 
tiffs  should  hold  the  execution  until  the  money  agreed  tot 
paid  therefor  was  paid.  The  plaintiffs  held  the  execution  i 
colUiteral  security  for  the  payment  of  the  money,  and  it  WJ 
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the  doty  of  the  plaintifis  when  Harris'  property  was  sold,  to 
place  the  execution  in  the  sheriflF's  hands  to  claim  ixsproraJta 
share  of  the  money  to  the  extent  of  the  dffen<laiit's  interest 
in  it  If  the  plaintiffs  had  neglected  to  have  done  so  in  regard  to 
tlie  collateral  in  their  hands  as  a  secarity  for  the  money  agreed 
to  be  paid,  and  h)ss  had  resulted  therefrom  to  the  defendant, 
the  plaintiflfe  would  have  been  liable  for  such  loss.  In  view 
of  the  evidence  in  the  record,  there  was  no  legal  ground  for 
the  court  to  have  held  that  the  correspondence  between  the 
parties  amounted  to  nothing  more  than  an  offer  to  compro- 
mise a  disputed  claim  between  the  |)arties. 

After  a  careful  review  of  the  evidence  contained  in  the 
Koord,  the  venlict  of  the  juiy,  in  our  judgment,  does  sub- 
stantial justice  between  the  parties,  and  we  will  not,  accord- 
ing to  the  repeated  ruliui^s  of  this  court,  interfere  to  control 
thediscretion  of  the  court  below  in  overruling  the  motion  for 
*new  trial  on  the  grounds  of  error  alleged  therein. 

Utthe  judgment  of  the  court  below  be  afiRrmed. 


Robert  W.  Richardson,  plaintiff  in  error,  vs,  Samuel  T. 
Payne,  guardian,  et  a/.,  defendants  in  error. 

'•  An  award,  though  made  the  judgment  of  the  court  and  founded  on  a  rule 
™  reference  of  pending  suits,  may  be  set  aside,  on  motion,  as  a  void  judg- 
**Dt,  if  it  decides  matters  not  referred  to  the  arbitrator.  When  entered  on 
^niimites,  and  made  the  judgment  of  the  court,  it  is  as  good  as,  but  no 
**ttcr  than,  any  other  judgment ;  and  like  any  other  judgment,  if  void  for 
^*nt  of  jurisdiction  in  the  arbitrator,  it  may  be  so  adjudged  by  the  court 
''hich  made  the  act  of  the  arbitrator  its  judgment. 
^  "  a  portion  of  such  award  be  within  the  terms  of  the  reference,  and  an- 
I  •  ^Jthcr  part  not  embraced  therein,  and  therefore  not  referred,  the  award  is 
\.  good  as  to  the  part  referred,  and  bad  as  to  the  other ;  and  the  court  may 
^  aside  the  judgment  as  to  the  part  not  referred  and  sustain  it  as  to  that 
'•f'Wred,  and  this  court  will  not  interfere. 

Arbitrament  and  award.    Judgments.    Before  Judge  Bu- 
<^ANAN.     Floyd  Superior  Court.     January  Term,  1875. 
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Reporte<l  in  the  opinion. 

Smith  &  Branhaxt,  for  plaintiff  in  error. 

Wright  &  Featherston,  for  defendants. 

Jackson,  Judge. 

Two  equity  cases,  with  tlie  subjects  matter  embraced  therein, 
were  referred  to  an  arbitrator.  They  had  been  previously 
referred,  and  an  award  had  been  made  and  excepted  to,  and 
that  award  and  the  exceptions  were  also  referred.  The  arbi- 
trator siistainecl  the  previous  award  and  overruled  the  excep- 
tions filed,  and  then  gave  judgment  for  Robert  W.  Richard- 
son, one  of  the  parties,  the  complainant  in  one  bill  and  de- 
fendant in  the  other,  for  the  sum  of  $225  391.  The  award 
was  made  the  judgment  of  the  court.  At  the  same  term,  the 
heirs  of  John  W.  Richardson,  the  other  party  in  interest, 
moved  to  set  aside  and  annul  the  award  as  to  said  sura  of 
?225  39  J,  on  the  ground,  (among  others,)  that  said  portion  of 
the  award  was  outside  of  the  rule  of  reference,  and  upon  mat- 
ters not  referred,  as  shown  by  the  record  and  order  of  refer- 
ence. The  motion  was  demurred  to  on  various  grounds,  bat 
substantially  because  the  matters  were  referred  to  the  referee; 
and  the  question  is,  did  the  rule  of  reference  embrace  three 
items  which  make  up  this  sum  of  $225  39^?  These  items 
are: 

Amount  paid  by  administrator  for  taxes  since  the  war $  9'  ^7 

Amount  allowed  admini>trator  for  commissions lOO  00 

Amount  paid  by  administrator  to  Dean  since  award 33  ^^)» 

The  court  below  decided  that  these  items  were  not  embraced 
in  the  order  of  reference,  overrulefl  the  demurrer,  and  set 
aside  the  award  as  to  these  three  items. 

1.  On  examining  the  rule  of  reference  and  the  very  vol- 
uminous record  which  is  brought  here  for  our  review,  we  are 
not  satisfied  that  the  court  below  was  wrong  in  deciding  that 
these  items  were  not  embraced  in  the  rule.  If  not  so  em- 
braced, the  judgment  was  right.     An  award,  when  made  the 
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t  of  the  court,  has  no  greater  sanctity  than  any  other 
it,  and  may  be  set  a^ide  for  want  of  jurisdiction  in 
ee,  especially  when  such  want  of  jurisd  ction  appears 
1,  and  the  motion  is  made  at  the  same  term. 
1(1  if  the  arbitrator  had  jurisdiction  over  part  of  the 
lecide<l  in  the  award,  and  no  jurisdiction  over  other 
tlie  court  which  made  the  award  its  judgment  has  full 
^e  think,  to  vacate  the  portion  void  for  want  of  refer- 
l  hence  of  jurisdiction,  and  to  sustain  the  award  as  to 
?rs  referred.  This  is  precisely  what  we  understand  the 
low  has  done  here,  and  we  affirm  the  judgment  he  ren- 

aent  affirmed. 


lOWN,  plaintiff  in  error,  vs.  The  State  op  Georgia, 
defendant  in  error. 

pending  a  difficulty  betweefi  the  defendant  and  another,  a  third 
Qterposed  betwen  them,  when  the  former  struck  at  him  with  an  axe, 
hat  if  he  did  not  get  out  of  the  way  he  would  knock  his  brains  out, 
t  finding  the  defendant  guilty  of  assault  with  intent  to  murder  is  con- 
ither  to  the  law  nor  the  evidence,  even  though  the  blow  did  not 
Jct. 

wly  discovered  evidence  being  merely  cumulative  and  for  the  pur- 
impeaching  witnesses,  was  no  ground  for  new  trial. 

inal  law.  New  trial.  Before  Judge  Underwood. 
iperior  Court.     February  Term,  1875. 

rted  in  the  decision. 

cander  &  Wright;  Ivy  F.  Thompson,  for  plain- 
trror. 

H  &  Branham;  William  M.  Sparks,  for  the  state. 

NER,  Chief  Justice. 

defendant  was  indicted  for  the  offense  of  an  assault 
tent  to  murder,  and  on   the  trial  thereof  the  jury 

~  LV.  12. 
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found  him  guilty.  A  motion  was  made  for  a  new  trial 
the  ground  that  tiie  verdict  was  contrary  to  law,  and  stroi 
and  decidedly  against  the  evidence,  which  motion  the  c 
overruled,  and  the  defendant  excepted.  After  the  adjo 
ment  of  the  court,  another  motion  was  made  for  a  new 
before  Judge  Underwood,  on  the  ground  of  newly  disi 
ere<l  evidence  since  the  adjournment  of  the  court,  which 
overruled,  and  the  defendant  exectcd. 

1.  It  appears  from  the  evidence  ip  the  record  that  the 
fendant  and  one  Stripling  had  a  difficulty,  when  the  defi 
ant  ran  through  the  house  and  got  an  axe,  (a  common  cl 
axe.)  When  defendant  made  at  Stripling.  Mercer,  the  pei 
on  whom  the  assault  was  made,  in  order  to  stop  the  diffics 
ran  between  them,  and  then  tlie  defendant  struck  at  Mei 
with  the  axe,  saying  that  if  he  did  not  get  put  of  his  way 
woi^d  knock  his  brains  out,  but  did  not  hit  him  with  it.  1 
axe  with  which  the  assault  was  committe<l  on  the  person 
Mercer  by  the  defendant,  l)eing  a  weapon  likely  to  pnxii 
death,  and  the  assault  having  been  made  without  any  pro^ 
cation  whatever,  (Mercer  acting  as  a  peace-maker,)  the  verd 
was  not  contrary  to  law  and  the  evidence,  but  in  aocordw 
therewith,  and  there  was  no  error  in  overruling  the  defer 
ant's  motion  for  a  new  trial. 

2.  In  regard  to  the  second  motion  for  a  new  trial  he!\ 
Judge  Underwood,  for  newly  discovered  evidence,  after  1 
adjournment  of  the  court,  the  alleged  newly  discovered  ( 
idence  is  merely  cumulative  of  that  offered  at  the  trial,  a 
going  to  impeach  the  credibility  of  the  witnesses  who  w 
sworn  in  behalf  of  the  state,  on  the  trial,  and  therefore  i 
motion  was  properly  overruled,  even  if  Judge  Undergo 
had  the  legal  power  and  authority  to  have  heard  the  mot 
after  the  adjournment  of  the  court,  on  the  statement  of  fi 
disclosed  by  the  record,  but  as  no  question  was  raised  here 
relation  to  that  point  in  the  case  we  express  no  opinion 
regard  to  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Kennedy  &  Morrow,  for  use,  etc.,  plaintiffs  in  error,  vs 
J.  J.  Vandiver,  defendant  in  error. 

Where  suit  was  brought  in  complaint  in  the  statutory  form  of  pleading,  on  an 
account  for  coal,  the  items  of  which  account  were  set  out  in  a  bill  of  par- 
tiaikrs,and  a  special  contract,  in  writing,  embracing  the  same  subject  mat- 
ter of  the  account  was  tendered  in  evidence  and  rejected,  and  plaintiff  then 
moved  to  amend  by  setting  out  the  special  contract,  and  the  court  refused 
to  allow  the  amendment  made,  but  non-suited  the  plaintiff,  with  leave  to 
mo?e  to  reinstate  the  case,  and  the  motion  to  reinstate  was  made  and  re- 
fosed: 

ffeUf  that  the  amendment  should  have  been  allowed,  and  the  motion  to  rein- 
state granted  on  that  ground. 

Pleadings.      Amendment.      Before  Judge  Underwood. 
Floyd  Superior  Court.     January  Terra,  1876. 

Beported  in  the  opinion. 

Smith  &  Branham;  Hamilton  Yancey,  for  plaintiff 
in  error. 

C.  RowELL,  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  piaintifiB  against  defendants 
.<*  an  account  under  the  statutory  form  of  pleading.  The  ac- 
^nt  was  for  coal  furnished  defendants  by  the  plaintiffs.  The 
plaintifis  tendered  in  evidence  a  written  contract  touching  the 
<»al,  setting  out  the  terras  of  sale.  The  testimony  was  object- 
rfto,  and  the  objection  sustained.  Plaintifl&  then  moved  to 
•'nend  by  adding  a  count  and  setting  out  the  written  contract. 
The  amendment  was  refused,  and  plaintifis  excepted. 

A  non-suit  was  awarded,  with  leave  to  move  to  reinstate 
Ae  case.  The  motion  to  reinstate  was  made  on  tiie  ground, 
SQU)og  others,  of  the  refusal  to  allow  the  amendment ;  the 
court  refused  to  reinstate,  and  this  is  the  error  complained  of. 

The  court  should  have  allowed  the  amendraent,  and  there- 
fcre should  have  reinstated  the  case.  The  statutory  form  may 
be  amended^  aa  has  been  repeatedly  ruled  by  this  court.    The 
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last  ruling  thereon  is  the  case  of  Akin  vs.  The  Ordinary  q 
Bartow,  54  Georgia  Reports ,  59     That  ease  covers  this. 
Let  the  judgment  be  reversed. 


James  A.  Williams,  plaintiff  in  error,  vs,  John  Harki>C; 
defendant  in  error. 

1.  The  levy  of  an  execution  upon  land  by  the  sheriff,  without  more,  was  ra 
sufficient  evidence  of  a  breach  of  warranty  to  sustain  an  action  in  favor- 
the  present  owner  of  the  property  against  his  vendor  on  the  covenant  co: 
tained  in  the  deed. 

2.  Land  was  conveyed  by  deed  on  March  26th,  1863,  to  which  the  vex&dc 
only  held  a  bond  for  titles.  An  execution  against  said  vendor  for  the  pui 
chase  money  was  levied  on  the  same  on  November  29th,  1867,  and  a  salt 
made  on  the  first  Tuesday  in  August,  1868.  The  defendant  was  adjudged 
a  bankrupt  on  February  3d,  1868,  and  discharged  on  the  13th  of  the  fol- 
lowing October : 

J/f/i/,  that  the  vendee's  claim  on  the  covenant  of  warranty  in  the  deed  to  him 
existed  prior  to  the  bankruptcy  of  his  vendor,  and  was  therefore  barred  by 
his  discharge. 

Warranty.  Levy  and  sale.  Bankrupt.  Before  Judge 
Underwood.    Floyd  Superior  Court.    January  Term,  1875. 

Reported  in  the  decision. 

Dabney  &  FoucHE,  for  plaintiff  in  error. 

Wright  &  Featherston,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  for » 
breach  of  covenant  of  warranty  of  title  to  a  tract  of  land  des- 
cribed in  his  declaration.  The  defendant  pleaded  in  bar  of 
the  plaintiff's  action  against  him  his  discharge  as  a  bankrupt 
dated  13th  October,  1868.  On  the  trial  of  the  case,  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  for  the  defend- 
ant. A  motion  was  made  for  a  new  trial,  on  the  ground  tJitft 
the  verdict  was  contrary  to  the  evidence  and  without  evideooB 
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to  support  it,  and  for  alleged  ^rror  in  the  charge  of  the  court, 
which  motion  was  overruled,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  on  the  26th 
of  March,  1863,  the  defendant  conveyed  the  land  to  the  plaintiff 
by  deed,  with  a  covenant  of  warranty  of  title  thereto.    It  also 
appeare  from  the  evidence  that  the  defendant  was  adjudged  a 
bankrupt  on  the  3d  day  of  February,  1868,  and  obtained  his 
discharge  on  the  13th  of  Oet^>ber,  1868.    The  plaintiff  offered 
in  evidence  twojj./cwr.  in  favor  of  P.  W.  &  William  Printup 
Against  the  defendant,  issued  on  judgments  obtained  in  Jan- 
uary and  July,  1866.    It  appears  from  the  entry  of  the  sheriff 
on  one  of  the  executions,  that  it  was  levied  on  the  land  as 
the  property  of  the  defendant,  to  pay  the  original  purchase 
»noney  due  for  said  pi'operty  by  the  defendant  to  plaintiff  on 
^•he  within  JJ.  /a.,  which   levy  is  dated  29th  of  November, 
1867.    It  also  appears,  by  the  sheriff's  entry  on  the  ^./a., 
that  the  above  property  was  sold  by  him  on  the  first  Tuesday 
>n  August,  1868,  and  bid  off  by  P.  W.  &  William  Printup, 
for  the  sum  of  $400  00.     D.  S.  Printup  testified  that  he  was 
the  agent  of  P.  W.  &  William  Printup,  and  held  tlie  notes 
of  the  defendant,  Harkins,  for  the  purchase  money  of  said 
property,  and  tried  to  get  him  to  pay  tiiem  in  1862,  the  same 
Wngdue  at  that  time;  that  the  ji.faa,  in  evidence  were  for 
^be  purcliase  money  of  the  land ;  the  defendant,  Harkins, 
held  P.  W.  &  William  Priutup's  bond  for  titles ;  never  had 
*  <leed  to  the  land.     Jackson  testified  that  he  saw  plaintiff 
pay  defendant   $1,000  00   for  the  land   in  1863  or  1864. 
plaintiff  testifie<l  in  his  own  behalf  that  he  purchased  the 
property  in  1863;  that  defendant  stated  to  him,  at  the  time 
**nhe  purchase,  that  his  title  to  the  land  was  good  and  per- 
fect; that  he  paid  $2,500  00  cash  for  it.    The  sheriff  testified 
*"4l  the  land  was  sold  by  him  on  the  first  Tuesday  in  Jan- 
^,  1868,  and  he  made  a  deed  therefor  to  P.  W.  &  William 
Printup.     The  defendant  testified   in   his  own  behalf,  and 
^ted  that  he  told  the  plaintiff  he  had  only  a  l>ond  for  titles, 
sod  bad  not  paid  all  the  purchase  money  due  for  the  land, 
aod  proposed  to  transfer  to  him  Printup's  bond  for  titles,  but 
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plaintifT  insisted  on  having  a  deed.  At  that  time  defen< 
was  worth  $20,000  00.  The  court  charged  the  jury, 
the  proof  shows  that  the  land  was  levied  on  by  the  shen 
satisfy  9ifi.fa,  for  the  purchase  money  on  the  29th  of  No^ 
l)er,  1867, 1  charge  you  that  such  levy  was  a  seizure  of 
land  by  the  sheriff,  and  there  was  from  that  date  a  br 
of  the  warranty,  and  Williams'  debt  against  Harkins 
provable  in  bankruptcy." 

1.  In  our  judgment  this  charge  of  the  court  was  ei 
The  levy  of  the  fi,  fa.  on  the  land  by  the  sheriff,  wit 
more,  was  not  sufficient  evidence  of  a  breach  of  the  cove: 
warranty  of  title  contained  in  the  defendant's  deed. 

2.  But  notwithstanding  this  error  in  the  charge  of  the  c 
the  verdict  was  right  under  the  evidence  in  the  record.  li 
plaintiff  has  a  cause  of  action  against  the  defendant  for  a  br 
of  the  warranty  of  title  contained  in  his  deed,  that  cauj 
action  existed  prior  to  the  3d  of  February,  1868,  when 
defendant  was  adjudged  a  bankrupt,  and  inasmuch  as 
plaintiff's  claim  for  that  breach  of  warranty  against  the 
fendant  existed  prior  to  his  having  been  adjudged  a  bankr 
he  should  have  proven  it  in  the  bankrupt  ciiurt,  and  hav 
failed  to  do  that  he  is  now  barred  by  the  bankrupt's  discliai 
There  is  no  evidence  in  the  record,  with  or  without  thecha 
of  the  court,  which  would  have  authorized  the  jury,  under 
law,  to  have  found  a  different  verdict  than  that  which  tl 
did  find. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Sarah  E.  Pullen,  adniiin'stratrix,  plaintiff  in  error,  f«.  J<^ 
G.  Whitfield,  defendant  in  error. 

(Bleckley,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

Where  suit  is  brought  jointly  against  the  surviving  partner  and  the  adn 
tratrix  of  the  deceased  partner,  and  the  plaintiff  dismisses  it  as  to  the 
viving  partner,  and  there  is  no  allegation  that  the  partnership  is  insol 
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tiMngh  the  surviving  partner  has  gone  into  bankruptcy  individually,  and 
there  being  no  issuable  defense  filed  on  oath,  the  court  entered  up  judg- 
ment against  the  administratrix  alone,  and  these  facts  all  appear  of  record : 
HM^  that  the  judgment  is  illegal,  and  should  be  arrested,  the  motion  bemg 
BMide  at  the  same  term  when  the  judgment  was  entered  up,  the  administra- 
trix having  been  absent  from  the  state  and  having  had  no  notice  that  the 
case  had  been  dismissed  as  to  her  co-defendant. 

Partnership.  «loint  ol>ligors.  Bankrupt.  Pleadings.  Judg- 
ments. Before  Judge  Buchanan.  Troup  Superior  Court. 
November  Term,  1874. 

Beported  in  the  opinion. 

A.  H.  Cox;  B.  H.  Hill  &  Son,  for  plaintjflF  in  error. 

Speer  <&  Speer,  for  defendant. 

Jackson,  Judge. 

John  G.  Whitfield  brought  suit  against  Albert  E.  Cox,  as 
**fviving  partner  of  the  firm  of  Pullen  &  Cox,  and  against 
twoadministrators,  and  Mrs.  Pullen,  as  administratrix  of  the 
]*^  partner,  Charles  D.  Pullen,  deceased.     The  two  admin- 
'^^rs  ceased  to  be  parties — one  having  died  an<l  the  other 
^^  having  qualified.     On  motion  of  plaintiff,  the  case  was 
[••^oiisse*!  as  to  Cox,  the  surviving  partner,  because  he  had  gone 
^to  bankruptcy,  and  at  the  same  term  of  the  court,  judgment 
^enUjre<l  up  by  the  court  against  Mrs.  Pullen,  the  admin- 
^iHtrix,  there  being  no  issuable  defense  filed  on  oath.     It 
appeared  that  Mrs.  Pullen  was  absent  from  the  state  during 
^'1  these  proceedings,  and  had  no  notice  thereof;  and  mov(;d, 
^J^her  counsel,  afterwards,  but  at  the  same  term  of  the  court, 
^arrest  the  judgment,  on  the  ground,  substantially,  that  the 
^it  was   against  partners  on  a  joint  partnership  note;  that 
Cox  was  the  surviving  partner,  and  that  there  was  no  allega- 
^on  that  the  partnership  was  insolvent,  and  that  all  this  ap- 
peared from  the  face  of  the  pleadings.     The  court  overruled 
^e  motion,  and  the  defendant  excepted. 
The  Code  provides  that  the  surviving  partner  has  the  right 
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to  control  the  assets  of  the  firm,  and  that  he  is  primarily  lif 
for  their  debts :  Code,  sec.  1907.  The  statutes  allowing 
administrator  of  the  deceased  partner  to  be  sued  in  the  a 
action,  codified  in  sections  3348  and  3343  of  the  Code,  do 
change  t\\\^  primary  liability,  so  as  to  make  legal  a  judga 
against  the  representative  of  the  deceased  partner  o/one,  un 
it  appear  that  the  assets  of  the  partnership  have  l)een  exhai 
ed,  and  some  good  reason  exists  for  not  embracing  the  sun 
ing  partner  in  the  judgment.  In  this  case  there  is  no  allc 
tion  that  the  partnersliip  assets  have  been  exhausted, 
appears  that  the  surviving  partner  had  gone  into  bankrup 
and  was  therefore  dismissed  fntm  the  suit  bv  the  plaint 
but  it  does  not  ap|)ear  that  he  had  l)een  discharged  as  abai 
rupt.  Even  if  he  had  been  so  discharged,  that  discharge  < 
not  release  the  partnership  assets,  if  there  were  any,  fn 
this  debt.  But  he  pleaded  no  discharge;  the  plaintiff voIq 
tarily  dismissed  the  suit  as  to  him  ;  and  the  court  entered  i 
judgment  against  the  administratrix  alone,  thereby  makii 
the  private  property  of  the  deceased  partner  prinuirily  lial 
for  the  partnership  debt.  And  all  these  facts  appear  of  recon 
and  we  tliink  that  it. thus  appears  of  record  that  the  judgrae 
is  illegal  and  should  be  arrested. 

After  the  motion  in  arrest  of  the  judgment  had  beenovc 
ruled,  a  motion  was  made  to  set  it  aside  on  substantially  t 
same  grounds;  but  as  the  motion  in  arrest,  under  our  view 
the  law,  dispos(»s  of  the  case,  it  is  unnecessary  to  consider  t! 
latter  motion. 

Judgment  reversed. 


John  T.  Dowell  d  al,  plaintifis  in  error,  vs.  George  . 
DicKLE  &  Company  et  al,,  defendants  in  error. 

A  receiver  was  appointed  at  the  instance  of  a  mortgagee  to  take  charge  of  1 
mortgaged  property,  consisting  of  a  stock  of  goods  and  books  of  accoD 
etc.,  representing  such  portion  of  the  stock  as  had  been  sold  since  the  d 
of  the  mortgage.     Whilst  this  litigation  thus  stood,  judgments  were  icc 
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fred  against  the  mortgagor  and  claimed  a  fund  in  the  hands  of  the  re- 
ceiver realized  from  the  accounts  and  choses  in  action.  The  chancellor 
ordered  this  money  paid  .to  the  judgments : 
Hddy  correct.  The  cAoses  in  action  in  the  hands  of  the  receiver  were  legal 
assets,  and  as  the  mortgagee  had  obtained  no  decree  on  his  bill,  the  com- 
•  moD  law  judgments  were  entitled  to  the  fund. 

Equity.     Receiver.     Lien.      Judgments.     Before  Judge 
Buchanan.     Floyd  Superior  Court.     January  Term,  1875. 

Beported  in  tlie  decision. 

Smith  &  Branham;  J.  N.  Glenn;  D.  R.  Mitchell, 
fcrplaintiflB  in  error. 

Wright  &  Featherston,  for  defendants. 

Wabner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  motion  to  dis- 
tribute money  in  the  hands  of  a  receiver  who  had  been  ap- 
pointed by  the  chancellor  on  a  bill  filed  for  that  purpose  to 
^e  charge  of  a  stock  of  goods  which  had  been  mortgaged 
ly  Jones  to  Dowell,  as  also  the  books  of  accounts  and  choaea 
enaction  of  Jones.     The  bill  was  filed  by  Dowell,  the  mort- 
Pgee,  against  Jones,  the  mortgagor.     The  receiver  was  ap- 
pointed on  the  1st  of  January,  1874,  and  as  it  appears  from 
"^  return,  had  in  his  hands,  after  deducting  expenses,  com- 
''^isBions,  etc.,  the  sura  of  $205  40  which  had  been  collected  by 
'^'ni  as  the  procee<ls  of  goods  sold  by  Jones  after  the  date  of 
^'^well's  mortgage,  and  which  were  embraced  in  it.    The  mort- 
8>geon  the  stock  of  goods  is  dated  on  the  17th  day  of  April, 
^873,  and  was  foreclosed  in  January,  1874.     The  money  in 
tne  hands  of  the  receiver,  was  claimed  by  the  plaintiiFs  in  two 
A/m.,  one  in  favor  of  Dickie  &  Company  vs.  Jones,  the 
other  in  favor  of  Wright  and  Featherston  va,  Jones,  issued 
on  judgments  obtained  on  the  6th  of  March,  1874.     The 
oourt  ordered  the  money  to  be  paid  to  the  two  common  law 
^  /flw.  instead  of  to  the  mortgage  fi,  fa.^  whereupon  Dowell 
excepted. 
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There  is  no  doubt  that  the  money  in  the  hands  of  the 
was  collected  by  liiin  from  persons  who  were  indebted  t 
for  goods  purchased  of  him  afier  the  date  of  the  mortga 
which  were  embraced  in  it  at  the  time  of  the  date  ther 
there  is  no  doubt  but  that  the  plaintifis  in  the  two  c 
law  judgments  obtained  the  same,  afler  the  goods,  notes 
counts  of  Jones  had  been  placed  in  the  hands  of  the  : 
under  the  order  of  the  chancellor.  Neither  party  had  ai 
lien  upon  the  money  in  the  receiver's  hands.  The  mc 
had  no  legal  lien  upon  tlie  proceeds  of  the  gootis  wh 
been  sold  by  the  mortgagor,  Ufter  tlie  date  of  his  m< 
The  plaintiffs  in  the  common  law  judgments  againsi 
obtained  no  lien  on  the  ohoaes  in  action  then  in  tli( 
of  the  receiver  under  the  order  of  the  cliancellor  at  t 
their  judgments  were  obtained.  Who,  then,  is  entitl«< 
money  in  the  hands  of  the  receiver,  the  plaintiff  in  tli 
gage ^. /a.  who  filed  the  bill  under  which  the  recei^ 
appointed  and  the  money  brought  into  court,  or  the  ph 
in  the  common  law  judgments  ?  The  solution  of  tli 
tion  depends  upon  the  fact  whether  the  money  in  tli 
of  the  receiver  was  legal  or  equitable  assets.  The  nc 
accounts  due  to  Jones  for  goods  sold  by  him,  were  ui 
etl  legal  assets,  and  could  have  been  reached  in  the  li 
his  debtors,  by  the  legal  process  of  garnishment,  by  h 
itors.  Did  the  fact  that  the  notes  and  accounts  due  t( 
were  taken  into  the  |)osse8sion  of  a  receiver  under  th 
of  the  chancellor,  and  by  him  collected,  change  or  a 
original  nature  and  character  of  the  assets,  and  con 
same  into  equitable  assets?  We  think  not,  and  inasi 
Dowell  had  not  obtained  any  judgment  or  decree  on 
against  Jones,  the  debtor,  and  the  plaintiffs  claiming  th< 
had  obtained  judgments  on  their  demands  against  J(m< 
Was  no  error  in  ordering  the  money  in  the  receiver's  I 
be  paid  to  their  executions  according  to  the  ruling 
court  in  Bobinnon  vs.  The  Bank  of  Dainen,  18  Oeori 
ports,  65. 

Let  the  judgment  of  the  court  below  be  affirmed. 


i 
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William  D.  Barclay,  plaintiff  in  error,  vs.  The  State 
OP  Georgia,  defendant  in  error. 

Where  one  is  indicted  for  a  misdemeanor  under  section  4600  of  the  Code, 
the  gist  of  the  offense  thereunder,  being  the  sale  or  disposition  of  property 
mortgaged,  so  as  to  defeat  the  rights  of  the  mortgagee,  and  the  property  de- 
scribed in  the  mortgage  is  "  one  bay  mare  mule  :" 

ffddf  that  parol  evidence  is  inadmissible  to  show  that  there  was  a  mistake  in 
the  description,  and  that  the  mortgage  was  intended  to  cover  a  bay  horse 
mole,  though  the  indictment  alleged  the  mistake. 

Criminal  law.     Indictment.     Evidence.      Before   Judge 
Hall.    Monroe  Superior  Conrt.     February  Term,  1875. 

Reported  in  the  opinion. 

Hammond  &  Berner,  by  W.  T.  Trippe,  for  plaintiff  in 

error. 

T.  B.  Cabaniss,  solicitor  general,  by  Peepi.es  &  Howell, 
fcr  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  under  section  4600  of  the  Code, 

w  having  sold  and  disposed  of  a  certain  bay  horse  mule  af- 

**  having  mortgaged  the  sai<l  mule  to  the  mortgagee,  with 

^intent  to  defraud  the  mortgagee.     It  was  alleged  in  the 

^ictment,  that  by  mistake  the  mortgage  descrilml  the  ani- 

®*1  as  a  bay  tiiare  mule.     Evidence  was  admitted  to  show  the 

*i8take,  an<l  the  defendant  was  convicted.     We  think  the 

*Hirterre<l  in  admitting  the  evidence,  and  that  the  conviction 

^  illegal.     In  a  civil  case,  this  evidence  may  be  admissible, 

^t  in  a  criminal  case  we  hold  it  is  not,  where  the  instrument 

io  writing  is  the  basis  of  the  prosecution. 

The  judgment  is,  therefore,  reversed. 
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James  J.  Whittle,  plaintiff  in  error,  vs.  Joseph  E.. 
STER,  defendant  in  error. 

When  a  landlord  rents  a  store-house  to  a  tenant  for  the  purpose  of 
goods  therein,  in  the  absence  of  the  tenant's  knowledge  to  the  contn 
law  will  presume  that  it  is  in  a  condition  suitable  for  the  purpose  for  v 
was  rented  by  the  tenant,  and  if  it  is  not,  and  damage  results  to  the  t 
goods  in  consequence  of  the  defective  condition  of  the  rented  pr 
the  landlord  is  liable  therefor;  and  if  after  the  premises  have  been 
the  same  become  unfit  by  reason  of  the  roof  of  the  house  becoming 
or  other  similar  cause,  so  as  to  render  the  house  unsuited  for  the  ] 
for  which  it  was  rented,  the  landlord  is  bound,  upon  notice  being 
him  of  the  defect  by  the  tenant,  to  make  the  necessary  repairs  v 
reasonable  time  thereafter. 

Ijandlord  and  tenant.  Repairs.  Before  Judge  J 
Johnson.     Muscogee  Superior  Court.     May  Term,  18 

Reported  in  the  decision. 

D.  H.  BuRTS;  W.  A.  Little;  Peabody  &  Brai 
for  plaintiff  in  error. 

Blandford  &  Garrard,  for  defendant. 

Warner,  Chief  Justice. 

Tliis  was  an  action  bronglit  by  the  plaintiff  against  t 
fendant  to  recover  damages  allegeil  to  have  been  sustain 
the  plaintiff's  goods  in  consequence  of  the  leaky  oondit 
a  certain  described  store-house  rented  by  the  plaintiff 
the  defendant,  in  the  city  of  Columbus. 

On  the  trial  of  the  case  there  was  evidence  introdu( 
both  sides  in  relation  to  the  damage  done  to  the  plai 
goods,  and  as  to  the  condition  of  the  store-house  whil 
same  was  occupied  by  the  plaintiff.  The  jury,  und( 
charge  of  the  court,  found  a  verdict  in  favor  of  the  defei 
The  court  charged  the  jury,  amongst  other  things,  it 
stance,  as  follows:  "  When  one  rents  a  lot  and  house  th 
he  takes  them  for  better  or  for  worse,  and  if  defendant 
a  store-house  to  the  plaintiff,  and  the  house  was  in  a  ( 
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condition  at  tlie  time  of  renting,  the  defendant  was  not  bound 
by  snch  renting  to  put  other  or  more  repairs  thereon  than 
were  necessary  to  keep  the  house  in  the  same  condition  it  was 
when  rented.  If  the  house  rented  was  subject  to  leakage 
from  rain  at  the  time  rented,  and  being  thus  subject  to  leak- 
age and  the  gocnls  of  the  defendant  were  damaged  from  leak- 
age to  which  it  was  subject  at  the  time  rented,  the  defendant 
bnot  liable  for  such  damage  to  the  plaintiff's  goods.  It  is 
the  duty  of  the  landlord  to  put  such  repairs  on  the  rented 
premises  as  will  keep  them  in  the  condition  they  were  when 
rented,  thus  much  and  no  more,  and  a  landlord  does  not  in- 
sure against  leakage  and  damage  therefrom  to  the  tenant." 
To  this  charge  of  the  court  the  plaintiff  excepted. 

In  our  judgment,  this  charge  of  the  court,  in  view  of  the 
evidence  in  the  record,  was  error.     By  the  2284th  section  of 
the  Code  it  is  declared  that  the  landlord  must  keep  the  rented 
premises  in  repair,  and  is  liable  for  all  8ul)stantial  improve- 
"wnts  placed  upon  them  by  his  consent.     This  section  of  the 
Code  was  construed  by  this  court  in  GtUhman  vs.  Castkberryy 
^  Georgia  Reports,  172.     If  a  tenant  should  rent  a  dilapi- 
^ted  or  leaky  store-liouse,  with  full  knowledge  of  its  actual 
\    wndition,  at  a  retluced  prjce  in  consequence  thereof,  and  puts 
m  'is  goods  therein,  and  the  same  are  damaged,  he  would  not 
"Wn  have  any  legal  or  just  cause  of  complaint  against  his 
«rflord.    But  when  a  landlord  rents  a  store-liouse  to  a  tenant 
"^Ae  purpose  of  selling  goods  therein,  injhe .absence  of  the 
Jowl's  knowledge  to  the  contrary,  the  law  will  presume  thai 
^^ 's  in  a  condition  suitable  for  the  purpose  for  which  it  was 
"^  by  the  tenant,  and  if  it  is  not,  and  damage  results  to 
"«tenant*s  goods  in  consequence  of  the  defective  condition 
^  the  rented  premises,  the  landlord  is  liable  therefor,  and  if 
^r  the  premises  have  been  rented,  the  same  become  unfit, 
ty  reason  of  the  roof  of  the  house  becoming  leaky,  or  other 
^ilar  cause,  so  as  to  render  the  house  unsuited  for  the  pur- 
pose for  which  it  was  rented,  the  landlord  is  bound,  upon  no- 
tice being  given  lo  him  of  the  defect  by  the  tenant,  to  make 
die  necessary  repairs  within  a  reasonable  time  thereafter,  and 
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ify  upon  his  failure  to  do  so^  damage  results  to  the  tenaf 
goo<)s  in  consequence  of  such  failure  to  make  the  neceasf 
repairs,  the  landlord  will  be  liable  therefor.  In  this  state  t 
law  is  that  the  landlord  mu»t  keep  the  rented  premises  in  f 
pair,  not  as  the  same  were  when  the  tenant  rented  them,  if  I 
did  not  know  of  the  defective  condition  thereof  at  the  tim 
but  the  same  are  to  be  kept  in  repair  by  the  landlord  aof 
to  render  them  suitable  for  the  purposes  for  whicii  they  wei 
rented.  If  the  tenant  pays  the  landlord  a  fair  and  reason 
able  rent  for  the  store-house  rented  as  being  suitable  for  tli 
purpose  for  which  he  rented  it,  he  is  entitled  to  have  it  ke| 
in  repair  by  the  landlord  for  that  purpose,  under  the  provii 
ions  of  our  Co<le. 

Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  O.  Bowen,  plaintiff  in  error,  vs.  Mary  Bowb: 
defendant  in  error. 

1.  The  system  of  homestead  and  exemption  provided  for  by  the  constiUitB 
is  voluntary,  not  compulsory ;  and  the  laws  enacted  for  the  setting  ajw 
and  valuation  thereof  should  be  so  construed  as  to  harmonize  with  the  r 
untary  character  of  the  constitutional  system. 

2.  Therefore,  section  2022  of  the  Code,  which  enacts  that  "  should  the  hi 
band  refuse  to  apply  for  the  aforesaid  exemption,  his  wife,  or  any  pets 
acting  as  her  next  friend,  may  do  the  same,  and  it  shall  be  as  binding  t^ 
done  by  the  husband,"  should  not  be  construed  to  mean  that  if  thehosbff 
not  only  refuses  to  apply  himself  for  homestead,  but  solemnly  objects 
record  as  a  party  defendant,  to  his  wife's  doing  so,  that  then  the  apf^cati 
shall  be  granted  and  the  homestead  carved  out  of  his  individual  prope 
over  the  objection  so  made  by  him. 

3.  No  man's  property  can  be  set  aside  as  homestead  and  exemption  wHiK 
his  consent,  express  or  implied  ;  if  his  wife,  or  some  one  as  her  next  fiiec 
apply  and  he  fails  to  interpose  objection  by  plea,  his  assent  will  be  implie 
but  if  he  he  does  interpose  objection  by  plea,  the  presumption  is  rebatti 
and  the  homestead  cannot  be  set  apart  out  of  his  property.  The  distiocti 
is  clear  between  his  refusal  to  apply  himself,  and  his  objecting  to  anotl 
applying  in  behalf  of  his  family;  and  the  statute  will  be  construed  to  me 
that  though  he  refuse  to  act,  his  wife's  application  wiU  be  granted  unless 
object  by  plea ;  then  it  will  be  refused. 
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Homestead.     Laws.     Husband  and   wife.     Before  Judge 
\     Bartlett.    Jones  Superior  Court.     October  Term,  1874. 

Beport  unnecessary. 

PoE,  Hall  &  liOFTON,  for  plaintiff  in  error. 

Isaac  Hardeman,  by  brief,  for  defendant. 

Jackson,  Judge. 

The  single  question  made  in  the  record  in  this  case  is,  can 
a  man's  own  individual  property  be  set  apart  as  homestead 
■nd  exemption  from  his  debts  without  his  consent?  We 
think  that  it  cannot  be   done   under   the   constitution  and 

.  laws  of  this  state,  and  our  reasons  for  so  holding  are  suffi- 
C'cntly  set  out  in  the  syllabus  furnished  tlie  reporter  for  pub- 
lication.   We  merely  reniark  here  that  under  the  old  exemp- 

,  tionjaws,  enacted  in  1841,  a  question  somewhat  analogous  to 
watat  bar  came  before  this  court,  and  it  was  held  that  the 
legislature  had  no  constitutional  power  to  take  from  a  man 
*By  portion  of  his  property  without  his  consent ;  and  that  to 
^keit  from  the  payment  of  his  debts  is  to  take  it  from  him  : 

i    Jkomport  d  aL  vs.  Alston,  14  Georgia^  274.     Our  constitu- 

f  tionof  1868  does  not  enlarge  the  scope  of  legislative  power 
^n  this  particular,  so  as  to  authorize  the  legisjlature  to  take 
•^ya  man's  property  without  his  consent;  on  the  contrary, 
"*« system  of  homestead  and  exemption  therein  antliorized  is 
^loDtary,  not  compulsory.  Each  head  of  a  family  shall  be 
^'iBrf  to  the  homestead  and  exemption  ;  or  the  guardian  or 
^eeof  minor  chihlren  shall  be  entitled  to  such  homestead 
*W  exemption— evidently  supposing  their  as.sent  thereto, 
ttUier  express  or  implied.  The  assent  of  the  father  will  be 
'wplied  if  he  do  not  object,  though  he  may  refuse  to  act  him- 
wlfyand  his  wife  act  for  the  family ;  but  if  he  object  by  plea, 
tf  io  this  case,  bis  objecti<m  must  prevail  against  the  applica- 
tion. There  is  a  distinction — clciir,  we  think — between  his 
refusal  to  act  himself  and  bis  objecting  to  his  wife's  acting  for 
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the  family.  And  we  construe  the  act  which  authorizes  tbe 
wite  to  act  in  case  the  husband  refuses,  to  mean,  where  tbe 
liusband  simply  declines  to  make  application,  and  cannot  ex- 
tend it  to  cases  where  he  objects  on  -record,  by  defense,  to  the 
wife  or  any  one  else  applying,  if  the  property  be  his.  Of 
course,  if  the  property  belong  to  the  wife  or  the  children,  or 
to  both,  the  husband  and  father  could  not  object,  nor  woold 
his  consent  be  necessary  to  secure  the  homestead  and  exemp- 
tion out  of  such  property :  See  Code,  sections  2022,  2018. 
Judgment  reversed. 


William  P.  Jowers,  plaintiff  in  error,  vs.  Jambs  L.  Bakeb, 
defendant  in  error. 

The  fair  and  legitimate  construction  of  a  contract  to  furnish  timber  and  sf«^ 
logs  to  meet  the  demand  of  a  certain  mill  and  to  keep  the  same  constantly 
running  during  the  continuance  of  the  contract,  is  not  that  the  party  assum- 
ing the  obligation  should  furnish  only  a  sufficient  quantity  of  timber  to  sup- 
ply the  demand  of  the  purchasers  of  lumber  from  said  mill,  but  thitbc 
should  deliver  a  sufficiency  of  logs,  etc.,  to  keep  the  mill  constantly  nm- 
ning  independent  of  what  might  be  the  demand  of  the  purchasers. 

Contracts.     Before  Judge  James  Johnson.     Marion  Su- 
|>erior  Court.     April  Term,  1875. 

Reported  in  the  decision. 

Thomas  H.  Pickett  ;  Little  &  Crawford  ;  Peabody 
&  BuANNON,  for  plaintiff  in  error. 

Blandford  &  Garrard;    Hinton  &  Sons;  E.  M. 
Butt,  for  defendant. 

Warner,  Chief  Justice. 

William  P.  Jowers  brought  his  action  against  James  L 
Baker,  in  Marion  sui)erior  court,  alleging  that  on  the  first  of 
September,  1870,  he  made  and  entered  into  a  parol  contract 
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ith  the  said  Baker  for  the  purpose  of  sawing  luml)er  for  sale, 
which  the  said  Jowers  was  to  furnish  the  engine  and  boiler 
th  saw-mill  attached,  and  place  them  on  the  land  of  said 
;ker,  in  running  onler,  and  keep  them  in  proper  repair  for 
Fmg  lumber,  the  said  Baker  to  furnish  timber  and  saw-logs, 
bis  own  expense,  to  meet  the  demand  of  said  mill  and  keep 

same  constantly  nmning  during  the* continuance  of  the 
tract,  which  was  to  continue  for  six  months  from  the  time 

mill  was  placed  on  Baker's  land,  and  longer  if  agreed  to 
the  parties,  but  in  no  event  should  the  mill  be  stopped  by 
ler  without  ample  notice  to  the  other  party. 
laid  plaintiff  averred  his  faithful  compliance  with  the  terms 
aid  contract  on  his  part ;  and  that  with  the  consent  of  said 
cer,  the  said  plaintiff  rented  the  said  engine,  boiler  and 
-mill  to  one  John  G.  Lidy,  who  ran  the  same  with  the 
I  Baker,  under  the  same  terms  and  stipulations  of  the  con- 
t  as  above  set  forth,  from  the  18th  November,  1870,  to 
17th  February,  1871,  when  at  the  instance  of  said  Baker, 
said  Jowers  dispossessed  the  sai<l  Lidy  and  took  possession 
aid  mill,  and  under  the  contract  before  stated,  with  said 
icr,  continued  the  said  business  until  5th  June,  1871,  and 
i  one-half  of  the  lumber  cut  by  said  mill  belonged  to  each, 
I  Jowers  and  saifl  Baker ;  that  Baker  failed  to  comply 
h  the  contract,  in  that  he  did  not  furnish  saw-logs  to  suit 
capacity  of  the  mill,  in  consequence  of  which  the  said  mill 
I  idle  one  half  of  the  time  the  said  Jowers  was  in  posses- 
1,  ami  instead  of  cutting  seven  thousand  feet,  (its  capacity,) 
y  cut  thirty- five  hundred  feet  j>er  day,  and  thereby  said 
intifflostand  was  damaged  seventeen  hundred  and  fifty  feet 
umlKT  (his  half)  per  day  for  eighty-five  days,  during  which 
ethe  mill  was  running  under  the  said  contract,  to  his  loss 
I  damage  one  hundred  and  sixty  one  thousand  two  hundred 
I  fifty  feet  of  lumber,  of  the  value  of  $1  50  per  hundred 
, equalling  ?2,419  75.  Plaintiff  further  averred  that  dur- 
the  existence  of  said  contract,  said  Baker  stopped  said 

without  notice  to  him,  and  the  same  stood  idle  for  one 
ih,  to  plaintiff's  loss  and  damage  ^1,365  00. 

Vol.  lv.  13. 
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After  the  evidcuce  had  closed,  and  upon  the  siibmissioc 
the  ease  to  the  jury,  the  court  charged  that  "  it  was  the  di 
of  tlie  court  to  construe  the  pleadings,  and  that  the  mean 
of  the  contract  as  set  out  in  the  declaration  was  that  the  d 
was  to  be  put  up  on  Baker's  land,  to  be  superintended 
Jowers,  for  the  purpose  of  cutting  lumber  for  sale,  and  t 
Baker  agreed  to  furnish  as  many  logs  as  would  meet  the 
mand  for  the  sale  of  the  lumber  so  cut,  of  such  logs  asgi 
on  Baker's  land,  and  if  Baker  furnished  logs  sufficient 
meet  the  demand  of  the  mill,  then  Baker  had  not  viola 
his  contract."  Which  said  charge  and  construction  is  as^ij 
ed  as  error. 

The  court  further  charged  that  "the  contract,  as  set  on 
the  declaration,  did  not  mean  that  Baker  agreed  to  fum 
logs  to  keep  the  mill  running  to  its  full  capacity  for  sawi 
but  it  meant  that  Baker  should  furnish  only  such  a  quant 
of  saw  logs  as  would  supply  the  demand  of  the  purchas 
for  lumber  from  said  mill."  Which  said  charge  and  c 
struction  is  assigned  as  error.  The  court  further  char] 
that  "  the  true  measure  of  damages  in  the  case  was  the  amo 
of  money  that  it  would  have  cost  Jowers  to  furnish  logs  si 
cient  to  supply  the  demand  for  lumber  made  upon  the  mi 
Which  is  assigned  as  error.  The  jury  found  a  verdict  for 
fendant. 

In  our  judgment  the  court  erred  in  its  charge  to  the  j 
as  to  the  construction  of  the  contract  alleged  in  the  plainti 
declaration.  The  fair  and  legitimate  interpretation  of 
words  of  the  contract  is  not  that  "  Baker  should  furnish  o 
-such  a  quantity  of  saw-logs  as  would  supply  the  demand 
jpurctiaaei's  of  lumber  from  said  mill,"  but  the  fair  and  \eg 
•mate  interpretation  of  the  words  of  the  contract  is  that  Ba! 
was  to  furnish  timber  and  saw-logs,  at  his  own  expense, 
meet  the  demand  of  the  said  mill  and  keep  the  same  comtan 
nmning  during  the  continuance  of  the  contract.  The  pi 
and  obvious  meaning  of  the  words  of  the  contract  is,  t 
Baker  was  to  furnish  timber  and  saw-logs  to  keep  the  i 
constantly  running  for  six  months,  that  is  to  say,  to  meet 
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reasonable  demand  of  said  mill,  so  as  to  keep  it  constantly 
runrdngy  and  not  to  meet  the  demand  of  purchasers  for  lum- 
ber from  said  mill.  How  far  the  want  of  purchasers  of  the 
lumber  sawed  at  the  mill  under  the  contract  would  go  in  miti- 
gation of  the  plaintiff's  damages  is  a  diiferent  question. 
Let  the  judgment  of  the  court  below  be  reversed. 


James  K.   Wright,  administrator,  plaintiff  in  error,  vs. 
John  W.  Bessman,  defendant  in  error. 

1.  The  returns  of  an  administrator  admitted  to  record  by  the  ordinary,  are 
fnmc  facU  evidence  for  him,  and  the  onus  is  on  the  objector  to  show  them 
incorrect. 

2.  The  payee  or  holder  of  a  note  is  an  incompetent  witness  to  testify  that  he 
pot  ihe  credit  on  it  which  kept  it  alive,  by  the  authority  and  as  agent  of  the 
oakcr— the  maker  being  dead. 

3*  A  Dew  promise,  to  prevent  the  bar  of  the  statute  of  limitations,  must  be  in 
Ac  hand-writing  of  the  maker,  or  subscribed  by  him,  or  some  one  author- 
"ed  by  him,  and  the  holder  thereof  cannot  be  the  agent  so  authorized  by 
^'  34  Georgia  Reports ^  245. 

Administrators  and  executors.  Witness.  Promissory  notes. 
Sbitiite  of  limitations.  Principal  and  agent.  Before  Judge 
BABfLETT.     Morgan  Superior  Court.     March  Terra,  1875. 

Reported  in  the  opinion. 

A.  G.  &  F.  C.  Foster,  for  plaintiff  in  error. 

Keese  &  Reese,  for  defendant. 

Jackson,  Judge. 

The  administrator  applied  for  letters  of  dismission.     Bess- 
man, a  creditor  of  intestate,  objected,  on  the  ground  that  tlie 
administrator  had  misapplied  the  assets  of  the  estate  in  this, 
(bat  he  had  paid  off  a  note  barred  by  the  statute  of  limita-  ' 
fJODS,  and  bad  thus  made  himself  responsible  to  creditors  and 
ODuId  not  be  discharged  until  the  claim  of  objector  was  paid 
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to  the  extent  of  the  misapplied  fund.  The  jury,  unde 
charge  of  the  court,  found  against  the  discharge;  the  ad 
istrator  moved  for  a  new  trial  on  many  grounds,  but  v 
we  think  may  be  reduced  to  three: 

1st.  That  the  court  erred  in  ruling  that  the  return  o 
administrator  is  not  prima  facie  evidence  of  its  correc 
after  it  is  approved  and  entere<I  of  record  by  the  ordinar 

2d.  That  the  court  erred  in  excluding  the  testimoi 
High,  the  payee  of  the  note,  that  the  cre<lit  thereon  was  r 
by  him  by  the  direction  of  the  intestate. 

3d.  Which  is  the  main  question  in  the  case,  that  thee 
erred  in  ruling  that  the  credit  on  the  note  which  kept  it  a 
if  alive  at  all,  as  it  was  not  signed  at  all,  must  l>e  in  the  hi 
writing  of  the  intestate.  It  was  admitte<l  not  to  l)e  in 
hand  writing,  and  the  case  turns  on  whether  it  couM  be  pn 
that  he  authorized  the  payee  to  put  the  credit  on  for  hii 
as  to  keep  the  note  alive. 

1.  As  to  the  first  ground,  we  think  the  returns  allowe 
the  ordinary  are  prima  facie  evidence  for  the  administr 
and  that  the  same  must  be  rebiitteil  by  proof,  the  onus  b 
upon  the  objector:  Code,  section  2527. 

2.  As  to  the  second  point,  we  think  that  the  court 
right  in  rejecting  the  testimony  of  High.  The  other  par 
the  transaction  on  which  the  case  turned  M^as  dead,  ami 
reason  and  spirit  of  the  exception  in  section  3854  of  the  C 
applies.  Besides,  the  very  object  of  requiring  the  cre<lit 
put  on  by  the  maker  of  the  note  to  prevent  the  bar  of 
statute,  would  be  defeated,  if  the  payee,  after  the  death  o 
maker  esi>ecially,  were  permitted  to  swear  that  he,  as 
agent  of  the  dead  maker,  put  the  credit  upon  the  note:  C 
section  3854;  Shumate  vs.  Williamson,  34  Georgia  Re[i 
245. 

3.  But  if  High  had  been  competent  as  a  witness,  he  c 
not  have  l)een  the  agent  under  the  ruling  in  Shumate  ts, 
liamson.     So  that  if  it  had  been  proved  by  him  that  h 
the  credit  there  by  authority  of  the  intestate,  it  would  be 
it  had  not  been  put  there  at  all.     While^  thereforei  the  * 
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may  have  committed  errors,  on  the  main  questions  he  ruled 
right;  and  as  the  verdict  of  the  jury  under  tlie  admitted  facts 
most  have  beeu  as  it  is  in  any  event,  we  affirm  the  judgment 
uf  theoourt  below  in  overruling  tlie  motion  fur  a  new  trial. 
Judgmeut  affirmed. 


George  A.  Brown,  plaintiff  in  error,  vs,  James  M.  Ben- 
nett, defendant  in  error. 

There  is  no  law  which  will  authorize  the  decree  of  a  court  of  equity  to  beset 
aside  for  defective  allegations  in  the  bill,  or  for  defective  pleadings,  on  mo- 
tion, as  may  be  done  with  judgments  at  common  law,  under  the  provisions 
of  the  Code.    The  proper  remedy  is  by  bill  of  review. 

Eqnily.  Practice  in  the  Suj)erior  Court.  Motion.  D<j- 
crets.  Judgments.  Before  Judge  Clark.  Sumter  Superior 
Court.    October  Adjourned  Term,  1875. 

Reported  in  the  decision. 

Hawkins  &  Hawkins;  N.  A.  SmTU,  for  plaintiff  in 

error. 

Peabody  &  Brannon,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  decree  made  by  a  court  of 
equity  in  favor  of  Brown,  the  complainant,  against  Bennett, 
owe  of  the  defendants  therein.     The  motion  to  set  aside  the 
Jecree  was  based  on  two  grounds:     First, that  the  defendant, 
Bennett,  had  never  been  served   with  process  in  said  case. 
Second,  because  the  allegations  in  said  bill  make  out  no  case 
open  which  a  decree  could  have  been  rendered  against  the  de- 
iifndaut,  Bennett,  an<I  there  is  no  prayer  in  said  bill  as  against 
him.  Ou  the  hearing  of  the  motion,  the  court,  from  the  evi- 
dence before  it,  held  that  the  defendant,  Bennett,  had  been 
served  ^^itk  process,  and  overruled  that  ground  of  the  motion 
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to  set  aside  the  decree.  The  court  sustained  the  motion  toaet 
aside  the  decree  on  the  ground  that  there  was  no  allegation  in 
said  bill  charging  Bennett,  and  no  relief  prayed  for  against  him. 
To  which  judgment  and  decision  of  the  court  setting  aside 
said  decree,  Brown,  the  complainant  in  the  bill,  excepted. 

It  appeal's  from  the  roconl  before  us,  that  the  bill  was  filed 
by  the  complainant  against  Furlow,  Price  &  Furlow,  part- 
ners, who  reside<l  in  the  county  of  Sumter,  and  the  defendant, 
who  resided  in  the  county  of  Glynn,  in  which  it  is  alleged 
that  defendant,  Bennett,  owed  complainant,  $500  00,  to  secure 
the  payment  of  which  he  had  executed  to  him  a  mortgage  on 
a  negro  girl  named  Margaret;  that  after  the  execution  and 
record  of  said  mortgage,  the  defendant,  Bonnett,  placed  the 
said  negro  in  the  possession  of  Price  to  secure  a  debt  said  to 
be  due  by  him  to  the  firm  of  Furlow,  Prit^e  &  Furlow;  that 
Price,  one  of  the  said  firm,  run  off  said  negro,  or  has  sold  her 
and  received  the  proceeds  of  such  sale,  whereby  she  is  placcti 
beyond  the  reach  of  his  mortgage /. /a.;  that  the  defendants, 
Furlow,  Price  &  Furlow,  pretend  that  said  defendant,  Ben- 
nett, conveyed  to  them  said  negro  }>rior  to  the  date  of  sai*» 
mortgage  to  secure  them  in  accepting  pajier  for  the  defendant? 
Bennett,  etc.;  that  the  defendant,  Bennett,  is  insolvent.    The 
prayer  of  the  bill  is,  that  the  defendants  may  be  com|)elled  ^^ 
proiluce  said  negro,  and  in  default  thereof,  that  they  be  cl^ 
creed  to  pay  the  complainant  the  amount  of  his  mortgage  deb^ 
and  that  complainant  may  have  such  other  and  further  reU*^^ 
in  the  premises  as  the  court  may  deem  just  and  pro|)er.   Tb'* 
bill  was  filed  9th  February,  1856.     On  the  hearing  in  0<^ 
tober,  1872,  the  jury  found  a  verdict  in  favor  of  Furlot^» 
Price  &  Furlow,  against  the  defendant,  Bennett,  fiir  $500  00i 
the  amount  of  the  debt,  with  interest,  and  a  decree  was  en* 
tere^l  thereon  8th  March,  1873.     The  court  having  found  thi** 
the  defendant,  Bennett,  was  served  with  process,  it  may  w^*^ 
l>e  questioned  whether,  in  contemplation  of  law,  he  is  not  t*^ 
be  considered  as  having  been  before  the  court  when  the  A^ 
cree  was  rendereil  against  him,  and  failing  to  except  there*-^ 
on  the  ground  contained  in  his  present  motion,  he  is  not  co**' 
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eluded  by  that  decree.  But  be  that  as  it  may,  we  are  not 
aware  of  any  law  which  will  authorize  a  court  to  set  aside  the 
decree  of  a  court  of  equity  for  defective  allegations  in  the  bill, 
or  for  defective  pleadings,  on  motion,  as  may  be  done  as  to 
common  law  judgments,  under  the  provisions  of  the  Code.  If 
it  appears  on  the  face  of  the  proceedings  in  an  equity  cause 
that  the  same  are  so  defective  that  no  valid  decree  could  have 
been  rendered  thereon,  then  the  proper  remedy  is  by  a  bill  of 
review  to  set  aside  the  decree,  and  not  by  a  mere  motion  as 
waadone  in  this  case.  As  before  remarked,  we  are  not  aware 
of  any  law  which  would  have  authorized  the  court  to  have 
set  aside  the  complainant's  decree  on  tlie  ground  stated  in  its 
judgment  on  a  mere  motion,  and  for  that  reason  we  reverse  the 
judgment  setting  it  aside. 
Let  the  judgment  of  tlie  court  below  be  reversed. 


Dfixxis  CyCoNNELL,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

"here  the  defendant  was  indicted  on  two  counts  for  simple  larceny  and  re- 
^▼ing  stolen  goods,  knowing  them  to  have  been  stolen,  the  gist  of  the  of- 
fense in  the  last  count  is  the  felonious  knowledge  that  the  goods  were  stolen, 
*^  if  the  jury  find  a  special  verdict  of  "guilty  of  receiving  stolen  goods," 
without  more,  the  verdict  is  bad,  and  the  judgment  will  be  arrested :  See 

Criminal  law.  Receiving  stolen  goods.  Verdict.  Before 
^"dge  Bartlett.  Chatham  Superior  Court.  February 
Term,  1875.  ^ 

Reported  in  the  opinion. 

Kupus  E.  Lesteb;  M.  J.  O'Donoghue,  for  plaintiff  in 
error, 

".G.  Charlton,  solicitor  general  'pro  tern.,  for  the  state. 
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Jackson,  Judge. 

The  single  question  necessary  to  be  decided  in  this  ( 
whether  the  judgment  will  be  arrested  on  a  charge  in 
dictment  for  receiving  stolen  goods,  knowing  them  U. 
been  stolen,  when  the jnry  return  a  sixxjial  verdict  of" 
of  receiving  stolen  goods/'  We  think  the  principle  ni 
this  court  in  the  case  of  OoiLch  vs.  The  StcUe^  28  G( 
367,  controls  this  case.  The  gist  of  the  offense  is  the 
0U8  knowledge.  The  jury  did  not  find  that,  and  the  fa- 
they  made  a  special  verdict  omitting  the  very  gist  of  t 
fensCj  is  presumptive  proof  tliat  they  did  not  mean  to  f 
What  they  have  found  is  no  offense.  The  verdict  is  a 
nullity,  and  no  legal  judgment  or  sentence  can  he  prec 
thereon.  We  think  the  court  erred,  therefore,  in  not  i 
ing  it,  and  reverse  his  judgment.  It  becomes  unnect*S5 
consider  the  fiiotion  for  a  new  trial. 

Judgment  revereed. 


William  Ross,  plaintiff  in  error,  vs.  The  State  of  ( 
GIA,  defendant  in  jerror. 

When  an  offense  is  committed  against  the  laws  of  the  United  Stales,  i 
son  charged  therewith  must  be  prosecuted  therefor  in  the  courts 
United  States.     The  state  courts  have  no  jurisdiction  thereof. 

Criminal  law.     Jurisdiction.    United  States  Courts. 
Before  JndgeKiDDOO.     Randolph  Superior   Court.   N< 
berTerm,  1874. 

Reported  in  tlie  decision. 

H.  &  I.  L.  Fielder  ;  L.  S.  Chastain,  for  plaim 
error. 

James  T.  Flewellex,  solicitor  general,  by  A.  Hoc 
the  state. 
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Warnek,  Cliief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "  peijnry"  in 
tbesiiperior  court  of  Randolph  county,  and  on  tlie  trial  tliere- 
for,  the  jury  found  him  guilty.  When  the  evidence  on  the 
part  of  the  state  was  closed  on  the  trial,  the  counsel  for  the 
defendant  ma<le  a  motion  to  quash  the  indictment  and  pro- 
ceedings, and  to  discharge  the  defendant,  on  the  ground  that 
the  alleged  false  oath  was  taken  before  a  United  States  com- 
oii88iouer  in  the  investigation  before  him  of  an  alleged  viola- 
tion of  a  penal  law  of  the  United  States,  punishable  by  the 
coarts  of  the  United  States,  and  that  the  superior  court  of 
fiandolph  county  liad  no  jurisdiction  to  try  said  case,  ^vhich 
motion,  the  court  overruled,  and  the  defendant  excepted. 

Itap[)ears  from  tiie  evidence  in  the  record,  that  the  oath  of 
^defendant  on  which  the  perjury  was  a<«6igned,  was  taken 
before  a  Uniteil  States  commissioner  on  the  investigation  of  a 
cliarge  preferred  before  him  for  a  violation  of  the  enforcement 
J^t  of  congress  by  one  Kenney,  and  the  question  is,  whether 
^'>e  state  court  had  coricurren^  jurisdiction  with  the  federal 
courts  for  the  trial  of  the  alleged  offense,  or  whether  the  fed- 
^1  courts  had  the  exclusive  jurisdiction  for  the  trial  thereof. 
The  offense  charged  in  the  indictment,  is  an  offense  against 
tfce  public  justice  of  the  United  States — and  whatever  may 
have  been  the  conflicting  decisions  in  the  several  courts  of  the 
United  States  m  regard  to  the  concurrent  jurisdiction  of  the 
state  courts  in  similar  cases,  prior  to  the  adoption  of  the  Re- 
vised Code  of  the  statutes  of  the  United  States  on  the  20th 
w  June,  1874,  there  is  now  no  longer  any  room  for  doubt  or 
discussion  in  relation  to  that  question.  By  the  5392  section 
of  the  Revised  Statutes  of  the  United  States,  it  is  declared 
t'lat  every  person  who,  having  taken  an  oath  before  a  compe- 
tent tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of 
theUuited  States  authorizes  an  oath  to  be  administered,  that 
he  will  testify  truly,  etc.,  wilfully  and  contrary  to  such  oath, 
^^any  material  matter  which  he  does  believe  to  be  true, 
*8  guilty  of  peijury,  aud  shall  be  punished,  etc.,  and  shall 
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moreover  thereafter  be  incapable  of  giving  testimony  in 
court  of  the  United  States  until  such  time,  as  ihe  judg 
against  him  is  reversed.  By  the  629th  section  it  is  dec) 
that  the  circuit  courts  of  the  United  States  shall  have  exe> 
cognizance  of  all  crimes  and  offenses  cognizable  under  tli 
thority  of  the  Um'ted  States^  except  where  it  is  or  mj 
otherwise  provided  by  law,  and  concurrent  jurisdiction 
the  district  courts  of  crimes  and  offenses  cognizable  the 
By  the  711th  section  it  is  declared  that  the  jurisdiction  v 
in  the  courts  of  the  United  States  of  all  crimes  and  off 
cognizable  under  tiie  authority  of  the  United  SUites,  slu 
exclusive  of  the  courts  of  the  several  states.  When  a  cri 
committer!  against  the  public  justic^e  of  (he  United  State 
l>arty  charged  therewith  is  to  be  indicted  and  prosecuted  t 
for  in  the  courts  of  the  United  States,  and  not  in  thee 
of  the  state.  When  a  crime  is  committed  against  the  p 
justice  of  this  state,  the  party  charged  therewith  shoul 
indicted  and  prosecuted  in  the  courts  of  this  state,  au< 
in  the  courts  of  the  United  States.  In  our  judgment,  tl 
fense  charged  in  the  indictment  contained  in  the  recorc 
an  offense  against  the  public  justice  of  the  United  States 
not  an  offense  against  the  public  justice  of  this  state,  and  t 
fore  the  superior  court  of  Randolph  county  had  no  juri 
tion  to  try  it,  and  the  court  erred  in  not  sustaining  th 
fendant's  motion  to  quash  the  indictment  and  prooeedingJ 
thereon,  and  to  discharge  the  defendant  therefrom. 
Let  the  judgment  of  the  court  below  be  reversed. 


Eli  AS  Bawknight,  plaintiff*  in  error,  vs.  The  Liver 
AND  London  and  Globe  Insurance  Company,  de 
ant  in  error. 

Georgia  courts  have  no  jurisdiction  of  suits  in  personam  against  a  foreij 
poration,  unless  the  contract  sued  on  has  been  made  in  Georgia, 
Georgia  agent  is  connected  therewith,  within  the  scope  of  his  autho 
the  maker  of  such  contract.     The  remedy  on  the  foreign  contract  oi 
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ment  is  in  rem,  by  attachment  or  garnishment.  Such  remedy  will  reach 
all  the  property  belonging  to  the  foreign  corporation  in  Georgia ;  and  it 
would  be  unreasonable,  by  construction,  to  extend  the  statutes  of  Georgia 
to  embrace  suits  in  personam  beyond  contracts  made  by  the  agents  in  our 
midst,  and  with  which  they  are  familiar,  and  which  they  will  know  how  to 
defend. 

Foreign  corporations.    Actions.    Before  Judge  Tompkins, 
Chatham  Superior  Court.     February  Terra,  1875. 

Reported  in  the  o])iniou. 

Hartridge  &  Chisholm,  for  plaintiff  in  error. 

Jackson,  Lawton  &  Basinger,  for  defendant. 

Jacksox,  Judge. 

The  defendant  is  a  corporation  chartered  by  Great  Britain, 
*^  having  an  agency  in  Savannah,  Chatham  county,  Georgia. 
A  judgment  was  obtained  against  it  by  tlie  plaintiff,  in  Fl.ori- 
"*>  and  suit  on  this  judgment  was  brought  in  the  superior 
^rt  of  Chatham  county.     A  m(#tion  was  made  by  the  de- 
fendant to  dismiss  it  on  two  grounds:     1st.  Because  the  su- 
perior court  of  Cliatham  county  had  no  jurisdiction  of  the 
^use,  (tlie  motion  on  this  ground  having  been  made  at  a 
prior  term,  l>efore  Judge  Schley,  and  refused  by  him,  and 
excepted  t<)  pendente  Ute^  and  is  here  for  review ;)  2d.  Because 
^«e  judgment  sued  on  was  fraudulent  on  its  face.     Tlie  court 
panted  the  motion  and  dismissed  the  suit,  the  phiintiif  ex- 
^pted,  and  this  dismissal  of  the  suit  is  the  error  complained  of. 
The  firet  question  is,  has  the  superior  court  of  Chatham 
jurisdiction  of  such  a  suit.     This  depends  upon  the  construc- 
tion of  our  statutes.     The  general  rule  is  that  a  corporation 
^ube  sne<l  only  in  the  place  where  it  was  created — within 
t«e  jurisdiction  where  it  was  born,  and  where  its  principal 
place  of  business  is  located.     Has  tliat  rule  been  changed  by 
^rCode  in  respect  to  foreign  corporations  having  agents  in 
^r  midst,  and  to  what  extent?     Foreign  corporations  are 
'^cognized  by  us  on  the  principle  of  comity:  Code,  section 
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1675;  and  if  a  domestic  corporation,  it  may  be  8ne<l  wherever 
it  has  an  agent  who  transacted!  its  business  and  made  cootracte 
for  it,  and  service  upon  such  agent  is  good  service:  Code, 
section  3369.  This  corporation  is  an  insurance  company,  and 
the  statute  provides  that  such  companies  may  l>esufd  at  their 
principal  place  of  business,  or  at  any  phice  where  they  have 
an  agOnt  or  had  one  wlien  the  ciiuse  of  action  arose;  andse^ 
vice  upon  tlie  agt:nt  is  dt»clared  to  be  goo<l  service:  Code, sec- 
tions 3408,  3409.  These  sections  appear  to  apply  to  domestic 
corporations;  but  this  court  has  hehl  them  applicable  also  to 
foreign  corporations  liaving  agencies  in  Georgia  and  doing 
business  here,  and  has  construed  them  to  give  our  courts  jurii*- 
diction  in  certain  cases  of  suits  to  be  instituted  In  pcnmoB 
against  such  companies:  City  Fire  Insurance  Company  of 
Hartford  vs,  Carrugi,  41  Georgia  ReportSy  660,  and  Nati&ndl 
Bank  of  AuguMa  vs.  The  Southern  Porcelain  Manufiteibiring 
Company,  decided  at  this  term.  But  these  cases  aroeeoutof 
contracts  made  here  by  agents  in  Georgia. 

We  are  not  aware  of  any  case  which  has  decided  that  a 
foreign  corporation  may  be  suetl  in  personam  here  on  a  foreign 
judgment,  or  on  a  contnict  or  debt  of  any  sort  with  wliich  the 
Georgia  agency  has  had  no  connection.  It  wouKl  be  strange 
if  such  were  tlie  law.  A  debt  created  in  England  by  this 
English  corporation  could  then  be  sued  here ;  a  debt  made  in 
China  migiit  be  sued  in  personam  here,  where  this  corpora- 
tion is  allowed  to  live  only  for  certain  purposes,  instead  of 
being  sued  at  homo,  where  it  lives  for  all  purposes.  Thereis 
good  reason  for  so  restricting  the  statute.  The  agent  i« 
Georgia  might  be  able  easily  to  defend  a  Georgia  contract, 
where  he  had  made  or  sn{>ervise<l  it,  wheie  all  the  witnesses 
lived,  and  were  accessible  to  him;  but  it  would  be  difficult 
for  him,  nay,  im})ossible,  to  defend  an  English  or  a  Chines* 
contract  without  great  hazard  and  expense;  and  for  the  ver; 
reason  that  he  could  not  well  and  readily  defend  such  a  coo 
tract,  suit  would  be  brought  upon  them  here,  judgment  i 
personam  be  rendered,  and  then  suit  on  that  brought  at  tl 
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home  office,  and  it  Ik*  concluded  without  opportunity  to  de- 
ieodon  the  merit?. 

If  it  be  replie<l  that  such  a  corporation  might  have  assets, 
pro|)eHy,  in  Georgia,  which  can  be  reached  only  in  Georgia, 

the  answer  is  that  a  suit  in  rem  will  bind  all  that  and  harm 

I 

iH)body.  Such  a  judgment  will  enable  the  creditor  to  reach 
all  the  property  in  Georgia  in  the  hands  of  the  corporation  or 
in  other  hands.  Attachment  and  garnishment  will  reach  all : 
Wihm  V8,  Danforthf  47  Georgia  Reports,  676.  It  is  true 
tliatin  the  case  just  cited,  Judge  McCay  intimates  that  such 
lait^  begun  \)y  attachment  or  garnishment,  might  open  into 
nmi  in  personam  by  service  upon  the  agent;  but  it  is  obiter 
rfic^um,  and  the  expression  was  use<l  simply  suggestively  and 
^  argamentatively. 

On  the  whole,  there  is  no  statute  expressly  authorizing  suit 
against  a  foreign  corj)oration  in  personam  in  Georgia,  we  think. 
By  construction  and  upon  reason  the  stjitute  designed    for 
Monies! ic  cor|>orations,  has  been  extended  to  suits  against  them ; 
hut  hitherto,  the  construction  has  been  api)lied  only  to  con- 
tracts made  by  agents  here  among  our  own  people.     The  rea- 
son for  the  rule  ceases  when  it  is  sought  to  apply  such  con- 
struction to  a  foreign  judgment  so  as  to  allow  it  to  be  sued  in 
ffir9(mam  here;  and  the  reason  ceasing,  we  think  theapplica- 
Hon  of  the  wide  construction  of  the  statute  shouM  also  cease. 
As  this  view  will  dispose  of  this  vase  we  deem  it  unnecessary 
to  consider  the  other  point  or  to  express  an  opinion  thereon. 
The  judgment  is  affirmed,  because  the  court  below   should 
have  dismissed  the  bill  when  the  motion  therefor  was  maile 
hefore  his  honor,  Judge  Schley,  at  the  previous  term,  and  to 
which  ruling  exce\yiions  pendente  lite  were  filed  and  are  here 
for  ailjudication,   this   court  not  passing  upon    the  reasons 
given  hy  Judge  Tompkins  for  dismissing  the  case,  but  affirm- 
ing the  act  of  dismissal,  because  it  should  have  been  previous- 
ly done,  the  court  having  no  jurisdiction  of  the  case  in  per^ 
sonam. 
Judgment  affirmed. 
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Abner  p.  Wimbrrly,  plaintiff  in  error,  vs.  Robert  5 
Bryan,  defendant  in  error. 

1.  Where  the  defendant  paid  5i»ooo  oo  in  part  of  purchase  money  for  Ian* 
and  agreed  to  pay  $3,000  00  more,  and  the  plaintiff  placed  him  in  pos* 
sion  thereof,  where  he  still  remains,  such  acts  constitute  a  part  perfonnini 
of  the  contract  of  sale  which  would  take  the  same  without  the  operatic 
of  the  statute  of  frauds,  although  such  contract  had  not  l>een  redaced 
writing. 

2.  WTiere,  to  a  suit  upon  a  note  for  the  balance  of  purchase  mone)'  doc  • 
land,  brought  by  the  vendor,  the  defendant  pleaded  t^at  he,  the  plaint 
and  one  W. ,  had  agreed  that  he  should  pay  such  balance  on  a  note  held 
W.  against  the  plaintiff,  a  demurrer  thereto  was  properly  su'itained.  T 
plea  does  not  allege  that  W.  had  any  such  vested  interest  in  the  note 
such  balance,  by  virtue  of  any  valid  contract  made  with  the  plaintiff 
would  entitle  him  to  receive  the  amount  due  thereon  to  the  exclusion  of  t 
plaintiff  if  he  thought  proper  to  collect  it  in  his  own  name,  and  to  revc 
any  authority  given  to  W.  to  receive  it. 

Stiitiitc  of  frauds.  Part  performance.  Pleadings.  Powe 
Contracts.  Before  Judge  James  Johnsox.  Talbot  Super! 
Court.    September  Term,  1874. 

Reportetl  in  the  decision. 

E.  H.  WoRRiLi.;  M.  H.  Blandford,  for  plaintiff  in  ern 

Willis  &  Willis;  H.  L.  Bexning,  for  defendant. 

Warner,  Chief  Justice. 

This  Wiis  an  action  brought  by  the  plaintiff  against  the  (1< 
fendant  on  a  promissory  not«  for  the  sum  of  $3,000  00.  Tl 
defendant  pleaded  to  the  plaintiff's  action,  that  said  notewi 
given  in  consideration  of  a  verbal  agreement  made  by  tl 
plaintiff  with  the  defendant  for  tiie  sale  of  certain  describe 
lots  of  land,  and  was  therefore  void  under  the  provisions  ( 
the  1950th  section  of  the  Code.  The  defendant  also  pl«nle 
that  at  the  time  of  tiie  making  of  the  alleged  contract  mer 
tioned  in  plaintiff's  declaration,  he  agreed  to  pay  $4,0000 
for  the  purchase  of  a  tract  of  land,  $1,000  00  in  cash,  and  tl 
Imlance  of  the  purchase  money  to  one  Lewis  Wimberly  upo 
a  note  made  by  plaintiff  to  said  Lewis  Wimberly  then  in  tli 


ATLANTA,  JULY  TERM,  1875.  '  199 

Wimbcrly  vs,  Bryan. 

Iiaods  of.  I^ura,  the  wife  of  plaintiff.     The  defendant  also 
pleatled  that  at  the  time  of  the  making  the  said  supposed  con- 
tract, it  was  agree<l  between  phiin tiff  and  the  defendant  and 
.    Lewis  Wimberly,  and  Laura  Bryan,  the  wife  of   plaintiff, 
that  the  defendant  shouhl  pay  the  ^1,000  00  in  cash  for  the 
land  to  the  plaintiff,  and  the  bahinoe  to  the  said  Lewis  Wim- 
berly, etc.    The  plaintiff  demurred  to  the  defendant's  pleas, 
thecourt  sustained  the  demurrer,  and  the  defendant  excepted. 
The  ease  was  then  tried  on  the  evidence  contained  in  the 
record,  and  the  jury  found  a  verdict  for  the  plaintiff.     The 
defendant  exc'epted  to  the  charge  of  the  court,  which  was  in 
wbstauce  as  follows:  that  if  plaintiff  agreed  to  sell  the  land 
mentioned  to  defendant,  and  defendant  paid  ^1,000  00  of  the 
purchase  money,  and  agreed  to  pay  ^3,000  00  more,  and  if 
piaintiiT  put  defendant  in  possession  of  the  land,  and  he  still 
•  retains  poss4>ssion  of  it,  that  then  tins  was  such  a  part  per- 
j     fbrmance  of  the  said  contract  as  took  the  same  without  the 
I     0|)erati()n  of  the  statute  of  frauds,  although  said  contract  was 
not  reduced  to  writing,  and  no  memorandum  in  writing  of 
the  same  was  made  and  signed  by  the  parties  to  be  charged 
I     thertjwitli,  and  the  plaintiff  would  be  entitled  to  recover  the 
■     balance  of  the  purchase  money  agreed  to  be  paid  for  the  land. 
f        There  was  no  error  in  sustaining  the  demurrer  to  the  second 
t     ^^  fourth  pleas  of  the  defendant.     It  is  not  alleged  in  the 
I     pleas  that  I^wis  Wimberly  had  such  an  interest  in  theplain- 
!     tiff's  note  as  would  entitle  him  to  be  paid   tlie  money  due 
thereon,  to  the  exclusion  of  the  plaintiff's  right  to  collect  and 
'^ive  it.     In  other  words,  the  pleas  do  not  allege  that  Lewis 
Wimberly  had  such  a  vested  interest  in  the  §3,000  00  due 
^11  the  note,   by  virtue  of  any  valid  contract  made  with  the 
plaintiff  as  would  entitle  higp  to  receive  it  from  the  defend- 
••^t,  to  the  exclusion  of  tl>e  plaintiff's  right  to  do  so,  if  he 
thought  proper  to  collect  it  in  his  own  name,  and  to  revoke 
'^y  authority  given  to  Lewis  Wimberly  to  receive  it.     In 
,    ^»etrof  the  evidence  in  the  record,  there  was  no  error  in  the 
*^rge  of  the  court  to  the  jury. 
I^tthe  judgment  of  the  court  below  be  affirmed. 
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James  E.  Archer  et  al,,  plaintiffs  in  error  r«.  Emanuel 
Heidt,  defendant  in  error. 

1.  ^^'here  the  testimony  is  conflicting  and  there  is  enough  to  support  the  rer 
diet,  this  court  will  not  control  the  discretion  of  the  circuit  judge  in  refoi- 
ing  to  grant  a  new  trial. 

2.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  tesli- 
timony,  where  the  testimony  thus  called  newly  discovered  is  that  of  t  wit* 
ness  examined  on  the  trial  to  a  point  which  he  did  not  remember,  but  wbo^ 
afterthe  trial,  having  refreshed  his  memory,  is  enabled  to  testify  posititdy 
thereon. 

3.  Nor  will  a  new  trial  l^e  granted  on  the  ground  of  a  mistake  of  the  wiluesi 
on  the  trial,  when  such  witness  simply  fails  to  remember  a  fact,  though  af- 
terward he  does  certainly  recall  il,  even  if  such  witness  had  been  called  by 
the  party  adverse  to  the  movant,  and  had  refreshed  his  memory  from  a 
memorandum  which  he  (the  witness)  had  made  on  a  plat  prepared  for  the 
adverse  party  and  drawn  from  his  ix)ssession  since  the  trial.  This  case  is 
unlike  that  of  the  Koiling^  Mill  vs.  The  State,  ^4  Georgia  Reports^hl^^^^ 
is  controlled  by  the  case  of  Jones  vs,  McCrea,  jyth  Georgia  Reports^  ^> 

New  trial.  Newly  discovered  evidence.  Before  Judge 
Schley.     Effingham  Sn|)erior  Court.    April  Term,  1874. 

Rei)orted  in  the  opinion. 

A.  P.  Adams,  for  plaintiffs  in  error. 

RuFUS  E.  Lester,  for  defendant. 

Jackson,  Judge. 

This  was  a  bill  filed  hy  Heidt  against  Archer  and  Watts,  to 
restrain  tiieni  from  erecting  a  niill  and  dam  so  as  to  form  a  pond 
of  water  upon  the  complainant's  land.  The  facts  alleged  are, 
in  substance,  that  IToidt  l)eing  about  to  erect  a  dwelling  hooae 
as  a  permanent  residence,  exchanged  certain  lands  with  two 
brothers  named  Elkins,  by  which  he  got  control  of  a  mill* 
|K)nd,  th<*n  dry;  that  the  line  was  run  through  the  pond; 
that  the  Elkins  got  possession  of  his  land,  and  he  held  pos- 
session of  this,  so  exchanged,  for  eleven  years;  that  Watts 
had  bought  the  mill-site  from  Elkins  and  sold  to  Ardteff 
giving  bond  for  titles,  and  that  they  were  about  to  erect  the 
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im,  ovcrflowiug  lands  for  cultivation  and  injuring  his  resi- 
ince  for  health.  The  evidence  was  quite  conflicting  on  the 
hole  case;  and  on  the  main  issue,  which  was  whether  the 
le  surveyed  in  1862,  which  gave  Hcidt  control  of  the 
irt  of  the  pond  he  claimed,  was  the  true  line  to  which  he 
lid  possession,  or  the  line  surveyed  in  1866,  which  did 
>t  give  him  possession  of  any  part  of  the  dry  mill-pond, 
he  jury  found  for  the  complainant,  and  a  motion  was  made 
r  a  new  trial,  and  refused  by  the  court.  Defendants  ex- 
pted,  and  assign  for  error  that  the  court  should  have  grant- 
I  the  new  trial — first,  because  the  verdict  is  against  the 
eight  of  the  evidence;  and  secondly,  because  new  evidence 
ui  been  discovered  since  the  trial. 

1.  It  is  enough  to  say,  on  the  first  ground,  that  this  court 
ill  not  disturb  the  verdict  of  a  jury  if  there  be  evidence  to 
ipport  it,  when  it  is  fortified  by  the  judgment  of  the  court 
Jow,  unless  in  an  extreme  case.  We  do  not  think  this  such 
case.  The  equities  seem  to  be  in  favor  of  the  complainant; 
e  truth  fits  more  completely  with  the  reason  assigned  by 
m  for  the  purchase  or  exchange  of  lands ;  his  desire  to  get 
utrol  of  the  mill-pond  or  ground  covered  by  it.  Watts  ad- 
its that  he  told  Heidt,  who  warned  him  when  about  to  buy 
e  mill-site,  that  he  could  not  overflow  the  pond,  that  he 
^Id  not  erect  the  dam,  and  excused  himself  by  saying  that 

was  not  now  going  to  do  so,  but  that  Archer  was  about  to 
•  80,  who  only  held  Watts'  bond  for  titles.  It  has  very 
Qch  the  appearance  of  combination  between  them  to  do 
foogh  Archer  what  Watts  could  not,  consistently  with 
^idt's  warning,  do  himself.  At  all  events,  we  will  not  in- 
iftre  with  the  court's  ruling  on  this  ground. 

2.  Tiie  second  ground  is  predicated  on  the  discovery  of 
ir  evidence.  The  surveyor,  who  -testified  that  he  did  not 
collect  that  Heidt  acquiesced  in  the  division  line  of  1866  on 
atrial,  now  swears,  that  since  the  trial,  he  has  refreshed  his 
collection  with  his  memorandum  upon  a  plat  made  by  him 
'  Heidt,  and  got  from  Heidt's  possession  since  the  trial ; 
\  this  is  the  newly  discovered  evidence  on  which  the  new 

Vol.  lv.  14. 
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trial  is  asked  for.  The  raemoraiulum  is  not  made  bj  He! 
nor  is  it  authorized  by  him.  It  is  a  memoitindum  of  I 
witness  himself;  and  the  naked  \m\\t  is  this,  where  a  wita 
testifies  on  the  trial  that  he  cannot  remember  a  fact,  but  aft 
wards  refreshes  his  memory  and  does  remember  that  fi 
ought  a  new  trial  to  be  granted,  if  that  which  refreshes  1; 
be  in  writing,  made  by  the  witness,  but  the  paper  on  wh 
it  is  made  is  drawn  from  the  custody  of  the  party  agai 
whom  lie  so  refreshes  his  memory  ?     We  think  not. 

8.  We  do  not  think  it  can  be  put  on  the  ground  ofmidi 
The  witness  does  not  seek  to  correct  a  mistake,  but  to  refr 
his  memory.  He  swore  to  nothing  before ;  he  simply  did 
rememl>er.  If  he  had  sworn  that  Heidt  did  hot  acquieeo 
the  new  line,  that  he  opposed  it,  and  now  sought  to  con 
the  mistake,  then  it  might  possibly  do;  but  even  then  it  wo 
l>e  dangerous.  The  case  is  wholly  unlike  the  case  of  the  R 
ing  Mill  against  The  Staie^  54  Georgia  Reports,  635.  There 
witness  had  positively  sworn  that  only  a  certain  numbei 
miles  had  been  laid  in  iron,  and  by  actual  measurement,  si 
the  trial,  had  ascertained  that  he  was  wholly  mistaken  by  i 
or  six  miles.  There  could  be  no  possible  misapprehension  ab 
ihe  mistake  in  that  case.  This  is  no  mistake  at  all,  but  a  fail 
•to  remember  so  as  to  swear  on  the  point.  This  case  cor 
irather  within  the  ruling  of  this  court  in  the  case  of  Jones 
McCrea,  37  Georgia  Repwts.  48.  There  the  witness  li 
sworn  that  a  party  took  possession  of  lands  in  1852,  and  sir 
had  refreshed  his  mind  that  it  was  in  1853,  and  gave  hisal 
davit  to  that  affect,  and  the  party  himself  admitted  thateu 
was  the  fact.  On  a  bill  filed  for  a  new  trial,  the  court  refus 
it.  This  is  a  much  weaker  case  than  that.  Besides  (he  issi 
the  main  issue  here,  on  which  title  turned,  was  the  true  Hi 
That  was  testified  about  2>ro  an<l  co?iand  Heidt'sacquiescen 
in  the  line  of  1866,  was,  too,  the  subject  of  inquiry,  and  w 
uesses  were  examined  thereon,  and  this  witness  was  inten 
gated  about  that  acquiescence.  We  decline  for  these  reaso 
to  disturb  the  judgment  refusing  the  new  trial. 

Judgment  affirmed. 
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L.  J.  Guilmartin  &  Company  et  al.,  plaintifiTs  in  error,  vs. 
Frank  E.  Stevens  et  al.,  defendants  in  error. 

1.  Where  property  was  conveyed  in  trust  for  the  sole  and  separate  use  of  the 
wife  of  the  trustee  for  and  during  her  natural  life,  with  remainder  to  her 
children,  with  the  provisions  that  the  trustee  might,  by  deed,  in  which  the 
life  tenant  should  voluntarily  join,  sell,  mortgage,  exchange,  or  otherwise 
<iispose  of,  the  property  or  any  part  thereof,  reinvesting  the  proceeds  in 
other  property  real  and  personal,  subject  to  the  same  uses  and  trusts  : 

^^,  that  a  mortgage  on  the  trust  property,  executed  by  the  trustee  to  secure 
debts  contracted  by  him  in  his  business  as  a  merchant,  was  not  within  the 
porview  of  the  power  embraced  in  the  trust  deed. 

2.  A  letter  from  an  attorney  at  law  to  a  trustee  advising  him  not  to  mortgage 
the  trust  property,  was  inadmissible  in  a  contest  between  the  mortgagee  and 
^tetitui  que  trusts  involving  the  power  of  the  trustee,  to  execute  such  in- 
*wnent,  the  said  attorney  being  himself  a  competent  witness,  and  it  not 
*ppcaring  that  notice  of  the  contents  of  such  letter  was  brought  to  such 
mortgagee. 

3-  An  immaterial  error  is  no  ground  of  new  trial. 

Trusts.  Power.  Husband  and  wife.  Mortgage.  Evi- 
dence. New  trial.  Before  Judge  Gibson.  Richmond  Su- 
Nor  Court.     October  Terra,  1874. 

The  letter  referred  to  in  the  second  head-note  -was  from 
Prank  H.  Miller,  Esq.,  the  attorney  employed  to  draw  the 
power  signed  by  the  life  tenant,  to  the  trustee.  It  was  as  fol- 
lows:   * 

"  Augusta,  Ga.,  July  28, 1868. 
*Mr.  a.  Stevens,  Pulaski  House,  Savannah  : 

^  Dear  Sir — Your  telegram  of  the  27th  did  not  reach  Au- 
gnsta  until  7.50  last  night,  and  I  did  not  receive  it  until  this 
oioming. 

"Enclosed  find  such  an  instrument  as  yon  require.  Not 
'^ving  access  to  the  deed,  I  could  not  prepare  the  instrument 
*» particularly  as  I  could  desire,  but  I  think  it  will  answer. 

**I  took  it  to  Mrs.  Stevens  for  execution,  who  expressed 
^me  surprise  that  you  had  not  mentioned  the  matter  to  her. 
She,  however,  signeil  it.     If  you  can  avoid  having  to  mort" 
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gage  this  property,  I  am  inclined  to  think  it  will  be  best  not 
to  do  it.  Yours  truly, 

(Signed)  "Frank  H.  Milleb." 

The  remaining  facts  are  reported  in  the  decision. 

Hook  &  Webb;  JohnT.  Sewmake;  Henry  W. Bill- 
iard, for  plaintiffs  in  error. 

Frank  H.  Miller,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, in  which  they  allege  that  they  are  the  cetit\ii  ^ 
trusts  and  remaindermen,  under  a  certain  trust  deed  executed 
by  James  L.  Seward,  on  the  29th  day  of  April,  1864,  to  An- 
drew Stevens,  conveying  to  him,  the  said  Andrew,  certain 
described  property  therein  mentioned,  in  trust  for  the  benefit 
of  complainants;  that  the  said  trustee  had  mortgaged  said 
trust  property  to  Guilmartin  &  Com|)any,  and  to  L.  J.  Dupree, 
in  violation  of  the  terms  and  provisions  of  said  trust  deed, 
which  mortgages  have  been  foreclosed  and  levied  on  the  trust 
property.  The  prayer  of  the  bill  is  for  a  per{)etual  injunction 
restraining  the  sale  of  the  trust  property  under  the  mortgage 
Ji.fas.  levied  thereon,  for  the  removal  of  the  trustee,  and.fe 
such  other  relief  as  their  case  may  require.  On  the  trial  of 
the  case,  the  jury  found  a  verdict  sustaining  the  injunction 
prayed  for.  The  defendants  made  a  motion  for  a  new  trial 
on  the  several  grounds  therein  set  forth,  which  was  overruled 
by  the  court,  and  the  defendants  excepted. 

1.  The  proi)erty  conveyed  by  the  trust  deed  was  a  settle- 
ment of  land  in  Thomas  county  which  was  conveye<l  by  Sew- 
ard to  Stephens,  in  trust  "to  and  for  the  sole  and  separate 
use,  benefit  and  behoof  of  Matilda  C.  Stevens,  the  wife  of  the 
said  Andrew  Stevens,  for  and  during  the  term  of  her  oatoral 
life,  free  from  the  debts,  liabilities  or  contracts,  of  her  present 
or  any  future  husband,  with  remainder  at  her  deatli  to  her 
children  then  in  life,  or  who  have  issue  also  at  that  time,  the 
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issue  of  any  deceased  child,  to  take  the  parent's  proportionate 
sbare.   But  should  the  said  Matilda  C.  Stephens  die  without 
leaving  any  child  or  issue  of  a  child  alive  at  that  time,  then 
with  remainder  to  the  said  Andrew  Stevens  and  his  heirs  for- 
ever: Providedy  always^  that  the  trustee  for  the  time  being 
fflay,atany  time,  by  deed,  in  which  the  said  Matilda  C.  Ste- 
vens voluntarily  joins,  sell,  mortgage,  exchange,  or  otherwise 
<lispose  of  the  premises  aforesaid,  or  any  part  thereof,  reinvest- 
ing the  proceeds  in  other  property,  real  or  personal,  subject  to 
the  same  uses  and  trusts  herein  before  set  forth.     And  also, 
from  time  to  time,  in  a  similar  way,  sell  and  convey,  or  other- 
wise dispose  of,  any  other  property  held  under  the  provisions 
of  this  deed/'     It  appears  from  the  evidence  in  the  record 
that  the  trust  property  was  mortgaged  by  Stevens  to  Guil- 
DJartin  &  Company  for  an  advance  of  $3,000  00  to  enable 
Wm  to  carry  on  his  business  as  a  merchant.     This  mortgage 
was  executed  by  Stevens  and  his  wife,  he  signing  her  name 
thereto  under  a  power  of  attorney  from  her  authorizing  him 
to  do  80.     It  also  appears  from  the  evi<lence  in  the  reconl  timt 
Stevens  was  indebted  to  Dupree  the  sum  of  $4,400  00,  and 
tliatDupree  had  instituted  proceedings  on  the  equity  side  of 
4e  court  for  the  seizure  of  his  goods  in  trade,  to  secure  the 
payment  thereof.  •  To  induce  Dupree  to  release  his  goods  from 
Jeixurefor  his  indebtedness  to  him,  Stevens  executeil  another 
Mortgage  on  the  trust  property,  which  was  also  signed  by  Mrs. 
Jtevens;  and  these  are  the  two  mortgages  which  have  been 
oreclosed  and  the  mortgage  fi.  fas,  levied  on  the  trust  prop- 
'rty  which  the  complainants  seek  to  enjoin.     The  main  con- 
falling  question  in  this  case,  on  the  statement  of  facts  dis- 
losed  in  the  record,  is  whether  the  mortgages  on  the  trust 
•roperty  were  made  for  the  objects  and  purposes  contemplated 
nd  authorized  by  the  deed  creating  the  trust?    The  trustee 
ad  tiie  power  under  the  trust  deed  to  sell,  mortgage,  exchange, 
'Otherwise  dispose  of  the  trust  property,  provided  his  wife, 
e  said  Matilda  C,  voluntarily  joined  him  therein,  for  the 
rpose  of  reinvesting  the  proceeds  in  other  property,  subject 
the  same  uses  and  trusts  herein  before  set  forth.    What  were 
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the  uses  and  trusts  therein  set  forth  in  the  trust  deed?  Toan«l 
for  the  sole  and  separate  use,  benefit  and  behoof  of  Matilda  C 
Stevens,  the  wife  of  the  said  Andrew  Stevens,  for  and  during 
the  term  of  her  natural  life,  free  from  the  debts,  liabilities  of 
contracts  of  her  present  or  any  future  husband,  with  remainder, 
at  her  death,  to  her  children,  etc.     The  obvious  and  fair  legal 
construction  of  the  trust  deed  is,  that  the  trust  pn)perty  was  not 
to  be  sold,  mortgaged,  exchanged,  or  otherwise  disposed  of  uritli 
the  voluntary  consent  of  Mrs.  Stevens,  only  for  the  benefit  of 
the  trust  estat*?,  and   not  otherwise.     If  there  could  be  any 
doubt  as  to  the  power  of  the  trustee  to  sell  or  mortgage  the 
trust  proi)erty  for  any  other  purpose  than  for  the  purpi^se  of  f^ 
inveaiing  the  ])rocee(ls  in  other  property  for  the  use  and  benefit 
of  the  trust  estate,  that  doubt  is  removed  by  the  provision  in 
the  deed,  "And,  also,  from  time  to  time,  in  a  similar  tpay, 
sell,  and  convey,  or  otherwise  dispose  of,  any  other  property 
held  under  the  provisions  of  this  deed."     One  of  the  main 
objects  of*  the  trust,  as  declared  on  the  face  of  the  trust  deed 
was,  that  the  property  conveyed  therein,  should  be  securedfor 
the  sole  and  separate  use  of  Mrs.  Stevens  during  her  naiiinl 
life,  with  remainder  to  her  children  after  her  death,  free  fitntt 
the  debts,  liahUiticSj  or  contracU  of  her  husband.     The  mort- 
gagees, at   the  time  they  took  their  respective  mortgages  on    , 
the  trust  property,  had  full  knowledge  of  the  trust  deed  and 
tlie  terms  thereof.     The  debts  which  the  mortgag(»s  weregiven 
to  secure,  were  not  debts  created   for  the  benefit  of  the  fmrf 
estate,  but  were  the  individual  debts  of  Stevens,  the  husband 
and  trustee,  contracted  by  him,  to  carry  on  his  business  as  a 
merchant,  which   bu^^iness,  at  the  time  the  mortgages  were 
taken,  was  not,  to  say   the  least  about  it,  in  a  very  safe  or 
prosperous  condition.     The  wife  cannot  bind  her  separate 
estate  by  amy  contract  of  suretyship,  nor  by  any  assumption 
of  the  debts  of  her  husband:     Code,  section  1783.     Incur 
judgment,  the  mortgages  on  the  trust  property,  made  under 
the  circumstances,  and  for  the  purposes,  as  disclosetl  by  the 
evidence  in  the  record,  were  not  authorized  by  the  deed  ere- 
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ating  the  trust,  but  iu  violatiou  of  the  true  intent  and  mean- 
iDg  thereof. 

2.  The  admission  of  the  letter  written  by  Mr.  Miller  to 
Stevens,  in  which  he  stated  to  him,  "  If  you  can  avoid  hav- 
ing to  mortgage  this  property,  I  am  inclined  to  think  it  will 
be  best  not  to  do  it,"  was  error.  This  letter  of  Mr.  Miller  to 
Stevens,  was  not  competent  evidence  as  against  the  mortgagees, 
it  not  appearing  that  they  ever  saw  it,  besides  Mr.  Miller 
was  a  competent  witness  to  testify  as  to  what  he  had  done  in 
the  matter. 

3.  After  the  jury  had  been  out  consulting  on  the  case  some 
time,  they  came  into  court,  and  propounded  the  following 
question  in  writing  to  the  court :  "  If  Stevens  used  the  money 
borrowed  of  Guilnmrtin  &  Company  and  Dupree,  and  secured 
bjthe  mortgages,  in  the  purchase  of  merchandise,  was  such 
a  use  of  it  in  harmony  with  the  power  given  by  the  trust 
deed?"    The  court  then  instructed  the  jury  in  the  fallowing 
words:  "  I  don't  know  about  charging  you  on  this  subject; 
it  is  rather  an  infringement  on  your  province — well,  I  might 
as  well  cover  the  whole  ground,  and  I  charge  you,  that  such 
Jiuse  would  not  be  in  harmony  with  the  trustdeed;  the  trust 
deed  gave  no  such  power."  If  the  court  had  charged  the  jury 
tliat  if  they  believeil  from  the  evidence  before  them,  that 
Stevens  used  the  money  borrowed  from  Gull  martin  &  Com- 
pany and  Duprt»e,  secured  by  the  mortgages,  in  the  purchase  of 
Uiechandise,  such  a  use  of  it,  would  not  be  in  harmony  with 
the  power  given  by  the  trust  deed,  the  charge  would  not  have 
been  objectionable,  but  whilst  we  do  not  indorse  the  charge 
given  as  being  legally  correct,  still,  it  was  an  immaterial  error, 
in  view  of  the  facts  of  the  case.     Notwithstanding  the  court 
may  have  committed  some  errors  in  the  progress  of  the  trial, 
still,  the  verdict  was  right  under  the  evidence,  and  the  law 
applicable  thereto,  in  relation  to  the  main  question  involved 
00  the  trial  of  the  case,  and  we  therefore  affirm  the  judgment 
as  to  the  remaindermen  who  were  the  complainants  in  the 
bill,  and  direct  that  the  chancellor  enter  a  decree  on  the  ver- 
dict enjoining  the  defendants  from  proceeding  with  their  mort- 
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gage  fi,  fas.y  to  sell  their  interest  as  remaindermen  : 
trust  property,  such  iii  our  judgment  being  the  legal 
of  the  vewlict,  inasniucli  as  Mrs.  Stevens  was  not  a  con 
ant  in  the  bill,  and  has  not  prayed  for  any  injunction  i 
the  sale  of  her  life  estate  in  the  trust  proi)erty,  but  noti 
this  decision  is  to  be  so  construed  as  to  conclude  he 
doing  so  hereafter  if  she  shall  think  pn)]>er  to  do  so. 

Let  the  judgment  of  the  court  below  be  affirmed  w 
rections. 


Daniel  Fry,  plaintiff  in  error,  vs.  Henry  D.  Sh 
defendant  in  error. 

1.  Where  the  court  charges  the  jury  that  if  a  purchaser  from  the  mi>rtg 
actua/ notice  of  the  mortgage,  he  takes  his  title  subject  to  the  incunib 
the  mortgage,  and  seven  years  possession  of  the  premises  will  not  gi 

"  prescriptive  title,  and  there  is  evidence  tending  to  show  actual  not 
court  will  not  overrule  the  discretion  of  the  court  below  in  refusin 
trial  on  the  ground  that  the  verdict  is  contrary  to  the  charge  of  tt 
or  to  the  law,  or  to  the  evidence. 

2.  In  such  a  case,  actual  notice  to  the  agent  who  purchases  for  the  pi 
is,  in  the  sense  of  the  law,  actual  notice  to  the  principal. 

3.  Where  the  purchaser  buys  from  the  mortgagor,  and  his  title  is  a  de 
the  mortgagor,  with  seven  years  possesion  of  the  land,  and  wl 
mortgage  is  legal  and  has  been  recorded  within  the  time  prcscr 
law,  the  purchaser  buys  the  title  of  the  mortgagor  incumbered  \ 
lien  of  the  mortgage.  He  does  not  hold  adversely  to  the  mortgaj 
no  title  by  prescription  is  acquired  by  him  so  as  to  defeat  the  11 
lien. 

4.  Where  the  court  is  requested  by  the  claimant  to  deliver  his  cl 
writmg,  and  the  plaintiff  in  execution  makes  certain  requests  in 
and  the  court  adds  thereto  orally,  it  is  error ;  and  where,  in  such  a 
the  close  of  his  charge,  delivered  in  writing,  the  court,  without  the 
of  claimant's  counsel,  superadds  any  remarks  to  the  jury  on  the  la\ 
case,  this  is  also  palpable  error  under  our  Code,  and  in  all  such 
new  trial  will  be  granted,  unless  it  plainly  appears  from  the  law  a 
disclosed  in  the  record  that  such  new  trial  would  not  change  the  vi 

5.  Where  interrogatories  are  taken  without  commission  regularly  si 
under  section  3891  of  the  Code,  they  need  not  show  the  re»idenc« 
witness ;  a  substantial  compliance  with  the  general  law  is  all  that  i 


ATLANTA,  JULY  TERM,  1875.  209 

Fry  w.  Shehee. 

saiy,  and  if  the  answers  be  legal  on  other  grounds  than  those  which  have 
reference  to  technical  points  of  the  execution  of  the  interrogatories,  they 
nay  be  read  to  the  jury.  • 

^  If  two  sets  of  interrogatories  be  sued  out  for  the  same  witness  by  the  plain- 
tiff, and  one  set  be  ruled  out  at  the  instance  and  on  motion  of  the  claimant, 
■siDegally  executed,  and  the  other  set  be  admitted  as  legal,  the  illegal  set 
ctBDot  be  used  by  the  claimant  to  contradict  and  impeach  the  witness ;  the 
ttttimony  excluded  as  illegal  for  one  purpose,  on  motion  of  the  claimant, 
cannot  be  invoked  by  him  as  legal  for  another. 
7.  Counsel  are  required  to  know  on  what  docket  their  "cases  are  entered  by 
the  clerk,  and  an  agreement  by  them  and  the  court  that  the  dockets  shall  be 
called  and  tried  in  a  certain  order — that  is,  the  issue  docket  first,  the  equity 
next,  and  the  claim  last — furnishes  no  good  reason  why  a  claim  case  en- 
tered on  the  issue  docket  should  be  postponed  to  the  claim  docket,  although 
the  counsel  announces  that  he  is  not  prepared  on  the  law  and  the  testi- 
mony, in  consequence  of  the  case  having  been  called  for  trial  sooner  than 
he  expected,  it  appearing  that  said  claim  case  formed  an  issue  for  trial  and 
^  entered  on  the  issue  docket  and  on  no  other. 
«•  Interrogatories  sued  out  by  claimant  for  the  plaintiff  with  the  usual  ques- 
^ns,and  not  requiring  the  plaintiff  to  answer  to  his  information  and  belief 
*s  well  as  knowledge,  are  well  answered  if  the  plaintiff  answers  as  any 
*kcr  witness  from  knowledge ;  if  the  plaintiff  desires  to  probe  his  con- 
science, as  in  a  bill  for  discovery,  he  must  ask  him  to  answer  to  the  best  of 
liis  information  and  belief  as  well  as  his  knowledge. 
9-  Where  interrogatories  are  sued  out  for  witnesses  who  do  not  answer  as 
nuch  as  counsel  expected  them  to  answer  from  his  knowledge  of  what  they 
Would  testify,  and  the  witnesses  are  not  interrogated  upon  the  only  point 
which  cannot  be  proved  by  other  evidence,  and  all  defects  to  the  execution 
W  Waived  by  the  other  side,  a  continuance  ought  not  to  be  granted ;  but  if 
^©witnesses  resided  in  the  county  when  subpoenaed  and  resided  there 
when  coansel  last  heard  from  them — his  client  being  a  ^on-resident,  and 
counsel  making  the  showing — and  the  testimony  is  material,  the  case  should 
^  continued. 
^O-  It  is  not  necessary  to  make  the  legal  representative  of  the  defendant  to 
the  mortgage  fi.  fa,  a  party  to  show  payments  on  the  fi.  fa.y  or  fraud  and 
'fusion  between  a  former  administrator  of  the  defendant  and  the  plaintiff 
•0 regard  to  theyf.  fa..,  or  the  mortgage;  the  claimant,  in  the  claim  case 
'^tween  the  plaintiff  in  the  mortgage  ft.  fa.,  and  himself,  may  prove  any- 
*^  going  to  show  that  the  execution  is  paid,  or  any  part  of  it,  and  any 
frind  or  collusion  between  the  plaintiff  and  anybody,  or  any  other  equita- 
We  defense  he  may  have,  touching  the  mortgage  and  its  interference  with 
^  claims  to  the  land  covered  by  it. 
*'•  If  it  appear  from  the  face  of  the  execution  that  it  is  against  the  adminis- 
*wtor,  and  not  against  the  party  individually,  the  fi.  fa.  is  a  good  and  valid 
^d  process,  though  the  little  word,  "oj"  be  not  prefixed  to  the  word 


210         SUPREME  COURT  OF  GEORGIA. 

Fry  vs,  Shchee. 

12.  It  is  enough  for  the  plaintiff  in  fi,  fa.  to  introduce  to  the  jury  his  j(./i. 
without  the  petition  and  the  rules  nisi  and  absolute;  the  claimant  maj in- 
troduce the  balance  of  the  record,  if  h*  wishes  to  do  so ;  and  frhcn  Ae 
mortgage  is  also  introduced,  if  the  /i.  fa,  identifies  it  as  that  on  which  it  ii 
founded,  the  lien  of  the  fi,  fa,  will  relate  back  to  the  date  of  the  nort' 
gage. 

13.  The  record  of  a  mortgage  made  in  time  is  notice  to  the  world;  itshes 
is  good  for  twenty  years,  and  it  may  be  foreclosed  at  any  time  within  thit 
period ;  and  if  the  purchaser  of  the  land  covered  by  such  a  mortgage, hold 
by  title  from  the  mortgagor,  whether  that  title  be  from  the  state  dowii,pis- 
ing  Ihrou^^h  the  mortgagor,  or  by  prescription,  the  mortgage  is  good  far 
twenty  years  against  such  purchaser. 

14.  If  the  mortgagee  indulges  the  mortgagor  for  a  consideration  until  he  be- 
comes insolvent,  such  indulgence  will  make  the  purchaser's  title  good;  but 
if,  without  any  consideration,  he  indulges  him,  such  indulgence,  unless  the 
facts  show  fraud,  will  not  relieve  the  title  of  the  purchaser  from  the  en- 
cumbrance of  the  mortgage, 

15.  Although  the  court  may  commit  error  on  legal  points  complained  of,  this 
court  will  not  grant  a  new  trial,  where  it  plainly  appears,  from  our  view  01 
the  law  and  the  portion  of  the  evidence  undisputed  by  the  parties,  that  the 
verdict  in  any  event  must  stand. 

Prescription.  Vendor  and  purchaser.  Mortgage.  Notice. 
Principal  and  agent.  Advei'se  possession.  Practice  in  the 
Superior  Court.  Charge  of  Court.  Interrogatories.  Evi- 
dence. Attorneys.  Discovery.  Continuance.  Claim.  Exe- 
cution. Administrators  and  executors.  Registry.  Newtrial* 
Before  Judge  Strozer.  Decatur  Superior  Court.  November 
.  Term,  1874.. 

Reported  in  the  opinion. 

J.  C.  Rutherford,  for  plaintiff  in  error. 

Bower  &  Crawford;  R.  F.  Lyon,  for  defendant. 

Jackson,  Judge. 

Henry  D.  Shehee,  in  1854,  sold  a  tract  of  land  in  thecoau- 
ty  of  Decatur  to  John  P.  Gaulden,  and  put  him  in  jHissessioli 
thereof,  taking  a  mortgage  to  secure  the  payment  of  the  pu^ 
chase  money.  John  P.  Gaulden  sold  this  land  in  1868  ^ 
Daniel  Fry,  who  went  into  immediate  possession,  and  held) 
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for  more  than  seven  years.  Sliehee  foreclosed  his  mortgage 
io  1869,  and  execution  issued  thereon,  and  the  execution  was 
levied  in  November,  1870,  more  than  seven  years  after  Fry 
bought  and  went  into  possession.  The  mortgage  was  record- 
ed on  the  day  of  its  execution.  When  the  levy  was  made. 
Fry  claimed  the  land;  the  jury  found  it  subject,  and  a  mo- 
tion was  made  for  a  new  trial,  on  many  grounds;  the  motion 
was  overruled  on  all,  and  that  refusal  on  all  the  grounds  is 
assigned  for  error  here. 

1,2.  The  first  three  grounds  may  be  considered  together. 
They  are  that  the  verdict  is  contrary  to  the  law,  the  evidence 
and  the  charge  of  the  court.  It  is  not  disputed  that  if  Fry 
.bought  with  actual  notice  of  this  mortgage,  his  seven  years* 
poeession,  with  deed  from  Guulden,  would  not  work  a  pre- 
wriptive  title  in  him  so  as  to  defeat  the  mortgage.  There  is 
evidence  enough  in  the  record  to  sustain  the  verdict  in  this 
view  of  the  law  in  our  judgment.  The  brother  of  the  plain- 
tiff bought  the  land  for  him,  and  was  informed  of  the  incum- 
brance u|>on  the  land ;  it  was  his  duty  to  inform  his  principal ; 
bis,  the  agent's,  conscience  was  charged  with  this  notice,  and 
notice  to  the  agent  in  the  line  of  the  business  entrusted  to 
bin)  and  within  the  8C0i)e  of  his  authority,  is  notice  to  the 
principal.  So  that  in  this  view  of  the  law,  even  should  we 
bold  that  in  this  Ciise  actual  notice  is  necessary  to  charge  the 
wnsoience  of  the  purchaser,  there  is  sufficient  evidence  to  sus- 
tain the  venlict  as  not  being  contrary  either  to  the  law  or  to 
tbe  charge  of  the  court,  or  to  the  evidence. 

3.  But  we  do  not  rest  our  judgment  upon  the  application 
^f  the  law  to  the  facts  of  this  case  u|K)n  this  legal  principle 
^bich  is  conceded  by  the  counsel  for  the  plaintiff  in  error  to 
be  correct.  We  hold  that  no  tenant  of  lands  holding  under 
tbe  mortgagor,  deriving  his  title  from  him,  can  acquire  a  pre- 
8«iptive  title  as  against  the  mortgagee,  if  that  mortgage  has 
been  recorded  within  the  time  prescribed  by  law,  and  is  valid 
*nd  legal  in  other  respects.  It  is  true  that  this  court  has  de- 
cided, in  Wright  vs.  Smithy  43  Georgia^  292,  and  m  Gannett  V8. 
Mrian,  44  Georgia,  274,  that  where  the  same  feoffor  sells 
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land  to  A  and  B,  and  A  has  the  older  deed,  and  that  detd 
properly  recorded,  and  B  has  gone  into  possession,  and  beU 
the  land  for  seven  years,  exercising  acts  of  ownership  over  it, 
B's  prescriptive  title  is  good  against  A's  prior  deed.  Tbe 
doctrine  is  that  B  nuist  have  actual  notice,  and  the  coust^l^ 
tive  notice  of  the  record  of  A's  deed  does  not  affect  B's  con- 
science so  as  to  make  his  adverse  holding  unconscieotioos 
and  fraudulent  against  A.  But  in  those  cases  B's  |>os6e88i<Ni 
is  adverse  to  A ;  the  titles  of  the  two  men  are  wholly  in  con- 
flict; they  both  claim  the  absolute  fee.  The  very  momeotB 
entered  as  landlord  and  set  up  ownership,  A  is  notified  that 
one  is  in  possession  of  ids  land  which  he  has  liought;  (hat  he 
is  not  there  as  his  tenant,  but  is  on  the  land  without  hisan- 
thority  and  holds  advei^y  to  him.  Hence,  the  moment B 
enters  thus,  no  matter  from  whom  his  deed  comes  to  him, 
even  though  it  be  from  A's  feoffor,  he  holds  adversely  and 
his  prescription  begins,  and  if  A  let  him  remain  in  jKxsscssion 
seven  yeai's  uninterrupteil,  A's  older  and  otherwise  better  title 
is  destroyed  by  the  new-born  prescriptive  title  of  B. 

But  a  mortgagee  has  no  title  to  land  in  Georgia.  The  title 
never  passes  out  of  the  mortgagor  into  him.  It  reoiainsin 
the  mortgagor,  and  the  mortgagee  has  a  mere  lien  or  security 
on  the  land  for  his  debt.  He  has  no  right  of  entry.  Hecan- 
not  maintain  ejectment,  and  as  he  cannot  eject  the  j)ersonin 
'possession  of  the  land,  it  is  difficult  to  see  how  that  j)os8cssion 
is  adverse  to  him,  and  therefore  how  any  prescriptive  right 
can  be  acquired  against  him.  When  the  mortgagor  sells  the 
land,  he  sells  all  the  title  he  has.  That  title  is  the  fee,  but 
the  fee  encumbered  by  a  security  for  debt,  a  lien  or  charge  on 
the  land  for  the  purchttse  money  in  the  case  at  bar,  called  a 
mortgage.  The  purchaser  gets  that  title,  but  he  gets  it  exactly 
as  the  feoffor  had  it — cum  oncre,  encumbered  by  the  mortgage. 
It  is  true,  that  this  court,  in  the  case  of  Stokes,  adininisttaior^ 
V8.  Maxwell  ei  aL,  53  Georgia  Reports^  667,  held  that  thepu^ 
chaser  from  a  vendor  other  than  the  mortgagor  and  in  jKJSses- 
sion  of  land  seven  years,  acquired  a  prescriptive  title  against 
the  mortgagee;  but  that  case  rests  u|>on  the  principle  that 
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soch  purchaser  entered  not  under  the  title  of  the  mortgagor, 
not  as  his  vendee  at  all,  but  as  the  vendee  of  a  stranger  to  the 
mortgagor,  and  therefore  he  enters  adversely  to  the  title  of 
the  mortgsigor  and  the  h'en  of  the  mortgagee,  and  hokls  ad- 
versely to  both.  The  title  he  has  bought  is  not  encumbered 
with  the  lien ;  there  is  no  privity  l)et\vt'en  him  and  the  mort- 
gagee; he  buys  free  from  all  incumbrances  and  mortgages, 
and  holds  adversely  to  the  mortgagor's  title,  its  rights  and  ap- 
purtenances, liens,  encumbrances  and  mortgages.  The  court 
expreasly  says:  "If  it  had  been  shown  that  Sutherland,  and 
those  nnder  whom  the  claimant  derives  his  title,  had  pur- 
diased  the  land  from  Gilbert,  the  mortgagor,  subsequent  to 
the  date  of  the  mortgage,  then  the  claimant  would  have  been 
apwy  in  the  estate  with  the  mortgagor,  and  have  held  the 
land  subject  to  the  mortgage,  and  could  not  set  up  a  title  by 
prescription  as  against  that  mortgage  lien,  for  tlie  rca*<on  that 
he  went  into  possession  of 'the  land  under  a  title  which  was 
encuml)ered  with  that  lien  :"  Stokes,  adminisiratory  vs.  Max- 
•wff  d  ai,  53  Georgia  Reports,  657.  It  is  said  that  these 
Words  are  obiter  dicta,  but  they  are  not.  The  whole  question 
^discussed  and  decided,  and  it  is  the  unanimous  judgment 
of  this  court  and  binding  upon  us  now.  If  it  were  not,  we 
concur  in  the  principle  of  the  decision,  and  would  so  hold 
the  law  for  the  reasons  above  given.  It  seems  to  ns  quite  clear 
that  Fry  bought  the  title  of  Gaulden;  he  got  that  title;  he 
holds  it  now;  nobody  disputes  that  the  fee  is  as  completely  in 
him  as  it  was  in  Gaulden ;  every  right  that  Gaulden  had  he 
tww  holds,  and  the  only  encumbrance  upon  his  title  is  the 
mortgage  lieu  or  security  for  the  purchase  money  which  was 
given  by  Gaulden  and  inhered  in  the  title  which  Fry  bought. 
4.  The  fourth  and  twentieth  grounds  of  the  motion  for  the 
new  trial  may  also  be  considered  together.  They  are  to  the 
rf^ect  that  after  the  judge  had  been  requested  to  give  to  the 
iaiy  his  charge  in  writing,  he  added  verbally  to  the  requests 
>f  the  plaintiff  in  fi.  fa,;  and  also  at  the  request  of  claimant 
rplaintiff  (the  judge  says  that  he  does  not  remember  which) 
e  adde<l  verbally  to  his  written  charge.     He  was  requested 
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by  ihe  claimant  to  put  his  entire  charge  in  writing,  and  n 
he  gave  the  written  request  of  the  plah\iiff  to  the  jury, 
added  verbal  remarks  to  those  requests,  we  think  he  er 
and  when,  at  the  request  of  somebody,  he  added  to  his  ch 
by  oral  remarks  to  the  jury  without  the  assent  of  claimi 
counsel,  who  had  made  the  deniand  that  the  whole  ciiarg 
put  in  writing,  the  error  is  |)alpable.  Our  Code  is  very  p 
The  judge  is  positively  required  to  put  his  charge  in  wri 
on  the  demand  of  either  party;  and  he  is  required  to  file 
written  charge  in  office  for  the  inspection  of  all  concer 
How  can  he  file  a  written  charge  in  office  when  a  part  < 
only  is  written  and  the  rest  is  in  his  memory?  The  great 
ject  of  the  statute  is  to  prevent  disputes  between  the  j( 
and  counsel  as  to  what  was  the  charge;  and  the  only  ws 
prevent  them  is  to  require  the  courts  to  conform  rigidi 
the  statute.  Indeed,  tlie  better  practice  would  l>e  for  the  \\ 
to  put  every  charge  in  every  case  of  any  imiiortance  in  ^ 
ing.  It  may  be  a  little  troublesome  and  laborious,  b 
would  avoid  much  wrangling  and  controversy,  and  soraeti 
a  good  deal  of  hard  feeling,  and  would  make  tlie  practice r 
pleasant  both  for  bench  and  bar,  and  insure  fairness  in  ex 
tions  and  assignments  of  error  here.  This,  however,  is  i 
ter  of  taste  and  discretion;  but  when  either  party  reqi 
the  charge  to  be  given  in  writing,  it  then  becomes  raatti 
positive  law,  an<l  it  is  error  to  make  any  portion  of  the  ch 
orally.  It  is  no  reply  to  say  that  the  oral  charge  was  r 
fevorable  to  the  complaining  party  than  to  tlie  other  i 
The  oral  charge,  as  certified  by  the  court  may  be,  hul 
question  is,  what  was  that  oral  charge?  The  court  cen 
one  thing;  the  counsel  maintains  that  it  was  another;  the 
tificate  of  tlie  judge  rules  in  this  court,  and  the  whole  be 
of  this  remedial  statute  is  lost  to  the  counsel :  Code,  sec 
244,  245. 

5.  The  fifth  ground  for  new  trial  is  tliat  the  court  adra 
the  interrogatories  of  Drury  Hanbo  over  the  objection  that 
did  not  show  the  residence  of  the  witness.  The  interro 
ries  were  taken  by  consent  under  the  act  of  1873 ;  the  ( 
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tioD  was  nol  to  any  answer  of  the  witness;  and  we  think  that 
they  were  properly  admitted :  Code,  section  3891. 

6.  The  sixth  ground  is  that  the  court  having,  at  the  in- 
stanoe  of  claimant,  ruled  out  another  set  for  the  same  witness 
on  the  same  gronml,  but  where  the  interrogatories  were  sued 
wit  regularly  under  the  general  law,  the  court  refused,  after 
the  argument  had  commenced,  to  allow  the  claimant  to  read 
them,  thus  ruleil  out,  to  contradict  the  statement  of  the  wit- 
ness in  the  other  set.  We  think  the  court  did  right.  Coun- 
sel for  claimant  should  have  examined  both  sets,  and  adopted 
his  line  of  policy  before  he  ma<le  his  motion  to  rule  out.  At 
all  events,  it  is  difficult  to  see  how  illegal  testimony  becomes 
kgal  because  it  is  offered  to  impeach  a  witness. 

7.  The  seventh  ground  is  that  the  court  erred  in  forcing 
daimant  to  trial  under  these  facts.  It  had  been  agreed  by 
wonsel,  and  a*»sented  to  by  the  court,  that  the  issue  docket 
Bhould  be  called  first,  the  equity  docket  next,  and  the  claim 
docket  last;  and  counsel  for  claimant,  living  in  Macon,  was 
Borjirised  when  this  case  was  called  on  the  issue  docket,  and 
Dotreaily  for  trial  on  law  or  facts.  It  a|)pears  that  this  case 
Wis  on  the  issue  docket — it  seems  to  have  been  there  for  some 
lime— it  was  the  duty  of  counsel  to  have  known  where  it  was, 
mmI  when  he  agreed  to  the  order  of  trial  he  would  have 
bowii  when  he  would  be  required  to  meet  this  case.  We 
*e  no  error  here. 

8.  The  eighth  ground  is  that  the  court  overruled  claim- 
int^s  motion  for  a  continuance.  This  motion  was  based  upon 
our  grounds:  1st.  That  the  claimant  had  sued  out  interroga- 
ones  for  plaintiff;  that  these  interrogatories  were  in  the  na- 
ore  of  a  bill  for  discovery,  and  were'not  fully  answered. 
I'he  questions  were  propounded  in  the  ordinary  way ;  the 
•laintiff  was  examined  as  an  ordinary  witness;  he  was  not 
squired  to  answer  to  the  best  of  his  knowledge,  information 
ad  belief,  as  in  an  equity  proceeding,  and  we  think  the  mo- 
on was  proi)erly  refused  on  this  ground. 

9.  2d.  That  he  had  sued  out  interrogatories  for  two  of  the 
others  of  claimant;  that  these  were  not  fully  answered, 
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and  in  tliis  particular  were  defectively  executed.  The  ( 
was  waived  by  the  plaintiff  and  the  interrogatories 
The  only  material  matter  wtiich  claimant  wished  to  pro^ 
these  witnesses,  in  ihe  view  of  the  court  below,  was  tha 
purchaser  had  no  notice  of  the  mortgage,  and  about  tbi 
witnesses  were  not  questioiie<l.  The  other  facts  were  pi 
sufficiently  by  other  witnesses,  and  no  harm  w&s  done.  ( 
sel,  who  made  the  motion,  did  not  state  the  facts  whi( 
expected  to  prove  as  showing  no  notice.  This  grouD( 
properly  overruled. 

3d.  That  two  witness4»s  were  absent,  who  lived  in  the  • 
ty  when  subpcenaeil,  one  of  whom  he  knew  was  trj-ing  t( 
land  in  the  county  the  year  of  the  trial,  and,  that  so  far 
knew,  they  were  still  in  the  county,  and  the  evideiia 
material.  We  tinnk  the  court  erred  in  not  ctmtinuin 
case  on  this  ground. 

10.  4th.  That  Bruton,  administrator  of  Gaulden, 
died,  and  claimant  wished  to  make  the  legal  representati 
Gaulden  a  party  to  get  in  an  equitable  defense  that 
Bruton  had  coUuded  with  plaintiff  to  defraud  claimant; 
large  sums  had  been  paid  by  him  to  plaintiff,  and  never 
ite*! ;  that  he  had  wasted  the  estate  of  Gaulden,  etc.,  etc. 
tlijnk  the  motion  on  this  ground  was  properly  oven 
We  cannot  see  how  the  legal  representative  of  Gaulden 
necessary  party  to  enable  claimant  to  put  in  this  defense 
had  the  right  to  show,  as  the  pleadings  stood,  any  i>ayi 
that  ought  to  have  gone  on  the^./a.,  and  any  fraud  of  | 
tiff  with  anybody,  by  which  he  was  damage<l  as  to  th 
cumbranre  upon  his  land. 

11.  The  ninth  ground  is  that  the  ^.  fa,  was  against 
ton,  administrator  of  Gaulden,  and  not  (i8  administra 
Gaulden,  and  the  court  erred  in  admitting  it  in  evidec 
it  thus,  in  law,  was  against  Bruton  individually,  and  i 
administrator.  The  language  of  the  Ji.  fa.y  taking  it 
gether,  shows  that  it  must  be  an  execution  against  Bru 
administrator,  and  the  ruling  of  this  court  at  this  term 
case  of  JcnningSy  administrator ^  vs.  Wri(/ht  &  Company 
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lepoiut  that  when  such  is  the  case,  the  omission  of  the  little 
'ord  "ew/'  will  not  vitiate  the  proceas  of  tlie  court. 

12,  The  tenth  ground  is  that  the  court  erred  in  admitting 
be  mortgage  without  the  rule  nm  and  rule  absolute.  We 
bink  that  the  mortgage  Ji.fa.  sufficiently  identified  the  mort- 
tgeas  that  on  which  it  was  issued,  and  the  fi,  fa.  was  pre- 
Dinptive  evidence  that  the  foreclosure  had  been  regular.  If 
he  claimant  wished  to  show  otherwise,  he  had  the  right  to 
ntrodace  the  whole  record. 

13.  The  eleventh  ground  is  that  the  court  charged  the  jury 
hal  the  record  of  a  mortgage  made  in  time  is  notice  to  all 
he  world.     We  think  the  charge  law. 

So  as  to  the  twelfth  ground.  We  think  that  the  lien  of  a 
Bortgage  is  good  for  twenty  years,  and  that  it  may  be  fore- 
iloeed  any  time  within  that  period,  and  that  the  court  charged 
iorrectly. 

As  to  the  thirteenth  ground,  we  think  that  if  the  mortgage 
xecation  sufficiently  identifies  the  mortgage  as  its  foundation 
he  lien  does  relate  back  to  the  date  of  the  mortgage,  and  we 
ee  no  error  in  the  charge  to  that  effect. 

The  fourteenth  groiind,  we  think  also  untenable.  The 
oort  charged  to  the  effect  that  land  held  by  perfect  title  from 
l»e  state  down  or  by  prescription,  may  be  subject  to  a  mort- 
age, if  the  mortgage  was  ma<le  by  the  vendor  under  whom 
ie  tenant  claimed  title.     We  think  the  charge  legal. 

We  see  no  error  in  the  charge  complaine<l  of  in  the  fif- 
•enth  ground,  "that  actual  notice  of  a  mortgage  lien  created 
f  the  maker  of  the  color  of  title,  under  which  the  claimant 
»ses  his  prescripticm,  will  prevent  any  number  of  years' pos- 
ssiou  defeating  said  lien."  We  understand  the  court  to 
ean  within  the  twenty  years  that  the  mortgage  is  alive. 
14.  The  charge  complained  of  in  the  sixteenth  ground  is 
the  effect  that  if  the  creditor  indulges  the  debtor,  such 
alitor  being  mortgagor,  and  the  debtor  mortgagee,  to  the 
triment  of  purchaser  of  mortgaged  property  for  value,  for 
ionsideraUonj  until  the  debtor  becomes  insolvent,  it  makes 
t  purchaser's  title  good;  but  if  the  indulgence  is  without 
Vol.  lv.  15. 
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consideration,  it  does  not,  unless  the  fao(s  show  frand. 
see  no  error  in  this  charge. 

The  seventeenth  ground  relates  to  the  verdict  beirigagii 
the  charge,  and  has  been  already  alluded  to  in  the  former 
of  this  opinion.  We  see  no  error  in  the  verdict.  The  8 
may  be  said  of  the  eighteenth  and  nineteeth  grounds.  1 
relate  to  the  law  on  the  main  question  first  decided,  and  i 
not  be  re[)eated. 

15.  In  looking  through  this  whole  record,  we  see  but 
errors  of  the  court,  in  our  judgment;  one,  the  giving 
charge  in  part  orally,  when  required  to  put  the  whole  in 
ting,  and  the  other  the  refusal  to  continue  for  the  absem 
the  two  witnesses  siibpcenaed.  As,  however,*  un<Ier  thai 
of  the  law  of  the  case  we  have  taken,  and  the  undispi 
facts,  the  verdict  must  be  what  it  now  is,  we  do  not  grant 
new  trial,  but  affirm  the  judgment. 

Judgment  affirmed. 


William  P.  Smith,  plaintiff  in  error,  vs.  H.  G.  Wrig 
defendant  in  error. 

The  words  alleged  in  the  plaintiff's  declaration,  to- wit:  "  Peter  Smitl 
told  lies,  and  sworn  to  them,"  were  actionable  per  sf.  The  plain  in 
of  the  words  was  to  charge  the  plaintiff  with,  the  offense  of  false  swca 

Slander.    Before  Judge  Herschel  V.  Johnson.    Wi 
ington  Superior  Court.     September  Term,  1874. 

Reported  in  the  decision. 

Langmade  &  Evans;  James  K.  Hines,  for  plaintii 
error. 

R.  L.  WoRTHEN ;  H.  D.  D.  Twiggs,  for  defendant 

Warner,  Chief  Justice.- 

The  plaintiff  brotight  his  action  against  the  defendai 
(recover  damages  for  falsely  and  maliciously  saying  of 
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eoDoeniing  the  plaintiff,  in  the  presence  and  hearing  of  sun- 
dry citirens  of  the  county  of  Washington,  the  following  false 
ind  malicious  words,  to-wit:  *'that  Peter  Smith,  (meaning 
plaintiff,)  would  steal,  tell  lies  and  swear  to  them,  that  Peter 
Smith  had  told  lies,  and  sworn  to  them,"  thereby  meaning  and 
intending  to  charge  him,  the  plaintiff,  with  the  offenses  of  per- 
imy  and  larceny.  The  defendant  demurred  to  the  plaintiff's 
leclaration.  The  plaintiff  tlien  offered  to  amend  it  as  follows, 
ihsl  said  defendant  used  the  following  false  and  malicious 
words  of  and  concerning  plaintiff,  to-wit:  '*  that  Peter  Smith, 
[meaning  plaintiff,)  had  sworn  in  the  case  of  Almira  Paradise 
igaioBt  him,  tried  at  the  September  terra  of  said  court,  1872, 
umI  had  sworn  falsely  all  the  way  through,  thereby  meaning 
ind  intending  that  plaintiff,  wlio  had  testified  in  an  equity 
anse  pending  in  said  court,  wherein  Almira  Paradise  was 
complainant  and  the  said  Henry  G.  Wright  was  defendant, 
meaning  thereby,  and  intending,  that  plaintiff  had  testified 
Wsely  and  corruptly  in  said  cause,  and  was  guilty  of  willful 
»nd  corrupt  perjury."  The  court  refused  to  allow  the  amend- 
ment, sustained  the  defendant's  demurrer,  and  dismissed  the 
plaintiff's  action,  whereupon  the  plaintiff  excepted. 

False  swearing,  in  any  matter  or  thing,  (other  than  a  judi- 
cal proceeding,)  is  an  offense  in  this  state,  punishable  by  im- 
Jrisonment  in  the  penitentiary  for  not  less  than  three  years 
M)r  longer  than  ten  years:  Code,  sections  4462,  4463.  The 
wrds  alleged  in  the  plaintiff's  declaration  *'  that  Peter  Smith 
lad  told  lies,  and  sworn  to  them,"  were  actionable  per  se. 
file  plain  import  of  the  words,  was  to  charge  the  plaintiff 
rith  the  offense  of  false  swearing.  If  he  had  told  lies,  he 
ad  told  that  which  was  false,  and  if  he  had  sworn  to  them, 
e  had  sworn  to  that  which  was  false,  and  was  therefore  guilty 
r  false  swearing,  and  such  would  be  the  common  under- 
aiirllng  of  those  to  whom  such  words  were  addresse<l  in  the 
oimon  acceptation  and  meaning  thereof.  To  render  words 
tionable  per  se,  it  is  not  necessary  that  they  should  in  ex- 
ess  terms  charge  another  with  a  crime  punishable  by  law; 
m  suflBcient  if  they  impute  &  crime  in  such  terms  as  that  the 
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hearers  understand  what  is  meant:  Lewis  vs.  HudsonfU 
Georgia  Reports,  568.  The  innuendo  that  the  defendant  mctnt 
and  intended  to  charge  the  plaintiff  with  the  offense  of  per- 
jury, was  not  necessary  to  sustain  the  charge  of  false  swearing, 
which  was  the  plain  import  of  the  words  alleged  to  have  been 
spoken  by  the  defendant,  and  therefore,  the  innuendo  may  be 
considered  as  surplusage:  Lewis  vs.  Hudson,  44  Georgia 
Reports,  572.  The  office  of  an  innuendo  is  to  explain  thit 
which  is  doubtful  or  ambiguous  in  the  words  or  language 
employed,  but  cannot  enlarge  the  meaning  of  words  pUinly 
expressed:  Park  <fc  Iverson  v».  The  Piedmont  Insurance  Cm- 
pany,  51  Oeorgia  Reports,  510.  The  plain  import  of  the 
words  allied  to  have  been  spoken  by  the  defendant  of  and  con- 
cerning the  plaintiff,  was  to  charge  him  with  the  offense  of  fklse 
swearing,  and  no  innuendo,  or  colloquium,  was  necessary  to  ex- 
plain them.  In  our  judgment  the  court  erred  in  sustaining 
the  demurrer  to  the  plaintiff's  declaration,  and  in  refusing  to 
allow  the  amendment  offered  thereto. 

Let  the  judgment  of  the  court  below  be  reversed. 


Hart  Roberts,  plaintiff  in  error,  vs.  The  State  of  Gbob- 
QiA,  defendant  in  error. 

1.  One  who  receives  stolen  goods,  knowing  them  to  be  stolen,  is  an  accott* 
pi  ice  in  the  larceny,  and  on  his  uncorroborated  testimony,  the  defen<ii* 
cannot  be  convicted. 

2.  If  he  be  acquitted  of  the  offense  of  receiving  stolen  goods,  though  d« 
evidence  shows  them  at  his  store  under  suspicious  circumstances,  the  jtfT 
may  well  conclude  that  he  is  not  an  accomplice,  and  if  the  question  be 
fairly  submitted  to  them  by  the  presiding  judge,  this  court  will  not  inltB- 
fere. 

3.  Light  circumstances,  such  as  constant  and  easy  access  to  the  place  whence 
the  goods  are  stolen,  the  defendant's  presence  thereabouts  when  the  goo4 
are  missed,  the  fact  that  he  drove  a  single  dray  there  and  that  such  a  dn; 
was  seen  being  unloaded,  about  the  break  of  day,  where  the  stolen  good 
were  found,  may  be  weighed  by  the  jury  as  corroborating  proof,  and  if  tk 
presiding  judge  fairly  submits  that  question,  this  court  will  not  interfere. 
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4.  Evidence  that  more  than  $50  00  worth  of  goods  are  missed  by  the  owner, 
at  the  time  of  the  larceny,  from  the  house,  and  found  where  defendant  ac- 
knowledged he  carried  them,  though  it  be  proved  that  he  converted  only  a 
part  to  his  own  use,  and  only  a  part  was  recovered  by  the  owner,  is  suffi- 
cient on  the  question  of  value  to  sustain  a  verdict  that  defendant  stole  from 
the  house  goods  of  greater  value  than  ^$50  00,  and  is  guilty  of  felony. 

Criminal  law.  Larceny.  Evidence.  Corroboration.  Value, 
Before  Judge  Hopkins.  Fulton  Superior  Court  October 
Term,  1874. 

Reported  in  the  opinion. 

Gartrell  &  Stephens  ;  Thrasher  &  Thrasher,  for 
plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  moved  for  a  new  trial  in  this  case  on  two 
pounds:  1st.  That  he  was  convicted  on  the  testimony  of 
'  *n  accomplice  without  corroborating  proof;  and  2d.  That 
were  is  no  evidence  to  sustain  the  finding  of  the  jury  that  the 
stolen  goods  were  worth  more  than  $50  00,  so  as  to  make  the 
offense  a  felony. 

The  court  overruled  the  motion  on  both  grounds,  and  de- 
fendant excepted  and  assigns  error  here  thereon. 

1,  2.  The  stolen  goods  were  found  at  the  store  of  Fain 

Dnder  circumstances  of  some  suspicion  against  him.     He  was 

indicted  for  receiving  stolen  goods,  knowing  them  to  be  stolen, 

tod  acquitted.     If  he  had  received  them,  knowing  them  to 

iiave  been  stolen,  he  would  have  been  an  accomplice ;  but  the 

question  of  whether  he  was  or  was  not  an  accomplice  was  fairly 

iDbmitted  to  the  jury,  and  tliey  were  fully  authorized  by  the 

testimony  to  find  that  he  was  not. 

3.  If  they  found  he  was  an  accomplice,  still  there  is,  in  our 
/odgment,  sufficient  evidence  to  corroborate  the  witness.  He 
had  access  to  the  store  of  Jack,  delivered  coke  which  he  hauled 
or  bim  at  the  back  door  of  the  store^  drove  a  single  dray,  and 
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such  a  dray  ^vas  seen  at  or  about  the  break  of  day  nnloadiog 
at  Fain's  store.  At  all  events,  the  two  questions,  whether  he 
was  an  accomplice,  and  if  so,  whether  he  was  sup(K)rt6(I  by 
other  evidence,  were  fairly  submitted  to  the  jury,  and  if  thej 
found  either  that  he  was  not  an  accomplice,  or  that  be  was 
supported,  if  an  accomplice,  the  verdict  is  sustained.  They 
certainly  could  properly  have  found  the  former;  for  he  was 
acquitted  of  the  offense  of  receiving  stolen  goods;  they  might 
have  found  the  latter,  for  there  are  circumstances,  though 
slight,  tending  to  corroborate  Fain's  evidence. 

4.  As  to  the  other  ground,  that  there  is  no  evidence  tojus^ 
tify  the  finding  of  the  value  of  the  goods  to  be  more  thai 
$60  00,  it  is  sufficient  to  say  that  the  barrel  of  sugar  an< 
two  barrels  of  flour  acknowledged  by  defendant  to  have  beei 
carried  by  him  where  part  was  recovered,  are  worth  mor 
than  that  sum ;  and  though  but  one  barrel  of  flour  was  re 
covered,  yet  the  clerk  told  Jack  several  barrels  were  missing 
which  testimony  was  admitted  without  objection,  if  it  can  b 
called  testioiony,  and  Jack  himself  missed  as  much  as  thre 
barrels. 

The  defendant  made  his  escape  from  the  oflScer  of  the  Uw 
fled  to  Alabanui,  was  brought  back  U|)on  the  requisition  o 
the  governor;  the  jury  have  found  him  giiilty,  the  presiding 
judge  before  whom  the  trial  was  had  approves  the  venlict, 
and  we  are  unwilling  to  interfere  with  the  verdict  of  the  jury 
and  the  discretion  of  the  court. 

Judgment  affirmed. 


Charter  Daniel,  plaintiff  in  error,  r«.  The  State  oF 
Georgia,  defendant  in  error. 

1.  This  court  is  not  aware  of  any  valid  law  authorizing  the  county  cointw 
entertain  a  motion  for  a  new  trial. 

2.  The  proper  remedy  of  a  defendant  who  has  been  convicted  before  A» 
court,  is  by  writ  of  certiorari  in  the  first  instance ;  but  where  a  morion  fo 
a  new  trial  was  made  and  overruled,  and  the  writ  of  certiorari  sued  outi 
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such  judgment,  the  whole  record  being  before  the  superior  court,  it  was 
competent  for  that  tribunal  to  look  into  the  same  and  to  consider  the  errors 


3.  Where  \  witness  referred  to  a  book  in  his  pocket  as  containing  a  statement 
of  an  account  which  was  material  to  the  issue  then  being  tried,  it  was  error 
in  the  court  not  to  require  the  same  to  be  produced. 

4.  The  judgment  of  guilty  rendered  by  the  court  was  contrary  to  the  evi- 
dence. 

County  Court.  New  trial.  Certiorari.  Practice  in  the 
Soperior  Court.  Evidence.  Before  Judge  Bartlett.  Mor- 
gan Superior  Court.     March  Teroiy  1875. 

Beported  in  the  decision. 

A.  6.  &  F.  C.  Foster,  for  plaintiff  in  error. 

No  appearance  for  the  state. 

Wabner,  Chief  Justice. 

The  defendant  was  tried  in  the  county  court  of  Morgan 
tt^unty,  on  a  written  accusation,  charging  hira  with  the  offense 
rf  simple  larceny,  to- wit:  at  he  secretly  and  fraudulently 
^k  and  carried  away  a  bale  of  cotton  of  the  value  of  $60  00, 
*ith  intent  to  steal  tlie  Siime.  Tlie  defendant  was  found 
guilty,  and  a  motion  was  made  for  a  new  trial  in  the  county 
court  on  several  grounds,  which  was  overruled.  The  defend- 
ant then  sued  out  a  certioraH  to  the  superior  court,  alleging 
Sesame  errors  complained  of  in  the  motion  for  a  new  trial 
'D  the  county  court,  and  alleged  that  the  county  court  erred 
iQ  overruling  the  motion  for  a  new  trial  on  the  grounds  speci- 
fied tlierein.  The  superior  court  overruled  the  caiiorari  and 
dismissed  the  same;  whereupon  the  plaintiff  in  certiorari 
excepted. 

1.  We  are  not  aware  that  the  county  court  had  any  valid 
legBil  power  or  authority  to  grant  a  new  trial  in  the  case. 

2.  The  defendant's  proper  remedy  was  by  certiorari  in  the 
fil«t  instance,  but  inasmuch  as  the  whole  case  was  brought  be- 
fore  the  superior  court  by  a  writ  of  certiorari,  it  was  compe- 
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tent  for  that  court  to  look  into  the  record  of  the  trial  of  the 
defendant  in  the  county  court,  and  to  consider  the  errors  al- 
leged therein  to  have  been  committed  on  the  trial,  in  thesami 
manner  as  if  there  had  not  been  any  motion  for  a  new  trial  it 
the  county  court. 

3,  It  appears  from  the  evidence  in  the  record  that  the  de 
fendant  claime<l  an  interest  in  the  bale  of  cotton  alleged  U 
have  been  stolen  by  him;  that  he  took  it  publicly  in  the  da] 
time  from  the  gin-house  where  it  was  ginned;  that  he  raisec 
the  cotton;  that  the  extent  of  his  interest  in  it  depended oi 
the  settlement  of  the  accounts  between  him  and  Keid.  Th< 
county  court  erred  in  not  requiring  the  witness,  Reid,  to  pro 
duce  the  book  of  account  against  the  defendant,  which  head 
mitted  he  then  had  in  his  pocket,  inasmuch  as  he  referred  ti 
that  book  of  account  in  his  testimony,  as  containing  a  state 
ment  of  the  defendant's  indebtedness  to  him. 

4.  There  is  no  evidence  in  the  reconl  of  the  value  of  the  cot 
ton  alleges!  to  have  been  stolen  by  the  defendant.  In  oui 
judgment  the  court  erred  in  overruling  the  defendant's  cer 
tiorari. 

Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  J.  Morgan,  plaintiff  in  error,  v«.  Seth  K.  Tay 
LOR,  defendant  in  error. 

1.  A  levy  on  sufficient  personal  property  to  satisfy  the  execution,  undisposed 
of  on  the  face  thereof,  is  no  le^jal  ground  for  withholding  the  cxccutioi 
from  the  jury,  if  it  be  shown,  aliunde,  to  the  satisfaction  of  the  presidio 
judge,  that  such  levy  was  unproductive  and  without  injury  to  the  d( 
fendant. 

2.  A  bona  fide  purchase  of  land  by  parol,  with  pa3rment  of  part  of  the  pa 
chase  money,  and  immediate  entry  by  the  purchaser  into  open  and  cxcli 
sive  possession,  more  than  four  years  before  the  levy  of  the  executi< 
against  the  vendor,  and  the  payment  of  the  balance  of  the  purchase  moiw 
and  taking  a  conveyance  within  four  years  prior  to  the  levy,  will,  if  su 
possession  be  continuous,  discharge  the  land  from  the  lien  of  the  judgmc 
In  such  case,  the  four  years'  possession  must  be  open  and  notorious  for  1 
full  term. 
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\.  A  charge  to  the  effect  that  if  the  defendant  xnfi.fa.  and  purchaser  agreed 
to  keep  the  trade  a  secret,  the  possession  under  it  would  be  no  protection 
to  the  claimant,  who  is  the  purchaser,  is  too  broad.  Such  an  agreement  is 
a  circumstance  tending  to  show  bad  faith  in  the  sale,  and  to  cast  suspicion 
npon  the  fairness  of  the  trade  and  the  possession  thereunder,  but,  by  itself , 
it  is  not  enough  totally  to  destroy  the  claimant's  right.  It  should  be  con- 
sidered in  connection  with  the  explanation  of  the  parties  and  the  other 
facts  of  the  case,  and  the  charge  of  the  court  should  have  been  so  restricted 
and  guarded. 

V  Where  the  evidence  is  conflicting,  this  court  will  not  control  the  discretion 
of  the  court  below  in  refusing  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  charge. 

J.  Diligence  must  be  shown,  and  party  and  counsel  must  swear  that  they  did 
not  know  of  the  testimony  at  the  time  of  the  trial,  before  the  court  will 
grant  a  new  trial  on  the  ground  of  newly  discovered  testimony. 

^  Where  the  court  erred  in  his  charge  on  material  points  of  law  on  which 
the  jury  might  have  found  their  verdict  without  considering  the  real  issue 

,  of  fact,  on  which  the  case  should  have  been  put  by  the  court  and  determ- 
ined by  the  jury,  this  court  will  grant  a  new  trial,  unless  the  evidence  be  so 
decisive,  and  without  conflict,  as  to  have  required  the  verdict,  notwith- 
standing such  errors  in  the  charge. 

Claim.  Execution.  Evidence.  Judgments.  Lien.  Ven- 
wr  and  purchaser.  Statule  of  limitations.  New  trial. 
^ilge  of  Court.  Before  Judge  Clark.  Sumter  Su|)erior 
3ourt.    October  Adjourned  Term,  1874. 

Beported  in  the  opinion. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

N.  A.  Smith;  J.  A.  Ansley,  for  defendant. 

Jackson,  Judge. 

Taylor  levied  an  execution  upon  a  tract  of  land  in  the 
Jontjr  of  Sumter,  as  the  property  of  Hooks,  and  Morgan 
aimed  it  Morgan  bought  from  Hooks,  and  predicated  his 
ie  to  the  land,  as  against  (he  judgment,  upon  the  ground 
it  lie  was  a  hcraa  fide  purchaser  from  Hooks,  the  defendant 
fifa.^  and  had  been  in  possession  of  the  land  more  than 
r years.  The  jury  found  the  land  subject;  a  motion  was 
ie  for  a  new  trial  on  various  grounds;  the  motion  was 
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overruled  and  the  new  trial  refused  on  all  the  grounds,  aod 
this  refusal  is  assigned  for  error  here. 

1.  The  first  ground  for  the  motion  is  that  the  court  erred 
in  admitting  the  Ji,  fa.  to  go  to  the  jury.  There  was  a  levj 
on  sufficient  |)er8onalty  to  satisfy  the  fi.fa,,  but  it  was  shows  , 
to  have  been  unproductive,  in  the  judgment  of  the  court  be- 
low, and  we  agree  with  him  in  that  judgment:  6  Georgia, 
392  ;  30  J6id.,  433. 

2.  The  second  ground  is,  that  the  court  erred  in  chargiag 
the  jury  to  the  effect  that  part  of  the  purcliase  money  paid, 
with  possession,  was  not  enough  to  begin  the  holding  of  the 
land  adversely  to  the  judgment,  so  as  to  discharge  it  from  the 
lien  of  that  judgment.  We  think  this  charge  was  enoc 
Payment  of  part  of  the  purchase  money,  with  posse«ioDof 
the  land,  is  sufficient  ground  on  which  to  base  a  decree  bt 
specific  performance  when  the  contract  is  in  parol,  and  we  ire 
at  a  loss  to  see  why  it  is  not  sufficient  to  begin  the  four  yens' 
possession  adverse  to  the  judgment.  The  question  is,  was  the 
purchaser  in  possession  four  years,  holding  as  a  botui  Jide  fVix- 
chaser  from  the  defendant?  If  he  was,  it  does  not  matttf- 
how  much  he  had  paid  for  it,  or  what  remained  unpaid,  un- 
less from  the  little  paid  the  bona  fides  of  the  transaction  w* 
brought  in  question  :  Code,  section  -3187.  But  in  this  case 
the  evidence  is  uncontradicted  that  all  the  purchase  money 
wiis  paid  within  the  four  years  and  a  deed  made,  though 
not  before  or  at  the  time  of  claimant's  entry. 

3.  The  third  ground  is  that  the  court  erred  in  charging  lo , 
the  effect  that  if  the  agreement  was  to  keep  the  trade  a  seoi€t» 
the  possession  under  it  would  not  protect  the  claimant.    The 
question  on  which  the  case  turned  is,  was  the  possession  actn- 
ally  kept  a  secret,  and  not  was  it  agreed  that  the  trade  shoald 
be  kept  secret?     The  agreement  might  iiaye  beenacircttOr 
stance  to  show  fraud,  and  the  court  might  have  charged  itM 
such  a  circumstance  to  be  weighed  with  the  explanation  of  it 
by  the  parties,  and  the  other  facts  of  the  case ;  but  the  men 
fact  that  Hooks  and  Morgan  agreed  to  keep  the  trade  a  secret, 
cannot,  alone,  destroy  the  right  of  the  claimant.     It  may  be s 
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nrouiustanoe,  too,  to  show  that  M orgau's  possession  was  secret, 
bat  it  is  not  conclusive  od  tliat  point.  We  agree  with  the 
ouurt  below,  that  the  claimant's  possession  should  be  open — 
palpable  to  the  world,  in  order  to  relieve  the  land  from  the 
lieu  of  the  judgment,  for  the  simple  reason  that  the  pbintiff 
in  execution  has  four  years  in  which  to  enforce  his  judgment, 
and  if  Hooks  were  still  on  the  land,  or  if  his  agent  and  over- 
seer were  there,  holding  under  Hooks,  and  ignorant  of  the 
trade, and  not  holding  under  the  claimaut,  the  plaintiff  might 
well  couelude  that  the  land  was  still  the  propt^rty  of  Hooks, 
and  the  possession  still  his,  and  that  he  need  not  be  on  the 
alert  to  levy  his  ^.  fa.  The  possession,  therefore,  must  be 
open  and  notorious  for  the  entire  four  years;  but  the  court 
erred,  we  think,  in  holding  that  the  mere  agreement  to  keep 
tlie  trade  a  secret  destroyed  the  entire  right  of  the  claimant. 

4.  The  fourth  ground  is,  that  the  jury  found  contrary  to 
the  following  charge  of  the  court :  "  That  if  the  personal 
property  levied  on  in  October,  1868,  was  claimed,  and  dam- 
age and  replevy  bonds  were  taken,  and  if  the  claim  was  dis- 
■liased  in  1871,  and  if  the  property  was  not  brought  up  at 
the  time  and  place  of  sale  to  answer  the  claim,  then  that  is  a 
tttisfaction  of  the  fi.  fa,y  so  far  as  the  claimant  is  concerned, 
mkI  the  lieu  was,  by  the  forfeiture,  lost."  The  testimony  was 
inflicting  on  the  point.  Hooks  swore  that  the  property  was 
W)t  his,  and  the  jury  might  well  have  found  as  they  did,  be- 
cause nobody  was  hurt.  The  court,  by  refusing  a  new  trial 
>Q  this  ground,  held  that  the  jury  did  not  find  against  his 
'harge,  and  we  will  not  control  his  discretion  in  so  ruling. 

5.  We  think  that  there  is  nothing  in  the  next  ground  as  to 
he'newly  discovered  evidence.  Neither  the  claimant  nor  his 
ounsel  swear  that  they  did  not  know  of  the  evidence  of  the 
■itness  before  the  firial.  The  claimant  ought  to  have  known 
,  for  he  was  with  the  witness  and  saw  everything  the  wit- 
»  swore  he  would  testify.  Besides,  the  witness  should  have 
>en  sworn,  and  there  is  want  of  diligence,  we  think. 
6.  As  to  the  last  ground  that  the  verdict  is  contrary  to  the 
idencc,  without  evidence,  and  contrary  to  the  principles 
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of  justice,  we  must  say  that  it  strikes  us  that  the  w 
the  testimony  is  with  the  verdict.  Hooks'  fiiraily 
leave  the  place  until  May ;  what  time  in  May  does  no( 
it  might  have  been  after  the  21st  of  May,  1869,  and 
was  made  on  the  21st  of  May,  1873.  Hooks' agent  a 
seer,  who,  it  seems,  never  held  under  the  claimant,  n 
the  place  till  August,  1869.  On  the  other  hand,  ^ 
only  the  testimony  of  the  claimant  and  of  Hooks 
sale  was  in  February,  1869,  and  the  possession,  as 
the  two,  was  thenceforward  in  the  Claimant,  and  v 
Hooks  did  in  managing  the  place  thereafter,  was  as 
the  claimant.  To  say  the  least,  the  evidence  is  confli 
this  point.  The  possession  <luring  1869,  up  to  Augu 
the  claimant  at  all,  was  hardly  open  and  notorious,  as  ^ 
it  should  have  been  to  discharge  the  land  from  this  lie 
cording  to  the  re|)eate4  rulings  of  this  court,  we 
therefore,  let  this  verdict  stand,  if  we  were  satisfied 
jury  had  passed  u^wn  the  issue  of  the  four  years  open 
torious  possession  by  claimant.  But  we  (ran not  say  t 
did.  The  court  charged  that  his  possession  availe<l  hi 
h)g  unless  all  the  purchase  money  was  paid,  and  \ 
may  have  found  their  verdict  on  that  charge  without 
upon  the  true  issue.  The  court  charged  that  an  ag 
to  keep  the  trade  a  secret,  of  itself ^  rendered  the  cl 
possession  unavailing,  and  the  jury  may  have  foui 
verdict  upon  this  agreement  alone.  We  think,  theref 
the  case  should  be  again  heani,  and  the  true  issue,  as  i 
in  this  opinion,  fairly  passed  upon  by  the  jury. 
Judgment  reversed. 


Aaron  F.  F.  Jones,  plaintiff  in  error,  vs.  James  ] 
ENDER,  defendant  in  error. 

I.  The  record  of  a  former  recovery  is  not  admissible  under  the  ] 
guilty.  The  general  issue  is  a  denial  of  the  allegations  in  the 
declaration,  and  admits  only  such  evidence  as  disproves  the  plain 
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of  action;  all  matters  in  satisfaction  or  avoidance  must  be  specially  plead- 
ed: Code,  section  3458. 
1  The  record  of  a  former  recovery  is  admissible  under  a  special  plea  (how- 
erenraguc,)  setting  up  a  former  suit,  unless  objected  to  on  account  of  in- 
sufficiency in  the  plea;  and  if  that  were  the  ground  of  objection  in  the 
coort  below,  it  ought  so  to  appear  in  the  bill  of  exceptions.  A  mere  gen- 
eral statement  that  evidence  was  objected  to  without  the  specification  of 
any  ground,  will  not  reach  defective  pleading :  47  Georgia  Reports^  gg, 

3.  It  is  too  late  to  demur  to  a  defective  special  plea  after  all  the  evidence  that 
coald  be  admitted  under  it,  if  duly  amended,  has  come  in. 

4.  Unless  it  appear  that  the  demurrer  to  a  plea  was  special  it  will  be  pre- 
sumed to  have  been  general,  and  therefore,  on^a  bare  statement  in  the  bill 
of  exceptions  that  a  plea  was  demurred  to,  and  the  demurrer  overruled, 
the  supreme  court  ¥rill  not  pass  on  the  form,  but  only  on  the  substance  of 
the  plea. 

5-  In  an  action  on  the  case  for  obstructing  a  water  course  and  continuing  the 
ohstiuction,  causing  thereby  damage  to  the  plaintiff's  land  and  mill,  a  plea 
which  alleges  a  prior  action  between  the  same  parties  for  the  same  cause  of 
icdon,  and  a  verdict  therein  for  defendant,  is  good  in  substance,  and  ought 
•wt  to  be  stricken  on  general  demurrer. 

^  In  construing  such  a  plea,  the  denial  of  trespass  or  damage  since  the  ren- 
dition of  the  verdict  in  the  former  action,  may  be  treated  as  surplusage. 

7.  Damages  caused  by  back-water  from  a  mill-dam,  can  be  recovered  only  up 
to  the  time  of  commencing  the  action,  not  up  to  the  trial :  i  Saunders'  on 
Pleading  and  Evidence,  760;  Sedgwick  on  the  Measure  of  Damages,  105. 

*  Where  the  plaintiff  might,  without  any  new  act  on  the  part  of  defendant 
*fter  a  former  suit  was  commenced,  have  sastained  damage  between  the 
tJOie  of  instituting  that  suit  and  the  time  of  instituting  the  present  suit,  and 
soch  damage  might  have  resulted  from  the  same  positive  acts  complained 
rf  in  the  former  suit  by  reason  of  the  longer  continuance  of  the  state  of 
tWngs  which  those  acts  established,  a  verdict  for  defendant  in  the  former 
*oit  is  not  conclusive  upon  the  plaintiff  in  the  latter. 

9- Where,  however,  there  is  perfect  identity  in  both  suits  as  to  the  plaintiff's 
"ghl,  the  defendant's  wrong  and  the  plaintiff's  damages,  the  record  of  the 
fonncrsuit  is  a  complete  bar,  whether  pleaded  technically  as  an  estoppel 
with  a  prout  patet  per  recordum^  or  given  in  evidence  to  the  jury:  17 
Vermont  R.,  419;  2  Penn.  State  R.,  492;  4  Gill.  &  J.,  360. 

*0'  If  the  amending  party's  original  pleadings  were  full  enough  to  give  rea. 
sonable  premonition  that  the  matter  embraced  in  the  amendment  existed 
as  a  fact,  and  was  likely  to  be  used  on  the  trial,  a  want  of  preparation  by 
adverse  counsel,  on  the  points  of  law  applicable  to  it,  is  no  cause  for  a  con- 
tinuance on  the  ground  of  surprise. 

Pleadingd.     Former  recovery.     Eviilence.    Practice  in  the 
Saperior  Court.    Practice  in  the  Supreme  Court.    Demurrer. 
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Damages.  Water.  Amendment.    Continuance.    Before  Jwlge 
Hall.     Pike  Si4)erior  Court.     April  Term,  1875. 

Reportetl  in  the  opinion. 

BoYNTON  &  DiSMUKE;  Speer  &  Stewart,  for  plaintiff 
in  error. 

Beck  &  Beeks,  for  defendant. 

Bleckley,  Judge. 

On  the  22d  of  September,  1874,  the  plaintiff  filed adeda- 
ration  in  case  against  the  defendant,  laying  damages  at  $l,O0(^ 
and  alleging  in  the  first  count,  that  on,  and  for  a  longtime 
anterior  to,  the  10th  day  of  October,  1872,  the  plaintiff  was, 
and  had  been,  ever  since,  the  true  owner,^  and  in  possession  rf 
certain  premises,  fully  described;  and  that  the  defendant  (lid, 
on  the  said  10th  day  of  October,  1872,  erect,  keep  and  main- 
tain, from  thence  until  the  commencement  of  this  suit,  a  mill 
dam  on  certain  lan<ls  of  the  defendant;  and  by  the  erection  of 
the  dam,  did  back  up,  and  overflow  the  water  of  a  certain 
stream  running  through  the  plaintiff's  said  premises,  whereby 
the  defendant  caused  the  water  to  flood,  overflow  and  destroy 
two  acres  of  the  plaintiff's  bottom  land;  and  did,  by  keeping 
and  maintaining  said  dam,  caused  the  water  to  back  in  th« 
stream  and  overflow  and  cover  the  wheel  of  the  plaintiff's 
mill  situated  on  his  said  premises,  which  mill  was  of  the  yearly 
value  of  $200  00;  whereby  the  defendant  then,  and  has  con- 
tinually since,  by  the  backing  of  the  water  over  the  wheel  of 
the  plaintiff's  mill,  and  the  overflow  of  his  said  bottom  law!, 
damaged  and  injured  the  plaintiff. 

The  second  count  in  the  declaration  alleged,  thatontbe 
10th  of  October,  1872,  the  defendant  erected,  and  has  since 
maiutaineil  and  kept  up,  a  mill  dam  whereby  the  water  of  tlM 
stream  is  backed  up  into  a  large  pond  and  overflows  and  dam* 
ages  two  acres  of  plaintiff's  bottom  land,  and  the  water  is 
caused  to  flow  back  and  stand  in  an  eddy  over  the  water  wheel 
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)f  plaintiff's  mill,  preventing  the  mill  from  running,  etc.,  to 
the  plaintiff's  ilamag^,  etc. 

The  defendant  pleadetl  the  general  issue,  and  a  very  vagne 
special  plea,  in  which  he  set  up  the  defense  of  res  adjudicata^ 
because,  as  the  plea  alleged,  the  title  to  the  plaintiff's  land 
1W«  distinctly  put  in  issue  on  a  former  trial  between  the  same 
parties,  and  the  question  was  heai-d  and  determined  and  a  ver- 
dict remlere<l  for  the  defendant  This  plea  described  no  par- 
ticular action  an<l  made  no  profert  of  the  record. 

Evidence  was  introduced  for  both  parties.  That  for  plain- 
tiff tended  to  prove  title  in  him  continuously  from  a  date 
prior  to  1868,  the  commission  of  the  original  trespass  by  de- 
fctidant  through  increasing  the  height  of  his  dam,  in  that  or 
the  following  year,  the  continuance  of  the  back-water  from 
the  same  cause  up  to  the  time  of  trial,  and  continuous  damage 
therefrom  to  the  plaintiff  by  overflow  of  his  land  and  obstruc- 
tioDof  his  mill  wheel,  in  the  manner  alleged  in  the  declara- 
tion. That  for  defendant  tended  to  show  that  the  water  had 
J^verbeen  higher  or  more  hurtful  to  plaintiff  after  defendant 
fiwed  the  height  of  his  dam,  than  it  was  before.  The  de- 
fendant himself,  testified  that  there  had  been  no  change  in  his 
dam  or  pond  since  the  last  trial  of  a  similar  suit  between  the 
Parties  touching  the  same  matter,  no  change  in  the  water 
Qarks,  and  no  additional  damage  to  the  plaintiff;  and  that 
since  tJiat  time  a  part  of  the  dam  had  been  lowered  five  or  six 
inches  by  washing  off,  the  effect  of  which  was  to  reduce  the 
fcttght  of  the  water. 

The  record  of  the  former  suit  referred  to  was  then  offered 
in  evidence.  That  suit  was  commenced  March  5th,  1872,  and 
tenuinated  by  a  verdict  for  defendant  at  April  term,  1874. 
IThe  evidence  was  admitted  over  objection  made  by  the  plain- 
tiff, the  ground  of  which  is  not  stated. 

The  defendant  then,  by  way  of  amendment  of  liis  plead- 
ii^,  filed  a -plea  of  former  r3covery,  alleging,  in  substance, 
tiiftt  the  cause  of  action  now  complained  of  existed  at  the  time 
»rfiling  plaintiff's  writ  against  him  in  a  former  suit,  and  was 
lleged  therein  as  such  cause  of  action,  and  constituted  the 
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issue  in  that  .suit;  and  the  question  of  damages  claimed  fur 
the  same  wrong  and  injury,  because  of  the  same  act  and  deed 
of  defendant,  was  passed  upon  by  the  jury  and  a  verdict  w» 
rendered  for  defendant;  and  that  there  has  been  do  new  or  ad- 
ditional trespass,  or  any  other  act  or  deed  by  the  defendant,  not 
complained  of  and  made  the  matter  in  issue  in  the  former 
suit,  by  which  plaintiff  has  been  injured  or  damage<1,  fromtlw 
date  of  the  rendition  of  the  verdict  in  that  suit  up  to  thecom* 
niencement  of  this  present  action. 

To  this  plea,  and  also  to  the  original  special  plea,  the  plain- 
tiff now  demurred,  and  the  demurrer  was  overruled. 

At  this  point,  the  plaintiff  move<l  to  continue  thecase,OB 
the  ground  of  surprise  by  the  amendment,  his  counsel  stating 
in  their  place  tiiat  they  were  surprised  by  the  amended  pbi 
and  not  prepareil  to  meet  it;  that  they  desired  time  to  pre- 
pare with  evidence  and  authorities;  that  they  could  not  say 
to  what  extent  they  would  be  able  to  meet  the  amended  pki 
with  evidence  showing  acts  of  trespass  since  the  verdict  in  the 
former  suit ;  but  they  were  surprised ;  had  not  anticipated  socli 
a  plea,  and  were  not  prepared  to  go  on.  The  court  refiwed 
the  continuance. 

The  plaintiff  then  introduced  in  evidence  the  record  of  a 
suit  between  the  same  parties  touching  the  same  general  mat- 
ter, prior  to  the  suit  shown  by  the  defendant's  evidence,  ia 
which  the  plaintiff  recovered  damages  by  a  verdict  rendered 
at  March  term,  1871. 

The  court  charged  the  jury  that  the  verdict  for  dcfendaM 
in  the  former  suit  was  conclusive  upon  the  plaintiff,  if  the 
acts  of  trespass  complained  of  in  that  suit  were  the  same  as 
those  now  complained  of — that  is,  if  no  new  acts  of  trespass 
are  complained  of;  the  legal  effect  of  that  finding  being  tM 
said  acts  do  not  amount  to  a  trespass.  Under  this  charge  tta 
jury  rendered  a  verdict  in  favor  of  the  defendant. 

The  errors  assigned  are  the  admission  in  evidence  of  the 
record  of  the  former  suit;  the  overruling  of  the  demurrer  to  the 
original  and  an)ended  plea ;  the  refusal  to  grant  the  motion 
for  continuance;  and  the  charge  of  the  court. 
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The  head-notes  present  the  views  of  the  court  on  these  va- 
rious exceptions.  We  sustain  the  judge  in  everything  but  his 
tiarge;  but  tlie  charge,  we  think  erroneous,  as  concentrating 
too  much  on  acts  of  trespass  without  explanation  of  what 
would  amount,  in  contemplation  of  law,  to  such  acts.  The 
chai^ge,  as  given,  would  be  apt  to  direct  the  minds  of  the  jury 
to  the  positive  act  of  making  the  dam  or  raising  it  higher; 
whereas,  all  that  might  have  occurred  prior  to  the  former  suit 
and  still  no  water  have  been  thrown  back  upon  the  plaintiff 
80  88  to  damage  him.  Maintaining  the  dam  after  that  suit 
may  have  caused  the  channel  to  fill  with  earth  or  sand  so  as 
tocause  higher  water  after  the  suit  than  before,  and  thusdam- 
"gethe  plaintiff;  or  some  damage  may  have  occurred  by  the 
Wl of  heavier  rains  after  than  before,  even  with  the  same 
ipth  of  channel.  What  the  defendant  testified  to  would 
seem  to  negative  all  this  in  respect  to  the  period  of  time  after 
theWrt/  of  the  former  suit,  but  not  necessarily  as  to  the  time 
l^tween  the  commencement  of  that  suit  and  the  trial  thereof. 
At  all  events,  the  continuance  of  the  state  of  things  which 
the  defendant's  acts  established  was  a  vital  element  of  the 
<5a8e,aml  the  jury  should  have  passed  upon  the  evidence  and 
^rmined  whether  or  not  any  damage  resulted  to  the  plain- 
tiff therefrom  by  either  a  permanent  or  temporary  increase  in 
fe  height  of  the  water  at  any  time  between  the  bringing  of 
the  former  action  and  the  commencement  of  that  on  trial. 

Judgment  reversed. 


William  R.  Adams,  plaintiff  in  error,  r«.  William  H. 
Goodrich,  defendant  in  error. 

Aiaborer,  though  a  mechanic,  who  performs  actual  manual  labor  for  his  em- 
ployer, is  entitled  to  a  laborer's  lien  on  the  property  of  the  latter. 

Laborer's  lien.  Mechanic.    Before  Joseph  Ganahl,  Esq., 
^odge  j>ro  had  vice.    Richmond  Superior  Court.  April  Term, 

875. 

Vol.  i.v.  i6. 
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Reported  hi  the  decision. 

John  S.  &  William  T.  Davidson,  for  plaintiff  in  e 

W.  H.  Hull  ;  Fuank  H.  Miller,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  proceeding  to  foreclose  a  laborer's  lien  unde 
provisions  of  the  1974th  section  of  the  Code.  It  appears 
the  affidavit  of  the  plaintiff  and  the  evidence  in  the  re 
that  he  is  a  laborer  and  mechanic,  that  he  was  enii)loy( 
the  defendant,  who  was  a  contractor  and  builder,  to  wor 
him  at  $2  25  per  day,  payable  weekly,  and  that  defei 
was  indebted  to  him  $48  95,  for  manual  labor  perforine 
him  in  sawing  and  dressing  lumber,  etc.  Tlie  court  cHj 
the  jury,  "that  the  plaintiff,  Adams,  was  a  mechanic,  an* 
such  a  laborer  as  was  entitled  to  a  lien  upon  the  propi 
his  employer  which  could  be  foreclosed  upon  his  own  affi( 
under  the  law  providing  for  the  foreclosure  of  laborer's  11 
To  which  charge  the  plaintiff  excepted. 

In  our  judgment,  the  court  erred  in  its  charge  to  the 
on  the  statement  of  facts  disclosed  in  the  record.  Alth 
the  plaintiff  was  a  mechanic,  he  was  a  laborer  within  the 
intent  and  meaning  of  the  statute,  and  was  entitled  to  a 
on  the  property  of  his  employer.  A  contractor  may 
mechanic,  but  if  he  does  not  perform  manual  labor^  he  ii 
entitled  to  a  laborer's  lien  on  the  property  of  his  enipl 
So  a  laborer  may  be  a  mechanic,  and  if  he  jyerforms  ma 
labor  as  such  mechanic,  he  is  entitled  to  a  laborer's  lien  oi 
property  of  his  employer.  A  laboring  mechanic  who 
forms  actual  manual  labor  for  his  employer,  is  as  inucli 
tied  to  a  laborer's  lien  on  his  property  for  the  value  ol 
labor  performed  by  him,  as  any  other  class  of  laborers.  1 
is  no  dispute  that  Adams,  the  plaintiff,  performed  the  a 
manual  labor  for  his  employer  for  which  he  claims  a  lab< 
lien  under  the  statute.  The  fact  that  he  was  a  mechai 
the  time  he  performed  that  manual  labor,  does  not  mak< 
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any  the  less  a   laborer  within  the  true  intent  and  meaning 
thereof.    Laboring  mechanics  who  perform  manual  labor  for 
their  employere,  are  embraced    within  the  true  intent  and 
meaning  of  the  statute  ys  are  any  other  class  of  laborers. 
Let  the  judgment  of  the  court  below  be  reversed. 


Green  Puckett,  plaintiff  in  error,  r«.  John  Roquemore, 
defendant  in  error. 

!•  If  one  indicted  for  larceny  voluntarily  repay  the  sum  alleged  to  have  been 
stolen,  without  any  unlawful  agreement,  he  cannot  recover  it  back,  though 
he  be  afterwards  tried  on  the  indictment  and  acquitted. 

2-  If  the  repayment  be  made  upon  an  illegal  agreement  that  the  prosecution 
dull  be  settled  or  discontinued,  the  bargain  is  corrupt,  and  for  that  reason 
flie  money  cannot  be  recovered  back.  The  law  will  leave  the  parties 
wboe  it  finds  them. 

Contracts.  Illegal  consideration.  Criminal  law.  Before 
Judge  Hall.     Newton  Superior  Court.    March  Term,  1875. 

The  principles  of  law  covered  by  this  decision  are  suffi- 
oently  clear  without  a  report  of  the  facts  beyond  those  em- 
wed  in  the  opinion. 

Summers  &  Middlebrooks,  by  brief,  for  plaintiff  in  error. 

John  V.  Woodson,  by  brief,-  for  defendant. 

Bleckley,  Judge. 

1.  When  a  i)er8on  is  indicted  for  stealing  money,  he  may 

Bake  restitution.     If  he  be  guilty,  he  is  under  both  a  civil 

tod  moral  obligation  to  do  so.     He  can  be  sued  for  it,  and 

compelled  to  refund.     If  he  be  innocent,  he  may,  iieverthe- 

lIcbb,  waive  the  question  of  guilt  or  innocence,  and   make 

t^Iontary  payment.     Trial  and  acquittal  afterwards  will  not 

:«rtitle  him  to  recover  it  back ;  if  he  meant  to  stand  upon  that 

Bj  he  ought  to  have  done  so  at  first,  and  refused  to  pay. 
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In  the  present  case  there  was  no  duress  or  fraud;  thep 
seems  not  to  have  been  in  custody,  but  free ;  and  it  app 
that  the  proposition  to  settle  came  from  himself.  Upon 
supposition  that  he  paid  without  aqy  unlawful  agreem 
there  is  no  ground  on  which  he  can  reclaim  the  money, 
though  he  has  since  been  acquitted  of  the  charge.  Perl 
his  acquittal  moy  be  due  to  the  fact  that  he  extracted  from 
prosecution  all  its  vigor,  by  sootliing  the  prosecutor  witli 
rei)ayment,  and  lulling  him  into  inaction. 

2.  If  the  money  was  paid  on  an  illegal  agreement  that 
prosecution  should  be  settled  or  discontinued,  or  even  that 
prosecutor  should  use  his  influence  to  have  it  suppressed, 
party  is  equally  without  remedy.  In  contemplation  of 
such  a  contract  is  vicious  and  corrupt,  and  both  parties  ar 
fault,  in  pari  delicto.  The  law  leaves  them  where  it  fi 
them — in  the  bed  which  they  have  made  for  themselves  t 
must  lie. 

Judgment  affirmed. 


Philip  D.  Cory,  plaintiff  in  error,  vs.  The  State  ofGe 
GIA,  defendant  in  error. 

1.  The  Freedmin's  Saving  and  Trust  Company,  incorporated  by  act  of ' 
gress,  and  located  in  the  city  of  Washington,  is  not  a  bank  or  corpc 
body  in  this  state y  within  the  meaning  of  section  442 1  of  the  Code. 

2.  A  person  indicted  as  the  cashier  of  the  branch  office  of  said  compat 
Atlanta,  Georgia,  no  law  of  the  United  States  nor  of  this  state  havinj 
thorized  the  establishment  of  the  branch  in  Georgia,  cannot  be  convi 
of  the  crime  of  embezzlement  under  said  section  4421  of  the  Code. 

3.  ^Vhere  the  transcript  of  the  record  shows  a  second  count  for  larceny 
a  trust,  framed  on  section  4422  of  the  Code,  but  shows  that  count  to  b< 
as  it  charges  the  offense  to  have  been  committed  with  the  consent,  wl 
should  have  been  tuithout  the  consent,  of  the  owner ;  and  where  th€ 
take  in  the  transcript,  if  there  be  a  mistake,  has  not  been  properlj 
rccted,  this  court  cannot  resort  to  the  second  count,  thus  apparently  d 
ive  in  the  record  here,  to  sustain  the  verdict  and  judgment  below. 

4.  The  proper  time  to  correct  a  mistake  in  the  transcript  of  the  record 
or  before  the  calling  of  the  case  on  the  docket,  and  the  proper  mode 
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a  suggestion  of  the  mistake  in  writing,  and  verified  by  the  oath  of  the  par- 
ty or  his  coansel. 

Criminal  law.  Foreign  corporations.  Embezzlement.  Lar- 
ceny after  trust.  Indictment.  Practice  in  the  Supreme  Court. 
Brfore  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1874. 

Beported  in  the  opinion. 

B.  F.  Abbott;  Lochrane  &  Milledge,  for  plaintiff  in 
error. 

JoHx  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  wag  indicted  as  cashier  of  the  branch  office 
^f  The  Freedman's  Saving  and  Trust  Company,  in  Atlanta, 
^rgia,  for  the  offense  of  embezzlement  in  secreting  and 
s^eah'ng  over  $8,000  00  of  money  deposited  in  said  branch 
office,  and  the  indictment  was  framed  on  section   4421   of 
^he  Code.      The  question  for  our  review   is,   whether  the 
^  cashier  of  the  branch  office  of  said  company  in  Atlanta  is 
^hject  to  the  penalties  and  punishment  prescribed  in  that 
**ction  of  the  Code,  and  the  answer  to  that  question  depends 
^ipon  the  answer  to  this :  was  that  branch  bank  or  branch 
'    office  a  corporate  body  in  thk  sUite  in  the  sense  of  the  statute  ? 
1,  2.   The  Freedman's  Saving  and  Trust  Company  is  a 
corporation  diartered  by  congress,  and  located  in  the  city  of 
"flshingtou.     The  charier  gives  it  no  power  to  establish  a 
Ininch  anywhere.     No  act  of  congress,  outside  of  its  charter, 
p^es  it  such  power,  nor  has  the  legislature  of  Georgia  grant- 
ed it  the  franchise  to  locate  a  branch  for  the  transaction  of  its 
kisiness  witliin  the  limits  of  this  state.     Its  existence  as  a 
corporation  created   by  congress  and   located  in  the  city  of 
H'jishingtoD,  will  be  recognized  by  our  courts ;  but  its  existence 
Bs  a  corporate  body,  located  anywhere  in  Georgia,  must  depen<l 
upon  the  power  granted  in  its  charter  by  congress,  or  some 
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Other  constitutional  act  of  congress,  or  some  statute  of  Geor- 
gia.    We  have  been  cited  to  no  such  law,  and  we  know  of 
none.  It  is  not  the  policy  of  the  state  to  encourage  the  location 
in  our  midst  of  the  branch  offices  of  foreign  corporations,  and 
the  criminal  statutes  should  not  be  so  enlarged  by  oonstnur- 
tion  as  to  embrace  such  branches  located  here  without  author- 
ity of  law.     Section  4421  of  the  Code  was  designed  to  protect 
our  own  corporate  bodices,  chartered  by  our  state,  and  doing 
business  here  under  the  authority  of  this  state  in  the  exercise 
of  franchises  granted  by  it,  and  to  punish  the  officers  of  such 
corporations  for  embezzling  the  funds  thereof.     The  section 
actually  puts  such  corporations  upon  an  equality  with  the 
public  departments  of  the  state  government,  and  of  the  coun- 
ties, towns  and  cities  of  the  state,  and  imposes  upon  tlie  offi- 
cers of  all  alike  the  same  punishment,  thus  throwing  the 
a?gis  of  its  protection  around  all  its  cor[>orations  as  around  its 
counties,  towns,  cities,  and  the  \*arious  departments  of  itsoffu 
government.     It  reads  thus :     **  Any  officer,  servant,  or  other 
person  employed  in  any  public  department,  station  or  offirtot 
government  of  this  state,  or  in  any  county,  town  or  city  of 
this  state,  or  in  any  bank  or  other  corporate  body  in  thisstate^ 
or  any  president,  director  or  stockholder  of  any  bank,  or  other 
corporate  body  in  this  state,  who  shall  embezzle,"  etc.    Xow 
can  it  be  seriously  contended  that  the  legislature  meant  to  in- 
clude in  this  section  a  corporate  body  in  this  state,  exercising 
franchises  here  without  her  authority,  and  without  the  sanc- 
tion of  any  law,  state  or  feileral?     Did  she  mean  to  protect 
the  exercise  of  franchises  within  her  limits,  which  no  law- 
making power  recognized  by  her  ever  granted,  and  to  phwe 
such  franchises  thus  illegally  exercised  upon  an  equality  with 
those  granted  by  hei-solf,  and  upon  an  equality,  too,  with  her 
own  departments  of  state  government?     We  cannot  think  so; 
and  if  she  did  not  so  mean  in  the  section  of  the  Code  quoted, 
and  on  which  the  indictment  is  framed,  the  defendant  was  ce^ 
tainly  convicted  on  this  count  without  authority  of  law.    It 
is  vain  to  argue  that  the  change  of  the  word  *^of  this  state' 
when  applied  to  the  departments  of  government  and  to  th 
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oonnties,  towDs  and  cities  in  the  section  to  the  word  '^  in  this 
state"  when  applied  to  the  corporate  bodies,  has  any  signifi- 
cance. Wherever  the  banks  are  elsewhere  referred  to  in  this 
division  of  the  Code  they  are  described  as  banks  in  this  state, 
and  ID  such  connection  as  to  make  it  unmistakable  tliat  the 
kgislatare  meant  banks  chartered  by  this  state:  See  Code, 
sections  4426,  4427.  It  is  a  fundamental  principle  of  the 
common  law  that  penal  statutes  should  be  construed  strictly. 
It  is  scarcely  necessary  to  invoke  this  rule  of  construction 
here.  It  would  require  an  extremely  liberal  construction  to 
■bring  the  officer  of  a  corporate  body  illegally  located  in  the 
state  witliin  the  purview  of  this  statute. 

3, 4.  But  there  is  a  second  count  in  this  indictment,  and  the 
punishment  under  the  second  is  the  same  as  under  the  first 
count;  it  is  therefore  said  that  the  verdict  of  guilty,  being 
general,  may  be  predicated  upon  either  count.     That  may  be 
80,  and  as  we  recognize  the  Freeclman's  Saving  and  Trust 
Company  as  an  artificial  person  living  in  the  city  of  Wash- 
ington, and  some  of  whose  proi)erty  may  have  got  into  Geor- 
gia and  somebody  entrusted  with  it  here  may  have  stolen  it, 
indas  this  second  count  is  framed  upon  section  4422  of  the 
Code,  which  punishes  any  bailee  who  thus  steals  after  a  trust, 
we  do  not  see  why  this  defendant  could  not  be  punished  un- 
der the  facts  proven  in  this  case  under  that  section.     We  re- 
gret, therefore,  that  on  examining  the  transcript  of  the  record, 
we  find  that  this  count,  as  it  appears  there,  is  bad,  it  being 
alleged  that  the  fraudulent  conversion  of  the  money  was  made 
^the  eonsejU  of  the  oioner.     Of  course  no  crime  is  charged 
in  such  a  count  and  there  can  be  no  legal  conviction  upon  it. 
It  is  said  that  the  clerk,  in  copying  the  bill   of  indictment, 
made  a  mistake  and  wrote  "  with  "  when  he  should  have  writ- 
ten '*  without  the  consent  of  the  owner."     This  may  or  may 
not  be  true.     It  has  not  been  verified  to  us  in  the  only  way 
it  can  legally  be  done  by  the  suggestion  of  a  diminution  of 
fclie  record  on  or  befi)re  the  calling  of  the  case:  Code,  section 
1282,  rule  9.     Our  only  course  is  to  adhere  to  the  law  and  to 
Tile  on  principle.     It  may  sometimes  work  seeming  injustice ; 
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a  departure  frooi  it  would  open  the  flood-gates  of  specuIatioB 
and  unsettle  the  entire  practice  of  the  court  In  this  cue 
any  wrong  done  can  be  but  tem{>orary ;  the  party  can  be  tried 
again,  and  if  found  guilty  on  the  second  count  properly  framed, 
he  can  be  punished  according  to  law. 

Let  the  judgment  be  reversed  and  a  new  trial  granted. 


Joseph  H.  English,  sheriff,  d  aL,  plaintiffs  in  error,  a 
Mary  E.  Reid  et  al.,  defendants  in  error. 

1.  ^^^le^e  proi)erly  was  sold  under  a  mortgagCj  and  an  execution  of  older  dale 
than  the  mortgage  and  the  homestead  act  of  1868,  waS  placed  in  the  handi 
of  the  sherilTy  claiming  the  ])roceeds,  but  said  officer  paid  over  a  part  of  the 
fund  to  the  mi^rtgagec  and  the  balance  to  a  receiver  appointed  by  the  orii- 
nar)*  to  receive  such  money,  and  to  invest  the  same  in  a  homestead  for  the 
benefit  of  the  wife  of  the  mortgagor :  . 

//e7//,  that  a  rule  absolute  was  properly  issued  against  said  sheriff  at  the  in- 
stance of  plainlift"  mfi.fa. 

2.  An  agreement  to  satisfy  an  execution  for  a  less  amount  than  it  calls  foff 
must  be  execute*!  to  be  binding.  Negotiations  looking  to  that  end  are  in- 
admissible to  show  such  satisfaction. 

Executions.  Contempt.  Evidence.  Bt»fore  Judge  BabT- 
LETT.  Greene  Superior  Court.  November  Adjourned  TenB| 
1874. 

Reported  in  the.  decision. 

M.  W.  Lewjs  &  Soy ;  James  L.  Brown,  for  plaintiffi  "» 
error. 

A.  G.  &  F.  C.  Foster  ;  John  C.  Reed,  for  defendants. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  the  trial  of  an  vsr 
sue  formed  on  the  answtr  of  the  sheriff  of  Greene  county  to  a 
rule  obtained  against  him  for  money  in  his  hands,  which  ^ws 
contested  by  the  parties  claiming  the  same.     It  appears  from 
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lenoe  in.  the  record  that  a  house  and  lot  in  the  city  of 
K)ro  was  sold  by  the  sheriff  on  tlie  first  Tuesday  in 
,  1873,  under  a  mortgage  JJ. /a.,  in  favor  of  Mayfield 
e,  against  Johnson,  for  the  sum  of  $2,850  00;  that 
:  F.  C.  Foster,  as  attorneys  at  law  of  Mary  Colt,  had 
I  a  judgment  and  fi.  fa.  in  her  favor  against  Carson, 
&  Morrison,  which  judgment  was  dated  10th  of  Sep- 
1866;    that  on  the  4th  of  November,   1872,  the 
Foster,  as  the  attorneys  of  Mary  Colt,  notified  the 
n  writing,  *'to  hold  all  money  that  has  come,  or  may 
to  your  hands  from  the  sale  of  the  property  of  the 
its  in  the  above  stated  fi.  fa ,  or  either  of  them,  sub- 
le  order  of  the  superior  court,  as  we  shall  contend  for 
)  to  be  applied  to  the  payment  of  the  above  stated 
This  notice  to  the  sheriff  was  accompanied  by  the 
hich  was  in  the  sheriff's  hands;  that  after  the  mort- 
^a.  was  levied  on  the  house  and  lot  as  the  property  of 
,  his  wife,  in  behalf  of  herself  and  children,  applied 
nestead  exemption  therein,  which  was  contested,  and 
|)eal  from  the  decision  of  the  ordinary  to  the  superior 
le  homestead  was  allowed,  subject  to  the  mortgage 
at  when  the  house  and  lot  was  sold  by  the  sheriff 
le  mortgage  fi,  fa,,  he  applied  the  sum  of  $789  50 
)rtgage  debt,  in  satisfaction  thereof,  and  paid  the  bal- 
his  hands,  §2,018  00,  to  Brown,  who  had  been  ap- 
receiver  by  the  ordinary,  to  receive  and  invest  the 
the  benefit  of  Mrs.  Johnson  and  her  children,  taking 
inifying  bond  to  protect  himself  against  loss,  if  he 
?  ruled  for  the  money,  he  having  in  his  hands  at  the 
Colt/. /a.,  which  was  older  than  the  mortgJige/./a., 
notice  of  the  Messrs.  Foster.     On  this  statement  of 
5  court  decide^l  that  the  rule  should  be  made  ab- 
•  the  amount  due  on  the  Colt/. /a.  out  of  the  money 
nds  of  tlie  sheriff,  arising  from  the  sale  of  Johnson's 
;  that  the  mortgage /, /a.  should  rank  next  in  pri- 
:  as  the  sheriff  had  paid  off  that,  the  rule  should  be 
d  as  to  the  mortgage /./a./  and  he  having  paid  the 
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net  balance  in  his  hands  arising  from  the  sale  of  Johnsoi 
property  over  to  the  receiver  appointed  by  the  ordinary,  to 
invested  as  a  homestead  exemption  for  the  }>enefit  of  M 
Johnson  and  her  children,  that  the  rule  be  discharged  as 
that  net  balance.  To  which  decision  of  the  court  the  part 
defendant  in  the  rule  excepted. 

On  the  trial  the  defendants  in  the  rule  endeavored  to  pw 
that  inasmuch  as  the  Colt/,  fa.  had  been  assigned,  that  it  1 
been  paid  off  to  the  assignees  thereof,  and  for  that  purpc 
offered  the  testimony  of  Branch,  Stone  and  Brown  in  relat 
to  a  corresiK)ndence  with  some  of  the  assignees  of  the  ju( 
ment,  proposing  to  settle  the  claim  by  the  payment  of  $1,0 
that  Stone  had  the  $1,000  00  on  the  day  of  sale,  but  ae 
tendered  any  money;  that  Brown  had  a  convei-satiou  m 
Grimes,  one  of  the  assignees,  on  tlie  day  of  the  sale  of 
projjerty,  who  was  much  dissatisfied  with  Colonel  Foster, 
cause  he  wouM  not  take  the  $1,000  00,  etc.,  which  testim 
so  offered  was  ruled  out  by  the  court,  and  the  defcudaat 
oepted.  In  view  of  the  facts  of  this  case,  as  discloseil  by 
evidence  in  the  reconl,  we  find  no  error  in  overruling  the  i 
tion  for  a  new  trial. 

1.  The  Colt  Ji.  fa.  was  of  older  date  than  the  ho 
stead  act,  and  of  older  date  than  the  mortgage  fi,  fa.  un 
which  the  property  was  sold.  The  sheriff  had  that  fi.  fa 
his  hands  with  notice  to  retain  the  money  when  he  paid 
the  same,  taking  an  indemnifying  bond  to  protect  himsell 
case  he  should  be  ruled  for  the  money,  as  he  might  reasom 
have  expected  to  be,  and  therefore  he  must  look  to  his 
demnity  bond  for  protection  after  he  has  paid  the  amount 
on  the  Colt  fi.  fa. 

2.  The  evidence  offered  for  the  purpose  of  showing  thai 
Colt  fi.  fa.  had  been  satisfied  did  not  even  approximai 
the  establishment  of  that  fact;  there  was  no  execiUed  a^ 
ment  to  that  effect,  and  no  money  paid,  therefore  the  evid 
offered  in  relation  to  that  point  in  the  case  was  proj 
ruled  out  by  the  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Nakcy  W.  Groover  d  al,,  plaintifiFs  in  error,  vs.  James 
King,  defendant  in  error. 

1.  The  record  in  this  case  does  not  furnish  any  clear  evidence  of  error  in  the 
refosalto  grant  a  new  trial. 

2,  If,  iqmn  a  bill  by  several  complainants  against  one  defendant,  brought  to 
recover  a  tract  of  land  from  the  defendant,  and  to  make  partition  thereof 
unong  the  complainants,  the  jury  find  for  the  complainants  (upon  the  con- 
dition of  their  paying  to  the  defendant  a  certain  sum  of  money)  seven-ninths 
of  the  premises,  and  for  the  defendant  two-ninths,  the  verdict  sufficiently  dis- 
poses of  the  issues  in  the  case,  although  it  is  silent  as  to  partition  and  omits 
to  provide  for  the  sale  of  the  land. 

3-  The  scheme  of  relief  contemplated  and  provided  for  by  such  a  verdict  is, 
thit  the  complainants,  upon  making  the  payment  within  a  reasonable  time, 
Me  to  be  admitted  as  tenants  in  common  with  defendant,  they  with  an  in- 
terest of  seven-ninths,  and  he  with  an  interest  of  two-ninths;  and,  upon  fail- 
ure to  make  such  payment  in  a  reasonable  time,  their  right  to  be  so  admit- 
ted ceases,  and  the  defendant  retains  the  land  as  sole  owner,  free  from  all 
claim  to  it  by  complainants. 

4-  The  decree  rendered  should  have  been  in  conformity  to  the  verdict  thus 
construed ;  and  it  is  still  competent  to  render  such  decree,  which  ought, 
likewise  to  define  what  is  a  reasonable  time,  under  all  the  circumstances  of 
^  case ;  and,  as  a  guide  to  the  determination  of  this  question,  the  chan- 
cellor should  hear  evidence  for  himself,  or  refer  the  question  to  a  jury,  ac- 
cording to  his  discretion. 

5-  It  was  error,  in  decreeing  upon  such  a  verdict,  at  the  instance  of  the 
defendant,  to  declare  the  complainants  do  recover  seven-ninths,  and  the 
defendant  two-ninths  of  the  premises,  that  the  defendant  have  and  re- 
cover of  the  complainants  the  said  sum  of  money,  and  that  execution 
tssut  for  the  same,  to  be  levied  upon  the  complainants'  seven-ninths  of 
the  land. 

New  trial.  Verdict.  Decree.  Partition.  Before  Judge 
Stbozer.  Brooks  Superior  Court.  November  Adjourned 
Term,  1874. 

A  report  of  this  case  is  unncceasary. 

J.  G.  McCall;  J.  L.  Seward;  A.  T.  McIntyre;  Pee- 
pi^BB  &  Howell,  for  plaintiffs  in  error. 

J.  R.  Alexander,  by  A.  W.  Hammond  &  Son  ;  H.  G. 
rcTBNER,  for  defendant. 
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Bleckley,  Judge. 

The  case  was  tried  by  a  judge  from  another  circuit, 
was  given  for  acting  on  the  motion  for  new  trial,  but 
not  presented  for  action  within  the  time  allowed.  I 
was  oflfered  for  the  delay,  but  it  was  deemed  insufficien 
motion  was  finally  acted  on  and  refused,  at  a  subsequer 
of  the  court,  by  a  judge  who  did  not  try  the  case  and 
nothing  of  the  charges  of  the  court  complained  of. 
not  see  that  he  erred. 

All  other  points  ruleil  upon  by  this  court  may  l)esufl 
ly  understood  from  the  head-notes.  The  complaint  tl 
verdict  did  not  provide  for  partition  is  no  reason  for  t 
the  verdict  aside.  The  partition  which  the  bill  pray 
was  partition  among  the  complainants^  not  between  the 
the  defendant.  In  such  a  partition  as  that,  the  defendai 
no  interest,  and  it  was  conseqnently  not  an  essential  is 
the  litigation. 

The  decree  made  on  the  verdict  was  erroneous,  and  fc 
reason  the  judgment,  as  to  it,  is  reversed. 

Judgment  reversed. 


Samuel  P.  Salter  et  aJ.,  plaintiffs  in  error,  vs.  Jami 
Smith,  governor,  defendant  in  error. 

1.  Where  a  prisoner  is  in  the  common  jail  charged  with  a  bailable 
and  the  sheriff  of  the  county  take  bail  and   discharge   him   from 
though  the  bond  be  cxecute<l  on  Sunday,  it  is  valid,  and   if  the  de 
does  not  api)ear  at  court,  the  bail  is  bound.     The  case  is  within  the 
tion  of  section  4579  of  our  Code,  it  being  a  work  of  charity  or  n< 

2.  If  it  be  apparent  from  the  record  that  the  forfeiture  of  the  bond  h: 
very  irregular — doubtful  whether  the  execution  on  it  was  not  issue 
first  term  before  it  was  finally  forfeited ;  if  the  names  of  the  securili 
not  called  on  its  forfeiture ;  if  counsel  for  thesecurity  asked  if  it  was 
ent's  case,  and  the  judge  responded  it  was  not,  there  being  an  is:>u3 
filed  by  thesecurity;  if  the  sheriff  witnessed  all  this,  and  if  in  j 
thereto  a  motion  to  set   abide   the  judgment   of  forfeiture  was  pe\ 
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court— a  rule  against  the  sheriff  to  pay  the  money  on  such  execution  instan- 
/nought  not  to  be  made  absolute.  The  facts  relieve  the  sheriff  from  con- 
tempt in  not  executing  such  process. 

Bail.  Bond.  Sabbath.  Sheriff.  Contempt.  Before  L. 
P.  D.  Warren,  Esq.,  judge  pro  hac  vice.  Dougherty  Supe- 
rior Court.     April  Term,  1876. 

Reported  in  the  opi  nion. 

D.  H.  Pope,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor-general,  for  defendant. 

Jackson,  Judge. 

Jesse  Peterson  was  indicted  for  larceny  and  imprisoned  to 

•Bswer  the  charge.     Salter  came  into  Albany  on  Sunday  and 

•ttiled  him  out  of  jail,  standing  his  security  (m  a  bond  for  his 

•P|)earance,  taken  by  the  sheriji'.     Peterson  failed  to  appear  at 

court,  and  a  scire  facias  was  sued  out.     Salter  defended  on 

*^e  ground  that  the  bond  was  executed  on  Sunday,  putting  in 

i^iefensoin  writing  to  that  effect.  When  the  case  against  Pe- 

^^fson  was  called  on  the  trial  criminal  docket,  Salter's  counsel 

*»ke(l  if  that  was  the  case  on  which  he  was  security  ;  (he  sheriff 

^Qfi  the  judge  both  replied  in  the  negative;  the  name  of  the 

Purity  was  not  called,  but  the  judgment  of  forfeiture  was 

^"tered  by  the  solicitor  general.  The  next  morning  a  motion 

^asmade  by  the  counsel  of  Salter  to  set  aside  tiiis  judgment. 

*tt  the  meantime  a  Ji,  fa.  had  been  issued  on  the   forfeited 

*^iKland  placed  in  the  sheriff's  hands,  and  we  suppose  that 

"*€  motion  to  set  aside  the  judgment  had  been  continued,  as  a 

^'ewas  j>ending  against  the  sheriff  for  not  having  made  the 

'^oney  on  the  j?./a.     The  bill  of  exceptions  and  the  record 

^  both  silent  as  to  the  terra  when  the  scire  facias  issued,  and 

^hen  the  final  judgment  of  forfeiture  was  made,  as  well  as 

the  time  when  the^./a.  was  issued  and  placed  in  the  sheriff's 

bods.     It  was  agreed,  however,  that  the  motion  to  set  aside 

^e  judgment  of  forfeiture  and    the  rule  against  the  sheriff 
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should  be  both  heard  together.  The  court  refused  to  set  aside 
the  judgment,  and  sustained  the  rule  against  the  sheriff)  mak- 
ing it  absolute,  and  two  errors  are  assigned  here  for  onr  re- 
view :  first,  that  the  court  should  have  set  aside  the  judgiuent, 
and  secondly,  that  he  should  have  discharged  the  rule. 

1.  The  judgment  of  forfeiture  app^rs  to  have  bc»en  entered 
irregularly,  to  say  the  least.  The  name  of  the.  security  wm 
not  called.  Suiter's  counsel  asked  if  it  was  the  case  on  which 
he  was  security,  and  both  the  judge  and  the  sheriff* said  it  was 
not.  But  of  what  avail  will  it  be  to  Salter  to  set  it  aside  to 
enable  him  to  put  in  his  defense,  if  the  defense  be  not  good; 
so  that  it  seems  the  practical  questi(m  is  this:  Is  the  bon«l  < 
void  because  it  was  executed  on  Sunday?  And  that  is  the 
question  argiied  by  counsel  before  us,  and  u|>on  which  it  was 
admitted  that  this  branch  of  the  case  turns.  Our  statote 
punishes  all  {arsons  who  pursue  "their  business  or  work  of 
their  ordinary  calling  on  the  Lord's  day,  works  of  necessity 
or  charity  only  excepted  :"     Code,  section  4579. 

We  think  that  this  statute  should  be  rigidly  enfoi-ce^l.    In- 
dei)endently  of  the  moral  obligation  resting  u|>on  all  nientff 
obey  the  law  of  the  I^ord,  and  to  observe,  by  abst^iining  from 
all  secular  business,  the  day  set  apart  for  His  worship  througl»- 
out  Christendom,  the  rest  of  one  day  in  seven  from  all  ph^- 
cal  and  nientiil  labor,  is  a  great  conservative,  refreshing,  itJ- 
vigorating  meiins  designed  by  Almighty  wisdom  for  the  pres- 
ervation of  health  and  the  recreation  of  our  mental  and  bodily 
faculties.     But  neither  the  law  of  God  nor  the  law  of  Q»ti 
forbids  us  to  do  good  on  the  Sabbath  day.     The  Saviour  re- 
buked the  Pharisees  who  questicmed  His  divinity,  because  He 
healed  the  impotent  man  on  the  Sabbath,  and  bade  him  take 
up  his  bed  and  walk;  and  He  who  spake  as  never  man  s|>ake,  \ 
said  that  the  Sabbath  was  made  for  man,  not  man  for  the  Sab-   ' 
bath,  and  that  it  was  lawful  to  do  good  on  the  Sabbath  day;  and 
His  own  pure  and  perfect  life  illustrated  His  teaching  by  deeds  i 
of  constant  kindness  and  beneficence  on  the  Sabbath  day. 
When  the  statute  of  Georgia,  therefore,  excepts  works  of  benev- 
olence and  charity  from  the  operation  of  this  penal  statute,  \\ 
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\  re-eiiacts  the  law  of  the  Almighty  as  announce<l  by  the  Sa- 
orand  beautified  by  His  example.  The  question,  therefore, 
ffas  this  act  of  Salter's  a  benevolent  and  charitable  act  ?  To 
it  lh(»8e  who  are  sick  and  in  prison;  to  speak  a  word  of 
idness  and  sympatiiy  to  them;  to  relieve  tlieir  dintress  as 
as  we  may,  in  accordance  with  law,  is  evidence  of  the  high- 
type  of  religion  and  of  the  sweetest  spirit  of  charity.  Such 
ds  have  immortalized  the  name  of  Howard  and  made  it 
lost  a  synonym  for  this  greatest  of  christian  virtues.  If 
h  deeds  as  these  be  charitable,  surely  to  open  the  prison 
fftoone  imprisoned  by  standing  his  security  and  risking 
ney  on  his  good  faith,  is,  a  fortiori  ^2l\\  act  of  charity.  Tiiere- 
e,  even  if  Salter  were  in  the  habit  of  thus  acting  the  part 
tliegood  Samaritan  in  spirit,  if  this  were  his  business,  his 
linary  calling,  the  act  would  be  \tithin  the  exception  of  the 
tute,and  the  obligation  wouhl  be  binding  because  it  was  an 
of  charity.  The  person  bailed  was  a  person  of  color — 
)r, therefore,  we  suppose,  and  destitute  of  infliiential  friends, 
li  the  act  of  going  his  security  is  the  more  charitable  on  this 
Jount.  It  is  possible  that  Mr.  Salter  wanted  the  labor  of 
8  man,  and  that  a  worldly  motive  was  mixed  with  that 
rit  of  l)enevolence  to  which  we  have  attributed  his  act; 
tthe  record  discloses  no  such  motive,  and  it  would  be  not 
ly  ill^l  but  shameful  in  us  to  go  out  of  the  record  to  rob 
r.  Salter  of  the  credit  of  this  deed,  as  one  of  pure  benevo- 
<»,  and  therefore  lawful  on  Sunday.  His  character  for 
leficence  ought,  in  the  a1>sence  of  proof  to  the  contrary,  to 
sustained,  even  though  it  be  at  the  expense  of  his  purse. 
is  court  has  made  no  decision  bearing  directly  on  this  point, 
t  some  of  our  sister  states  have  had  the  question  before 
m  in  the  construction  of  similar  statutes  to  ours,  and  have 
ide*l  in  accordance  with  the  conclusion  to  which  the  fore- 
ag  reasoning  leads:  See  3  Bush,  14;  33  Maine,  539;  31 
nois,  469.  We  hold,  then,  that  this  bond  is  good,  for  two 
ons:  first,  because  it  was  not  an  act  in  the  ordinary  busi- 
of  Salter,  and  it  can  scarcely  be  said  to  be  one  in  the  or- 
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dinary  line  of  the  sheriff's  duties;  and  secondly,  be 
was  an  act  of  charity. 

2.  But  was  the  rule  against  the  sheriff  properly  mi 
solute?  That  turns  on  this  question,  was  the  sheriff 
tempt  of  the  court?  If  he  had  the  process  of  the  ( 
his  hands  to  execute,  and  failed  to  do  so,  he  was  in  co 
unless  some  facts  appear  to  show  that  he  did  not  fail  I 
lect  of  his  duty,  and  thereby  in  contempt,  but  was 
and  deceived  by  tlie  circumstances  surrounding  him. 
matter  of  some  doubt  whether  this  execution  did  n< 
upon  the  Bcire  facias  at  the  first  term,  and  before  tl 
forfeiture  of  this  recognizance.  The  record  is  silent,  a 
tains  no  scire  facias,  nor  does  the  bill  of  exceptions  sh< 
any  was  issued,  or  when  the  execution  issued.  If  the 
was  not  followed,  the  process  would  hardly  justify  i 
rule  for  contempt  against  thq  sheriff.  However  that  i 
it  is  quite  certain  from  the  record  that  the  sheriff  wi 
all  the  circumstances  attending  this  remarkable  forfei 
this  bond.  That  no  securities  names  were  called;  t 
question  was  asked,  was  this  the  case  in  which  Salter 
curity,  that  the  judge  responded  that  it  was  not;  t 
himself,  thought  it  was  not;  that  Salter  had  a  defense 
the  scife  facias ,  if  there  was  one,  at  any  rate,  to  the  yi 
ing  to  forfeit  the  bond;  that  a  motion  had  been  mad( 
aside  the  forfeiture  and  open  the  judgment.  The  she! 
cognizant  of  all  these  circumstances,  and  while  we  do  n< 
he  has  a  right  to  judge  whether  process  placed  in  hii 
be  properly  grounded  on  lawful  proceedings,  yet  we  th 
irregularities  here  apparent  and  admitted,  and  of  wi 
was  cognizant,  are  sufficient  to  show  that  he  acted  60 
and  not  in  contempt  of  the  mandate  of  the  court.  1 
tire  record  is  so  confused,  this  judgment  of  foreclosure 
so  irregular,  and  the  facts  so  well  calculated  to  make 
cer,  however  vigilant  and  faithful,  doubtful  of  his  du 
we  feel  constrained  to  reverse  the  judgment  of  the  cc 
low,  and  order  a  new  hearing  of  the  case. 

Judgment  revereed. , 
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Jamm  C.  Francis,  Jr.,  assignee,  plaintiff  in  error,  vs.  Mar- 
tin Herz  &  Company,  defendants  in  error. 

.^  An  assignment  by  an  insolvent  debtor  for  the  benefit  of  such  creditors  as 
sbll  accept  the  same  and  release  the  debtor  from  all  further  liability,  is 
void  as  to  a  creditor  who  fails  to  accept. 

Assignment.     Debtor  and  creditor.    Before  Judge  Gould. 
City  Court  of  Augusta.     February  Terna,  1876. 

Beported  in  the  decision. 

Barnes  &  Gumming,  by  W.  W.  Montgomery,  for  plain- 
tiff in  error. 

Harper  &  Brother,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case.  The  plaintiffs  in  execution  levied 
"^i"  A  fa.  on  a  stock  of  goods  as  the  property  of  the  de- 
KDdants  therein,  which  were  claimed  by  Francis,  assignee, 
*»dera  deed  of  assignment  dated  30th  of  April,  1874.  The 
J>%neDt  on  which  the  plaintiff's  execution  issued  was  dated 
w»of  May,  1874.  The  question  as  to  the  validity  of  the 
^BHgnment  was  submitted  to  the  judgment  of  the  court  on 
[Restatement  of  facts  contained  in  the  record.  The  court  de- 
*W  that  the  deed  of  assignment  was  void  as  to  all  of  the 
*rfitor8  who  had  not  accepted  it.  To  this  decision  of  the 
^^^  the  claimant  excepted. 

The  deed  of  assignment  under  which  the  claimant  claimed 
r*8  property  is  in  the  following  words,  to-wit: 

STATE  OF  GEORGIA— Richmond  County. 
I  "^This  indenture,  made  and  entered  into  this  the  30th  day 
F^ April,  A.  D.,  1874,  between  William  McCabe  and  John 
^  Costello,  doing  business  in  the  city  of  Augusta,  state  of 
^Borgia,  under  the  firm  name  of  McCabe  &  Costello,  of  the 
^  part,  and  James  C.  Francis,  Jr.,  of  the  city  of  Augusta, 
kie  of  Georgia,  of  the  second  part,  witnesseth  that  whereas, 
Vol.  lv.  17. 
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said  parties  of  the  first  part  owe  divers  debts  which  t 
unable  to  pay  in  full,  and  are  desirous  to  provide  for  t 
meut  of  the  same^  by  assignment  of  all  firm  property 
purpose. 

"  Now,  therefore,  know  all  men  by  these  presents,  i 
said  parties  of  the  first  part,  in^nsideration  of  the  p 
and  of  the  sum  of  $1  00  in  hand  well  and  truly  paid 
party  of  the  second  part,  at  and  before  the  signing  am 
ery  of  these  presents,  the  receipt  whereof  is  hereby  ac 
edged,  have  granted,  bargained,  sold,  assigned,  trai 
and  set  over,  and  by  these  presents  do  grant,  bargai 
assign,  transfer  and  set  over  unto  the  said  party  of  the 
paii;,  his  heirs,  executors,  administrators  and  assigns, 
goods,  chattels,  stocks,  promissory  notes,  debts,  choaei 
tion,  evidences  of  debts,  claims,  demands,  pro|>erty  am 
of  every  description,  now  owned  by  said  parties  of  t 
part,  as  firm  property,  and  especially  all  that  stock 
goods  now  in  store  number  two  hundred  and  twent; 
Broad  street,  Augusta,  Georgia,  together  with  the  noi 
counts  and  books  appertaining  to  the  business  of  said  ps 
the  first  part,  as  merchants. .  To  have  and  hold  the  sa 
every  part  thereof,  in  trust,  for  the  uses  and  purposes 
ing: 

"  1st.  To  take  possession  of  the  said  property,  and  to  s 
dispose  of  the  same  with  reasonable  diligence,  either  at 
or  private  sale,  for  cash  or  credit,  and  to  convert  the  sai 
.money;  and  also,  to  collect  all  such  debts  and  demand 
by  assigned  as  may  be  collectable,  and  with  the  rest 
iproceeds  of  such  sales  and  collections; 

''  2d.  To  pay  and  discharge  all  just  and  reasonable  ex 
costs  and  charges  of  executing  this  assignment,  of  a 
rinto  effect  the  trust  hereby  created,  including  lawful  c< 
sions  of  said  party  of  the  second  part  for  his  services 
ecuting  the  said  trusts. 

"3d.  To  pay  and  discharge  in  full,  if  the  residue 
proceeds  is  sufficient  for  that  purpose,  all  the  debts  or 
ties  now  due  or  to  become  due  from  said  parties  of  tl 
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i,  to  the  creditors  enumerated  in  the  annexed  schedule, 
ked  Exhibit  '  A/  wiio  shall,  within  one  month  from  the 
of  this  assignment,  signify  their  acceptance  of  the  same, 
release  said  parties  of  the  first  part  from  further  liability  on 
ant  of  said  debts.  And  tQ  such  other  creditors,  if  any,  who 
I,  within  one  month  from  such  date,  present  their  claims 

proven  to  said  party  of  the  first  part,  and  shall  also  sign 
lease  as  aforesaid,  and  if  the  residue  of  said  proceeds  shall 
be  sufficient  to  pay  the  said  debts  and  liabilities  in  full, 
to  apply  the  same  so  far  as  they  will  extend,  to  the  pay- 
t  of  said  debts  and  liabilities  proportionately  to  their  re- 
tive  amounts. 

And  if,  after  payment  of  all  costs,  charges  and  expenses  at- 
ing  the  execution  of  said  trusts,  and  the  payment  infull 
1  lawful  debts  owing  by  said  parties  of  the  first  part,  as 
rtners,  there  shall  remain  any  surplus  of  said  proceeds  in 
fmnds  of  said  party  of  the  second  part,  then — 
4th.  To  apply  such  surplus  toward  the  payment  of  the 
vidual  debts  and  liabilities  of  said  parties  of  the  first  part, 
9liare  belonging  to  each  of  the  respective  parties  to  be  ap- 
1  to  the  payment  of  the  debts  of  such  party,  and  not  to 
debts  of  the  other,  without  preference  to  the  individual 
iters. 

And  for  the  better  securing  the  execution  of  the  trusts 
by  created  and  reposed,  the  said  parties  of  the  first  part 
lereby  constitute  and  appoint  said  party  of  the  second 

their  true  and  lawful  attorney,  irrevocable,  with  full 
erand  authority  to  do  and  perform  all  acts,  deeds,  matters 
things  which  may  be  necessary  in  the  premises,  and  to 
full  execution  of  said  trusts,  and  to  demand,  recover  and 
ive  of  and  from  all  and  every  person  all  the  property, 
8  and  demands  belonging  or  owing  to  said  parties  of  the 
part,  as  copartners ;  and  to  give  acquittances  and  dis- 
ges  for  the  same,  and  to  sue,  prosecute  and  defend,  and 
ead  for  the  same,  and  for  the  purposes  aforesaid,  or  for 
of  them ;  to  construct  and  appoint  one  or  more  attorneys 
T  him,  and  at  his  pleasure  to  revoke  the  same,  hereby 
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ratifying  whatever  the  said  party  of  the  second  part,  or  h/5 
substitute  or  attorney,  shall  lawfully  do, 

''The  said  party  of  the  second  part  hereby  accepts  the  trust 
created  and  in  him  reposed  by  these  presents,  being  responsi- 
ble only  for  actual  receipts  or  willful  defaults. 

''In  witness  whereof,  said  parties  of  the  first  and  seoood 
parts  have  hereunto  set  their  hands  and  affixed  their  seals,  tbe 
day  and  year  above  written." 

The  plaintifis,  as  the  creditors  of  the  defendants  in  )!.  /a., 
did  not  accept  the  terms  of  the  assignment.  The  assignment 
in  tliis  case  comes  within  tbe  ruling  of  this  court  in  Mo- 
Bryde  vs.  Bohannon,  50th  Georgia  Reports,  527,  and  is  con- 
trolled by  it 

Let  the  judgment  of  the  court  below  be  affirme<i. 


Dougherty  County,  plaintiff  in  error,  vs.  Kbmp  &  Hood, 
defendants  in  error. 

Neither  the  judge  of  the  superior  court,  nor  the  sheriff,  has  any  power  to 
make  the  county  the  bailee  of  a  horse,  nor  is  the  county  responsible  for  the 
loss  of  a  horse  bailed  to  an  officer  for  the  purpose  of  serving  process  «w 
bringing  in  witnesses  to  testify  in  behalf  of  the  state  in  criminal  cases. 
The  officer,  while  engaged  in  his  legal  duties,  is  not  the  agent  or  senrant 
of  the  county,  but  of  the  law ;  and  if  engaged  otherwise  than  in  his  Icga^ 
duties,  he  is  the  servant  of  those  who  sent  him. 

County  matters.    Courts.    Sheriff.    Before  Judge  StboZBB. 
Dougherty  Superior  Court.     October  Terra,  1874. 

Reported  in  the  opinion. 

D.  H.  Pope,  for  plaintiff  in  error. 

Strozer  &  Smith,  for  defendants. 

Bleckley,  Judge. 

The  slieriff  and  his  deputy  were  owners  of  a  livery  stable. 
The  superior  court  being  in  session,  a  witness  for  the  state  in 
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criminal  case  on  trial  or  aboat  to  be  tried,  was  wanted.  The 
esiding  judge  ordered  the  sheriff  to  furnish  a  horse  and 
ggy,  and  send  one  of  the  bailiffs  attending  upon  the  court 
t  some  eigliteen  miles  in  the  country,  and  bring  in  the  wit- 
88  at  once.  The  sheriff  objected  on  account  of  the  heat  of 
a  weather,  saying  that  it  was  dangerous  to  a  horse  to  be 
iven  at  tliat  time  of  day,  and  proposed  to  send  at  night,  and 
ve  the  witness  present  by  the  meeting  of  the  court  next 
:>rDing.  The  judge  persisted  in  his  order,  and  the  bailiff 
w  sent  at  once  by  the  sheriff,  with  a  subpcena,  after  the  wit- 
ss,  the  horse  and  buggy  used  being  the  property  of  the 
eriffand  his  deputy  as  livery-men.  The  horse  took  the 
ours,  a  disease  almost  sure  to  prove  fatal  if  driving  be  kept 
}  after  the  attack.  The  bailiff  continued  to  drive,  and  the 
:)r8e  died  in  the  road.  The  owners  thereupon  brought  an 
Hion  against  the  county  for  the  value  of  the  horse.  The  de- 
laration  is  in  the  short  form  authorized  by  the  Code  in  cases 
*f  open  account,  and  the  bill  of  particulars  debits  the  county 
'^itli  *'one  horse,  killed  while  in  the  service  of  the  county, 
^y  over  driving."  At  the  trial,  the  court,  in  one  part  of  the 
-hargeto  the  jury,  laid  it  down  as  law  that  if  the  horse  was 
driven  by  the  bailiff  in  a  way  that  caused  death,  the  county 
'^ould  be  liable.  The  jury  found  that  the  county  was  liable, 
*D(1  amotion  was  made  for  a  new  trial  on  alleged  error  in  this 
pi^neiple  of  the  charge,  and  because  the  venlict  was  contrary 
to  the  evidence  and  to  law. 

What  is  said  in  the  head-note  is  enough  to  dispose  of  the 
^.    The  county  is  not  liable. 

Judgment  reversed. 


.  W.  Turner  €<  a/.,  administrators,  plaintiffs  in  error,  va. 
Elizabeth  Linam,  defendant  in  error. 

Letters  of  administration  granted  in  another  state  have  no  validity  in  this 
ate  except  such  as  is  imparted  by  the  statutes  of  this  State. 
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2.  Therefore,  an  administrator  appointed  in  Alabama,  who  institutes  a  suit  ia 
Georgia,  must  bring  himself  within  sections  2614  and  2615  of  our  Code, 
the  provisions  of  which  sections  prescribe  the  terms  on  which  he  may  soc 
in  our  courts. 

3.  These  sections  prescribe  that  such  administrator,  pending  the  action,  shall 
file  in  the  clerk's  office  where  the  suit  is  brought  "  a  properly  authenticated 
exemplification  of  the  letters  of  administration ;"  the  filing  therein  of  the 
exemplification  of  the  order  for  the  appointment  of  such  administrator  does 
not  comply  with  the  statutes  of  Georgia ;  the  exemplification  should  be  of 
the  entire  record  of  administration  touching  the  letters,  and  particularly  of 
the  letters  themselves,  which  letters,  by  the  Code  of  Alabama,  are  required 
to  be  recorded  in  her  courts  of  probate. 

4.  Wdere  administrators  appointed  in  Alabama  seek  to  be  made  parties  to  > 
suit  in  Georgia,  begun  in  the  lifetime  of  the  intestate,  if  they  can  be  made 
parties  at  all  to  such  suit,  they  can  only  be  made  such  by  a  compliance  with 
section  2615  of  the  Code;  and  if  they  do  not  so  comply,  no  recovery  caa 
be  had  on  a  demise  in  ejectment  in  the  name  of  their  intestate,  and  a  non- 
suit will  be  awarded. 

Foreign  administrators.  Administrators  and  executors. 
Exemplifications.  Ejectment.  Before  Judge  Hopkins.  Clay- 
ton Siii>erior  Conrt.     March  Term,  1875. 

Reported  in  the  opinion. 

William  Ezzard;  John  Collier,  for  plaintifl&in  error. 

Robert  Baugh,  for  defendant. 

Jackson,  Judge. 

This  was  an  action  of  ejectment  brought  for  the  recovery  of 
a  lot  of  land  in  the  county  of  Clayton.  Two  demises  wer« 
laid  in  the  declaration ;  one  in  the  name  of  Noel  Turner, and 
the  other  in  that  of  George  W.  Adair,  executor  of  the  to^ 
will  and  testament  of  Ephraim  M.  Pool,  deceased. 

On  the  trial  the  plaintiffs  showed  a  grant  from  the  stated 
Noel  Turner.  Noel  Turner  died  pending  the  suit,  and  »« 
exemplification  or  certified  copy  of  an  order  appointing  cer- 
tain parties  administratrix  and  administrator  upon  his  estate 
by  a  probate  court  in  Alabama,  was  filed  in  the  clerk's  office 
under  section  2615  of  our  Code  and  exhibited  in  proof  outte 
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al.  There  was  no  exemplification  of  the  letters  of  adminis- 
ition  filed  in  office,  or  exhibited  on  the  trial.  No  proof  at 
1  of  title  in  Adair  or  his  testator  was  made.  The  court  non- 
ited  the  plaiutifiy  and  that  judgment  is  the  error  complain- 
of. 

The  naked  question  for  our  adjudication  therefore  is,  can 
I  administrator  appointed  in  Alabama  be  made  a  party  to  a 
lit  brought  in  Georgia  by  his  intestate  by  filing  in  the  office 
f  the  clerk  of  the  superior  court  an  exemplified  copy  of  the 
rderof  his  appointment  from  the  probate  court  of  Alabama? 

1.  Letters  testamentary  or  of  administration  have  no  valid- 
ly beyond  the  limits  of  the  state  granting  them,  and  suit 
anuotbe  brought  within  the  jurisdiction  of  another  state  un- 
less authorized  by  the  statute  law  of  the  latter  state:  5  Geor- 
Tiafieporte,  295;  24  Ibid,  370. 

2.  By  section  2614  of  our  Code,  if  a  person  die  domiciled 
in  another  state  and  letters  are  granted  there  and  none  are 
"waed  here,  the  administrator  or  executrix  may  institute  his  suit 
'D  any  court  of  this  state.  The  following  section  in  our  Code 
provides  that  pending  the  action  a  properly  authenticated  ex- 
^plification  of  the  letters  testamentary  or  of  administration 
Aall  be  filed  with  the  clerk  of  the  court  to  become  a  part  of 
4e  record:  Code,  section  2615.  The  language  of  section 
6^14  of  the  Code  is  "  may  institute  his  suit,"  and  not  "  may 
^  made  a  party  to  a  suit  already  instituted."  This  case  is 
^then,  within  the  letter  of  the  statute,  but  as  it  may  be 
Jovered  by  the  reason  and  spirit  of  the  act,  we  do  not  put  our 
^gment  upon  this  point. 

3.  4.  Conceding  that  a  foreign  administrator  may  be  made 
party  to  a  pending  suit  under  these  sections  of  our  Code, 

f»e  question  recurs,  have  these  administrators  complied  wiih 
ie  terms  imposed?  The  record  shows  tliat  they  have  filed 
I  this  case  only  an  exemplified  copy  of  the  order  of  appoint- 
ent,  and  have  not  file<l  a  properly  authenticated  copy  of  the 
ilere  granted  them.  By  the  laws  of  Alabama  the  letters 
administration  are  recorded  in  the  probate  court,  (Code  of 
ibama,  section  2016,)  and  our  statute  requires  an  exempli' 
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fication  of  those  letters  to  be  filed  here  as  part  of  the  reoc 
The  administrators  may  have  been  dismissed  or  the  letters 
voked;  therefore  we  think  that  the  entire  record  of  the{ 
bate  court  of  Alal)ama,  touching  this  grant  of  admiuistrat 
should  have  been  shown,  and  an  exemplification  thereof  sho 
have  been  filed  with  the  clerk.  The  title  to  this  land  ii 
the  heirs-at-law  of  Turner,  unless  administration  on  liises 
has  vested  it  in  an  administrator  for  the  benefit  of  credit 
and  heirs,  and  as  the  proof  shows  no  grant  of  letters  in  G< 
gia,  and  as  no  properly  authenticated  exemplification  of 
letters  granted  in  Alabama  has  been  filed  in  the  clerk's  of 
of  the  court  below,  the  plaintiff  showed  no  title  on  which 
could  recover  in  ejectment,  and  the  non-suit  was  propc 
awarded. 

Judgment  affirmed. 


Alexander  W.  Wheeler,  sheriff,  plaintiff  in  error, 
James  P.  Walker,  defendant  in  error. 

(Bleckley,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1 .  Afandamus  was  prayed  directing  the  sheriff  to  accept  an  affidavit  of 
gallity  and  to  refrain  from  selling  certain  property  under  execution, 
petition  was  presented  to  the  judge  in  vacation,  who  ordered  the  shcii 
accept  the  illegality  or  to  show  cause  at  the  next  term  of  the  superior  ( 
to  the  contrary,  and  in  the  meantime  that  he  suspend  the  contemp 
sale.  To  this  judgment  exception  was  taken,  and  the  question  bro 
here  for  review : 

Held,  that  the  writ  of  error  should  be  dismissed  as  prematurely  brought, 
order  excepted  to  was  purely  interlocutory  and  not  final. 

2.  The  judgment  was  not  an  injunction  so  as  to  bring  the  writ  of  error ' 
in  the  provisions  of  the  statute  specially  applicable  to  that  class  of  c 
It  merely  suspended  the  sale  of  the  property  until  the  petition  for  ; 
damus  could  be  finally  passed  on  in  term  time. 

Mandamus.     Illegality.     Injunction.     Practice  in  the 
preme  Court.     Before  Judge  Clark.     Sumter  county. 
Chambers.     July  3d,  1875. 
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Reportd  in  the  decision. 

Hawkins  &  Hawkins,  for  plaintiflP  in  error. 

8.  C.  EijiM;  FoHT  &  McCleskey,  by  B.  P.  Hollis,  for 
defeodaot. 

Warker,  Chief  Justice. 

This  was  an  application  for  a  writ  of  mandamus  requiring 
^sheriff  of  Sumter  county  to  accept  an  affidavit  of  illegal- 
rtjrtoan  execution  which  had  been  levied  on  the  petitionei'^s 
property  which  had  been  tendered  to  the  sheriff,  and  which  he 
fcad  refused  to  accept,  (a  copy  of  \^hich  affidavit  of  illegality 
^as  attached  to  the  petition,)  or  that  the  sheriff  appear  at  the 
^ext  term  of  Sumter  superior  court  and  show  cause  why  he 
^honld  not  do  so,  and  in  the  meantime  that  he  desist  and  for- 
wto  sell  the  property  so  levied  on  until  the  further  order 
of  the  court.  The  presiding  judge  of  said  court,  at  chambers, 
gftnted  the  following  order : 

"It  is  ordered  that  the  respondent  accept  the  affidavit  of 
illegality,  or  show  cause  at  the  next  term  of  Sumter  superior 
ooart,  why  the  mandamw^  should  not  be  made  absolute,  and 
•^ntil  the  hearing,  he  is  ordered  to  suspend  the  sale  of  the 
I^perty  levied  on,  on  the^./a.  mentioned  in  the  affidavit  of 
Hl^ality." 

The  bill  of  exceptions  recites  that  by  consent  of  counsel 
Pnthe  3d  day  of  July,  1875,  at  chambers,  the  application 
w  the  mandamus  nisi,  as  prayed  for,  was  heard  before  the 
presiding  judge,  all  notice  being  waived,  when  a  demurrer 
fetbe  mandamuSy  (meaning,  we  suppose,  to  the  application 
^  mandamus^  and  objections  to  grantipg  the  injunction  was 
*«ard,  and  after  hearing  argument,  the  judge  granted  the  be- 
bre  recited  order,  which  is  called  in  the  bill  of  exceptions  an 
ijunction  ;  whereupon  the  sheriff  excepted. 
1.  When  the  case  was  called  for  argument  here,  a  motion  was 
ade  to  dismiss  the  writ  of  error  as  having  been  prematurely 
ought^  as  there  had  beeu  no  judgment  rendered  by  the  court 
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below  on  the  hearing  of  the  mandamus  nisi  at  the  ooari 
which  it  was  made  returnable,  aod  that  the  case  was  not  < 
braced  within  tlie  provisions  qf  the  act  of  1870,  providii^ 
the  bringing  up  to  this  court  injunctions  prayed  for  in  eqi 
causes.  By  the  4250th  section  of  the  Code,  it  is  deck 
that  no  cause  shall  be  carried  to  the  supreme  court  upon 
bill  of  exceptions  so  long  as  the  same  is  pending  in  the  o( 
below,  unless  the  decision  or  judgment  complained  of,  i 
had  been  rendered  as  claimed  by  the  plaintiff  in  error,  w< 
have  been  a  final  disposition  of  the  cause,  but  the  party  at 
stage  of  the  cause  may  file  his  exceptions  on  the  record, 
A  writ  of  mandamus  is  a  common  law  writ,  and  under 
constitution  of  this  state  the  superior  courts  alone  haveji 
diction  to  issue  it.  The  judges  of  the  superior  court  i 
grant  a  mandamus  nisi  at  any  time  on  proper  showing  m 
but  the  return  must  be  made  in  term  time:  Code,  sect 
3201,  247.  The  judge,  at  chambers,  had  no  authority  ui 
the  law  to  hear  and  determine  a  demurrer  to  an  applies 
for  a  writ  of  mandamus  nisi.  The  judges  of  the  snpc 
courts,  in  vacation,  have  only  the  power  and  authority  to  I 
and  determine  demuire7*s  to  bills  in  equity,  under  the  pr 
sions  of  the  act  of  1869.  The  granting  the  mandamus^ 
to  be  heard  and  determined  at  the  next  term  of  the  supe 
ooort,  was  no  final  disposition  of  the  cause,  and  the  ju 
in^t  well  have  overruled  the  defendant's  demurrer  to  the 
plication,  on  the  ground  that  he  had  no  power  or  autho 
to  hear  and  decide  it  under  the  law,  at  chaml)ers.  A  JQ 
of  the  superior  court  cannot  exercise  any  power  out  of  t 
time  except  the  authority  is  expressly  granted  :  Code,  sec 
249. 

2.  It  is  assumed  in  the  bill  of  exceptions  and  was  ui 
on  the  argument  that  the  order  of  the  judge,  as  it  appear 
the  record,  granting  the  m^andamus  nisi,  was  an  injunct 
and  therefore  could  be  brought  to  this  court  on  writ  of  e 
as  an  injunction  granted  in  an  equity  cause,  under  the  pre 
ions  of  the  act  of  1870.  The  reply  is  that  the  applica 
for  the  writ  of  mandamm  was  a  common  law  proceeding, 
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^iojuuctioD  was  prayed  for  and  no  injanction  was  granted 
f  the  judge.  The  prayer  of  the  petitioner  was  that  the  sheriff 
t^  desist  and  forbear  to  sell  the  property  levied  on  until 
le  farther  order  of  the  court.  The  legal  effect  of  the  prayer 
f  the  petitioner  was  for  a  supersedeas  until  the  mandamus 
bioould  be  heard  and  determined,  and  such  is  the  legal  ef- 
ct  of  the  order  of  the  judge.  The  order  of  the  judge  merely 
ispeiids  the  sale,  and  is  nothing  more  than  a  supersedeas  of 
le  sale  of  the  property  by  the  sheriff  until  the  mandamus 
in  granted  by  him  could  be  heard  and  decided  by  the  supe- 
or  ooart  as  provided  by  law.  The  judge  had  the  power  and 
ithority,  under  tiie  law,  to  grant  the  supersedeas,  as  he  did, 
',in  his  judgment,  the  ends  of  justice  required  it:  Code,  see- 
on  247. 

This  being  a  proceeding  on  the  common  law  side  of  the 
Dart,  and  no  judgment  having  been  rendered  in  the  case  by 
be  court  below  which  this  court  can  review,  the  writ  of  error 
^dismissed  as  having  been  prematurely  brought  to  this  coui  t. 


'ahbs  Camp,  plaintiff  in  error,  vs.  Hamlin  &  Barnum,  de- 
fendants in  error. 

•  Tljc  purchaser  of  goods  at  a  stipulated  price,  who  refuses  to  accept  and 
I*y  for  them  according  to  his  written  contract,  is  liable  to  the  seller,  in 
^*D»«ges  for  the  difference  between  such  price  and  the  market  value  of  the 
pods  at  the  time  and  place  fixed  by  the  contract  for  delivery ;  and  the  sel- 
**i  «ftcr  a  tender  of  the  goods  and  a  refusal  by  the  purchaser  to  receive 
*Qa,  may,  if  they  be  perishable,  expensive  to  keep,  or  Hkely  to  go  out  of 
**son,  sell  them  within  a  reasonable  time,  at  auction,  in  the  market  of  de- 
"^«iy,  and  the  amount  they  bring  will  be  evi4ence  in  ascertaining  the 


But  where  it  appears  by  a  part  of  the  evidence  in  the  case  that  the  actual 
nJne  was  equal  to  the  price,  the  seller,  in  order  to  recover  the  difference 
Ktween  the  price  and  a  far  less  amount  realized  at  auction,  ought  to  show 
rhen  and  where  the  auction  took  place,  what  notice  of  it  was  given,  how 
le  sale  was  conducted,  who  were  the  purchasers  of  the  various  lots,  and 

what  prices ;  or  if  any  of  these  particulars  are  omitted  in  his  showing, 
r  ought  to  explain  why  the  omission  cannot  be  supplied.     In  respect  to 
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the  conduct  and  proceeds  of  the  auction,  he  is  in  the  position  of  a  puty 
accounting,  and  ought  to  account  fully,  and  with  reasonable  paitiddarity, 
by  the  production  of  satisfactory  evidence  on  the  triaL 

Sales.    Damages.     Before  Z.  T.  Odom,  Esq.,  Judge  |>ro  Im 
vice,    Dougherty  Superior  Court,    ^pril  Term,  1875. 

Hamliu  &  Bamum  brought  complaint  against  James  Camp 
on  the  following  contract: 

"  Dougherty  County,  Albany,  April  29, 1873. 
"I  have  this  day  bought  of  Hamlin  &  Barnum,  Camba^  ' 
land  Nurseries,  Edgefield  junction,  Tennessee,  the  following  ' 
bill  of  trees,  plants,  vines,  etc.,  to  be  delivered  at  Albany  on 

the  19th  of  December,  1873 : 

*  *  *  *.  *  *  *» 

"Upon  the  day  of  delivery  of  said  trees,  plants,  vines, cte^, 
I  will  pay  to  the  order  of.  Hamlin  &  Bamum  the  snm  of 
$288  00  in  cash,  or  proportionally  thereto,  according  to  the 
number  and  price  of  each  kind  sent.  No  countermands  will 
be  accepted.  If  not  delivered  as  above  specified,  notice  will 
be  given  of  tlie  time  of  delivery; 

(Signed)  "  James  Camp." 

The  declaration  alleged  that  the  plaintiffs  tendered  sail 
trees,  etc.,  in  accordance  with  the  terms  of  their  contract,  bat 
the  defendant  refused  to  accept  them,  to  their  damage  $500  00; 
that  the  plaintiffs'  agent,  J.  Georgi,  was  at  the  city  of  AlbtDj 
on  December  19th,  1873,  for  the  purpose  of  delivering  siiJ 
trees,  etc.,  and  of  collecting  the  amount  due  for  the  same,  ari 
on  account  of  the  defendant's  failing  to  comply  with  his  coo* 
tract,  he  was  compelled  to  remain  in  said  city  forty-one  dajSj 
at  an  expense  of  $2  00  per  day ;  that  in  consequence  of  tk 
defendant's  conduct  said  trees,  etc.,  were  nearly  a  total  loss  to 
the  plaintiffs,  and  were  sold  at  auction  for  the  small  sum  of 
$29  00. 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  the  issue  thus  formed,  the  plaintiflb  i«-1 
troduced  the  contract  sued  on,  and  the  deposition  of  Jalitf^ 
Georgi,  to  the  following  effect : 
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le  sold  the  trees  to  the  defendant,  as  the  agent  of  the 
intift;  he  delivered  the  trees  at  the  depot  in  Albany,  on 
wnber  19th,  1873,  in  accordance  with  the  contract;  they 
e  worth  the  price  the  defendant  agreed  to  pay  for  them  ; 
latter  declined  to  take  them  from  the  depot,  and  witness 
tand  "heeled''  the  roots  and  had  them  sold  at  auction; 
'  brought  $29  00;  witness  was  compelled  to  remain  in 
any  forty  days  on  this  business,  at  an  expense  of  $2  00 
day;  notified  the  defendant  that  the  trees  were  at  the  de- 
in  Albany  on  the  day  they  were  to  be  there, 
he  defendant  introduced  no  testimony.  The  jury  found 
he  plaintiffs  f  186  38.  The  defendant  moved  for  a  new 
because  the  verdict  was  contrary  to  the  law  and  the  evi- 
e  and  to  the  following  charge  of  the  court : 
If  the  contract  was  that  the  plaintiffs  were  to  deliver  a 
tin  number  of  fruit  trees  in  Albany,  Georgia,  for  defend- 
and  the  plaintiffs  did  ship  them  to  the  depot  in  Albany, 
rgia,  and  notify  defendant  of  their  arrival,  that  was  a 
plete  delivery  on  the  part  of  the  plaintiffs,  and,  under  the 
they  were  then  the  property  of  the  defendant,  and  the 
ntiffs  had  no  right  to  go  and  retake  them ;  and  if  they 
then  the  defendant  is  entitled  to  a  deduction  on  their 
n  to  the  amount  of  the  trees  so  taken,  which  value  was 
r  market  value  at  the  time  they  were  so  taken." 
he  motion  was  overruled,  and  the  defendant  excepted. 

>.  H.  Pope,  for  plaintiff  in  error. 

TROZER  &  Smith,  for  defendants. 

LECKLEY,  Judge. 

niit  trees  were  sold  by  written  contract,  at  a  stipulated 
,  to  be  delivered  at  a  certain  place  on  a  certain  day,  the 
to  be  paid  on  delivery.  They  were  tendered  to  the  pur- 
r  at  the  time  and  place,  according  to  contract,  and  he  de- 
I  to  receive  them.  Thereupon  the  seller  lingered  forty 
and  during  that  period  sold  them  at  auction.     The  tes- 
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timony  sliows  that  they  were  worth  at  the  time  of  tender  the 
price  fixed  by  the  contract,  but  the  proceeds  at  aootiOB 
amounted  to  only  about  one-third  of  that  price.  The  mere 
fact  is  stated,  in  the  evidence,  that  thej  were  sold  ataoctioi 
and  brought  so  much.  The  plaintiff  should  enter  into  a  mora 
full  and  minute  accounting  as  to  the  auction,  in  order  tow 
it  as  a  final  tost  of  value.  The  views  of  the  court  are  ex- 
pressed in  the  head-notes. 
Judgment  reversed. 


J.  W.  Heineman,  surviving  partner,  plaintiff  in  error,  * 
David  Newman,  defendant  in  error. 

Where  A  sells  goods  to  B  with  a  view  to  defraud  his,  A's,  creditors,  the  Iw  i 
will  not  aid  him  to  collect  his  debt,  but  will  leave  the  parties  where  it  rt  I 
them.  i 

) 

Debtor  and  creditor.     Fraud.     Before  Ju<lge  Stbozb^  ] 
Dougherty  Superior  Court.     October  Term,  1874. 

Reported  in  the  opinion. 

Wright  &  Pope,  for  plaintiff  in  error.  i 

Strozer  &  Smith,  for  defendant. 

Jackson,  Judge.  j 

This  suit  was  brought  on  an  open  account.  The  aooww^^ 
was  proved  to  be  correct.  The  defense  was  that  the  go(A  i 
were  sold  to  defendant  to  defraud  creilitors,  and  the  wngh^ 
question  submitted  to  us  is,  whether  such  an  account  can  b 
collected.  The  court  charged  the  jury  that  "if  plaintiff aoM 
the  goods  to  defendant  with  a  view  to  defraud  his,  plaintiff*^ 
creditors,  then  the  law  will  not  aid  him  to  collect  his  d^ 
but  will  leave  him,  plaintiff,  where  it  finds  him."  The  soil 
question  is,  does  this  charge  give  the  law  of  the  case  correctlyt 
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This  general  question  first  came  before  this  court  in  the 
CMe  of  HoweUf  administrator,  vs.  Fountain  and  others^  3  Kel- 
Jqf,  176,  and  was  most  elaborately  argued  and  decided  by 
Jo^  NiSBBT.  Numerous  autliorities  are  cited  to  sustain 
the  conclusion  to  which  the  court  comes,  and  that  conclusion 
iBembodied  in  these  words:  ^'Courts  of  justice  will  not  lend 
their  aid  to  enforce  an  illegal  or  immoral  contract;  if  it  be 
eieciited  they  will  not  disturb  it,  but  leave  the  parties  where 
they  find  them.  No  action  can  be  maintained  upon  an  im- 
moral or  illegal  transaction,  when  the  transaction  was  not  sub- 
sequent or  collateral,  but  directly  connected  with  the  unlaw- 
felact" 

The  question  again  arose  in  the  case  of  Peacock  vs,  Terry, 
IB  9  Georgia  Reports,  137,  and  in  the  case  of  Gault  and  others 
^Jackson,  9  Georgia  Reports,  151,  where,  in  equity,  the 
iune  principle  is  substantially  announced.  Again,  in  19 
Georgia  Reports,  290,  in  the  case  of  Crosby,  administratoi', 
•pinst  DeOraffenreid,  it  was  held  that,  where  A,  to  defraud 
his  crwlitors,  transfers  his  property  to  B  and  dies ;  his  ad- 
ministrator files  a  bill  against  B  to  get  possession  of  the  prop- 
erty, that  he  may  with  it  pay  creditors,  there  is  no  equity  in 
ttebill,  that  is,  the  law  will  leave  the  parties  where  it  finds 
ttem.  It  is  true,  there  are  some  remarks  of  Judge  Benning, 
*B  delivering  the  opinion,  which  seem  to  sustain  the  views  of 
tte plaintiff  in  error  here;  but  they  are  not  in  conflict,  we 
Uiink,  with  the  idea  that  the  courts  will  remain  passive,  and 
^W  not  interfere  to  aid  either  party  to  such  a  transaction.  So 
^  20  Georgia  Reports,  600,  there  are  some  words  of  Chief 
'iBtioe  Lumpkin  to  the  effect  that  a  contract  is  good  between 
Uie  parties  themselves,  though  bad  as  to  creditors  defrauded. 
Bet  we  nowhere  find  a  case  where  the  courts  will  aid  one 
lirty  to  such  a  contract  to  enforce  it  against  the  other.  The 
riociple  laid  down  by  Judge  Nisbet  in  3  Kelley,  has  never 
eeo  overruled.  This  contract  was  illegal  certainly  as  to  the 
editors  defrauded,  and  grossly  immoral  as  between  the  par- 
se to  it,  and  courts  of  justice  will  not  touch  it  at  all,  but 
lire  the  parties  just  where  they  find  them:  See  1  Fairfield, 


264         SUPREME  COURT  OF  GEORGIA. 

Sedgwick  &  Gerding. 

71;   20  Wendell,  24;   4  Hill,  424;  10  Yerger,228;  1 
&  Welby,  159,  166;  1  American  Leading  Cases,  45. 
Judgment  affirmed. 


John  Sedgwick,  assignee,  for  use,  etc.,  plaintiff  in  errc 
Julius  Gerding,  defendant  in  error. 

(Jackson,  Judge,  did  not  preside  in  this  case.) 

1.  On  December  31st,  1872,  suit  was  brought  on  an  open  account  cont 
in  September  and  October  1867.  To  avoid  the  bar  imposed  by  the  i 
of  limitations,  and  as  an  independent  ground  of  recovery,  the  foil 
letter  from  the  defendant  to  the  plaintiff,  of  date  May  21st,  1868,  was 
upon: 

"  Gentlemen — In  reply  to  your  favor  of  the  22d  instant,  you  will 
to  withdraw  your  draft  of  ^314  37  upon  me,  as  I  cannot  pay  for  the  p 
As  soon  as  I  have  the  money,  I  shall  remit.*' 
//*•/</,  that  such  letter  was  too  indefinite  either  to  avoid  the  statutory 
against  the  account,  or  to  sustain  an  action. 

2.  Where  a  defendant  removed  from  this  state  with  the  intention  not 
turn,  but  subsequently  changed  his  purpose  and  did  return,  the  time 
absence  should  be  deducted  in  ascertaining  if  the  statutory  bar  h 
tached.     Aliter,  if  he  was  simply  temporarily  absent. 

Statute  of  limitations.  Removal  from  the  state.  B 
Judge  Bartlett.  Putnam  Superior  Court.  September  1 
1874. 

'    The  account  sued  on  in  this  case  was  made  in  Septe 
and  October,  1867. 

For  the  remaining  facts,  see  the  decision. 

James  L.  Brown;  J.  W.  Hudson,  for  plaintiff  in  < 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  tl 
fendant  on  an  open  account  for  the  sum  of  $447  97    ¥ 
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Ml  of  particulars  annexed  thereto.     The  action  was  com- 
menced on  the  Slst  December,  1872.  At  the  September  term 
of  the  court,  1874,  the  plaintiflF  amended  his  declaration  by 
declaring  on  a  letter  addressed  by  the  defendant  to  the  par- 
ties with  whom  the  account  was  originally  made,  as  follows  : 
"Gentlemen — In  reply  to  your  favor  of  the  22d  instant,  you 
will  please  to  withdi-aw  your  draft  of  $314  37  upon  me,  as  I 
QUinot  pay  for  the  present.     As  soon  as  I  have  the  money  I 
Aall  remit."     This  letter  was  dated  21st  May,  1868.     The 
I   <Wendant  pleaded  payment  and  the  statute  of  limitations  in 
Urof  the  plaintiff's  action.     The  jury,  under  the  charge  of 
tile  court,  found  a  verdict  for  the  defendant.     The  plaintiff 
*«ttde  a  motion  for  a  new  trial  on  the  several  grounds  therein 
•rt  forth,  which  was  overruled  by  the  court,  and  the  plaintiff 
excepted.     But  two  grounds  of  error  alleged  in  the  motion, 
'^ere insisted  on  here:     First,  that  the  court  erred  in  charg- 
feg  the  jury,  that  the  letter  of  the  21st  of  May,  1868,  did  not 
We  the  debt  out  of  the  ofXiration  of  the  statutory  bar  of  four 
ycire,  and  extend  it  to  six  years.     Second,  that  the  court 
^*tedin  charging  the  jury  in  relation  to  the  defendant's  sh- 
•ciiceht)m  the  state,  in  view  of  the  evi<lence  contained  in  the 
•record. 

Ist  The  draft  referred  to  in  the  defendant's  letter  did  not 
l^rport  to  be  a  draft  given  in  liquidation  of  the  account  sued 
'^j  or  as  having  any  connection  with  it;  besides,  the  letter 
^id  not  state  for  what  consideration  the  draft  was  drawn,  or 
^licther  there  was  any  consideration  for  it,  nor  when  the 
^me  was  payable.  The  statement  in  the  letter  was  too  in- 
■^nite  to  take  the  account  sued  on  out  of  the  operation  of 
^  statutory  bar  of  four  years,  or  to  authorize  the  plaintiff  to 
Klamtain  a  suit  thereon,  even  if  there  had  been  any  consid- 
lltion  stated  for  which  the  draft  was  drawn. 

2d.  It  appears  from  the  evidence  in  the  record  that  the  de- 
toflant  was  an  unmarried  man,  doing  a  mercantile  business 
I  the  town  of  Eatonton,  Putnam  county ;  that  he  was  absent 
om  tlje  state  from  April  or  May,  1870,  to  September  or  Oc- 
fccr,  1871,  on  a  visit  to  his  parents,  relatives  and  friends  in 
Vol.  lv*  i8. 
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Germany;  that  when  he  left,  he  did  so  with  the  intention 
returning ;  that  his  business  was  carried  on  during  his  ; 
senee  in  connection  with  another;  that  he  claimeil  Eatont 
as  his  place  of  residence  all  the  time  he  was  gone.  T 
2929th  section  of  tlie  Code  declares  that  if  the  dereiidai 
shall  retnove  from  this  state,  the  time  of  his  absence  from  tli 
state,  and  until  he  returns  to  residcy  shall  not  be  counted  r 
estimated  in  his  favor.  The  court  charged  the  jury,  subetan 
tially,  as  follows :  "  If  you  believe,  from  the  evidence,  tha 
defendant  removed  from  the  state  with  an  intention  to  chang 
his  residence  and  not  to  return,  even  if  he  did  afterward 
change  his  purpose  and  did  return,  then  you  will  deduct  th 
time  the  defendant  was  so  absent  from  the  state,  and  dedod 
ing  that  time  from  the  time  of  the  statutory  bar,  yoa  wi 
find  against  the  statutory  bar;  but  if,  from  the  evidence, yci 
find  that  the  defendant  never  removed  from  the  state,  bi 
that  he  left  the  state  on  a  vi:>it,  with  no  i:::ention  to  remo^ 
or  remain  away  but  temporarily,  and  at  a  certain  time  ton 
turn,  and  that  his  residence  was  still  in  the  county  of  Pa 
nam,  and  that  he  was  only  temporarily  absent  on  business  < 
pleasure,  then  the  time  he  was  absent  will  not  be  deducted 
and  you  will  find  that  the  statute  of  limitations  attaches,  an 
you  will  find  for  the  defendant."  In  view  of  the  evideoc 
in  the  record,  there  was  no  error  in  the  refusal  of  the  court  t 
charge  the  jury  as  requested,  or  in  the  charge  as  given  in  lirt 
thereof.  The  jury  having  found  a  verdict  for  tiie  defendant 
on  the  facts  proven  by  the  evidence,  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Underwriters'  Agency,  plaintiff  in  error,  r«.  Wn 
LiAM  T.  Sutiikrlin,  defendant  in  error. 

I.  A  stipulation  in  a  policy  of  insurance  that  no  action  for  loss  or  duBij 
shall  be  sustained  unless  commenced  within  twelve  months  after  such  k 
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w  damage  occurs,  is  valid.     The  time  is  reasonable,  and  the  assured,  hav- 
ing assented  to  the  stipulation  by  accepting  the  policy,  is  bound  by  it. 

2.  It  is  not  in  the  power  of  local  agents,  or  of  adjusting  agents  of  the  com- 
piny,  without  express  authority  from  the  managing  officers,  to  waive  such 
stipnlation,  after  the  loss  or  damage  occurs.  Their  functions  relate  to  tak- 
ing risks,  delivering  policies,  adjusting  and  paying  losses  and  damages,  not 
to  enlarging  the  time  for  suit  beyond  the  term  fixed  by  contract.  However 
actiye  these  subordinate  agents  may  be,  or  however  willing  to  continue  their 
services  down  to  the  last  moment,  or  even  after  the  time  for  suit  has  expired, 
unless  they  have  perpetrated  some  fraud  on  the  assured  by  which  he  is  in- 
doced  to  delay  the  bringing  of  suit  until  after  the  contract  bar  has  at- 
tached, he  cannot  allege  their  conduct  as  an  excuse  for  his  omission  to  sue. 

3.  In  a  marine  risk  when  navigation  is  partly  by  fresh  water  and  partly  by 
sih  water  and  involves  transhipment,  proof  of  damage  by  water  of  any  kind 
'^ifrima/acie,  proof  of  damage  by  the  perils  of  navigation,  even  if  the 
wetting  is  caused  by  rains,  and  whether  the  rains  fell  on  board,  or  on  the 
osoal  transhipping  wharf  whilst  the  goods  were  upon  the  same  in  the  ordi- 
nary course  of  transit. 

4-  Reception  of  the  goods  by  the  consignee  from  the  carrier  and  payment  of 
the  freight  and  charges  without  complaint  of  damage,  does  not  discharge 
the  carrier  or  the  insurer,  and  is  no  evidence  that  the  damage  did  not  occur 
in  the  course  of  the  navigation." 

5.  Damage  from  water  in  consequence  of  improper  stowage,  unless  such 
«propcr  stowage  was  occasioned,  or  acquiesced  in,  by  the  insured  or  his 
agent,  is  damage  from  the  perils  of  navigation. 

^  The  insured,  after  selecting  a  proper  carrier,  does  not  warrant  the  dili- 
gence of  the  carrier,  or  that  of  any  other  person  (save  his  own  agents) 
tbongh  whom  the  consignment  passes  in  the  course  of  navigation. 

^  Insurance.  Statute  of  limitations.  Principal  and  agent, 
wriers.  Perils  of  navigation.  Before  Judge  Wright. 
Ifewgherty  Superior  Court.     April  Term,  1875. 

This  is  the  third  time  this  case  has  l)een  before  this  court. 
[  See  46  Georgia  ReportSy  652. 

On  March  6th,  1868,  Sutherlin  brought  assumpsit  against 
^he  Underwriters'  Agency  on  a  policy  of  insurance,  for  dam- 
ages alleged  to  have  been  sustained  by  him  on  twenty  bales  of 
^'tton  shipped  from  Albany,  Georgia,  to  the  city  of  New 
York,  via  Apalachicola,  Florida.  This  ri.-k  v.as  entered  on 
^  open  policy  issued  by  Y.  G.  Rust,  defendant's  agent,  on 
ilaiiuary  20th,  1866.  It  was  claimed  by  the  plaintiiF  that  he 
entitled  to  recover  $728  25,  with  interest  from  May,  1866, 
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that  l)eing  the  amount  of  damage  to  his  cotton  by  bfcoining 
wet  on  the  ends  of  the  bales.  The  defendant  pleaded  as  fol- 
lows : 

1st.  The  failure  of  the  plaintiff  to  bring  suit  within  twelve 
months  from  the  lime  of  the  alleged  loss  as  required  by  th* 
condition  of  the  policy. 

2d.  The  general  issue. 

3d.  That  the  damage,  if  any,  was  sustained  from  fresh  wa- 
ter, to  which  it  was  exposed  by  the  carelessness  of  plaintiff's 
agent,  whilst  the  risk  undertaken  by  the  policy  covered  onljr 
the  perils  of  navigation  l>etween  point  of  shipment  and  final 
destination. 

4th.  That  the  defendant  was  discharged  by  the  conductoftlif 
plaintiff's  agent  at  Apalachicola,  in  receiving  the  cotton  awl 
paying  the  freight  thereon,  thus  releasing  the  carrier  fro« 
his  contract. 

The  evidence  disclosed  the  following  facts :  The  certificate 
of  insurance  handeil  to  the  plaintiff  was  as  follows: 

"No.  29.     Underwriters'  Agency.  $4,00000. 

"Germania,  Hanover,  Niagara  and  Republic  Fire  Insurance 

Companies  of  the  city  of  New  York. 

"Albany,  Ga.,  20th  January,  1866, 
"This  is  to  certify  that  William  T.  Sutherlin  is  insaiWfo' 
account  of  whom  it  may  concern,  under  and  subject  to  tlie 
conditions  of  policy  No.  780,  issued  by  the  above  iianwJ 
companies,  in  the  sum  of  ^4,000  00,  each  com{)any  bearing 
one-fourth  of  the  risk  taken,  upon  twenty  bales  of  cotton 
marked  W.  T.  S.,  on  board  cargo  uf  the  box  No.  18,  Saucer, 
master,  at  and  from  Albany,  Ga.,  to  Apalachicola,  at  the  rate 
of  4  per  cent.,  which  premium  of  $160  00  is  hereby  acknowl- 
edged to  have  been  received.  Loss,  if  any,  payable  to  .W.  T. 
Sutherlin  or  order,  at  New  York,  upon  the  return  of  this 
certificate.     Assets,  §3,000,0000. 

(Signed)  "Y.  G.  RUST,  Agent" 

"Countersigned  A.  S.  Stoddard, 

"  General  Agent,  New  York." 
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UpoD  the  back  of  this  certificate  was  the  following  indorse- 
lent: 

"This  property  is  insured  under  this  poh'cy  from  Apalacli- 
cola  to  New  York,  by  good  steamers  or  sailing  vessels,  and 
inclades  twenty  days  fire  risk  at  Apalachicola  for  the  discharge 
af  the  box." 

The  policy  upon  which  this  certificate  was  based  covered 
tlie  perils  of  navigation.  One  of  its  conditions  was  that  in 
i^of  loss,  suit  should  be  brought  thereon  within  twelve 
months  from  that  date. 

When  the  cotton  arrived  in  New  York,  about  April  20th, 
1866,  it  was  ascertained  that  the  ends  of  the  bales  had  be- 
come wet  from  fresh  water,  thereby  damaging  the  same  to  the 
»mount  of  $728  25.  The  evidence  does  not  disclose  when  or 
*here  this  damage  was  done.  The  cotton  was  consigned  to  a 
Mr.  Wood  at  Apalachicola.  At  this  point  it  was  unloaded 
rom  the  box  and  placed  on  the  wharf,  whence  it  was  shipped 
>n  the  vessel  which  transjwrted  it  to  New  York.  Wood  acted 
*  the  agent  of  the  plaintiff  in  paying  the  freight  and  receiv- 
Dg  the  cotton.  The  plaintiff  did  not  know  that  the  policy  of 
D^urance  contained  a  stipulation  that  suit  should  be  brought 
fithiu  twelve  months  from  the  date  of  the  loss,  never  having 
2«iit.  The  reason  alleged  why  suit  was  not  sooner  com- 
teticed  was,  that  Rust,  the  agent  of  the  defendant,  assured 
ie  plaintiff  that  his  claim  was  just,  and  in  iiis  opinion  wouhl 
J  paid  by  the  insurance  companies  after  he  had  explained  to 
«m  tlie  facts  in  the  case,  and  before  he  knew  of  their  refusal 
e  twelve  months  had  expiree!.  Rust  was  insisting  that  the 
liin  was  a  just  one  and  should  be  paid,  whilst  his  principal 
Xew  York  was  denying  liability  upon  the  aise  made  and 
Handing  more  proof. 

3u  May  2d,  1867,  J.  J.  Brown,  the  adjuster  of  thedefend- 
,  wn)te  to  the  plaintiff,  among  other  things,  as  follows : 
'  We  may  also  remark  in  this  connection,  that  under  the 
itation  clause  contained  in  all  policies,  the  enforcement  of 
claim  of  the  date  you  mention  would  be  impossible;  if 
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you  have  a  just  demand  upou  us,  however,  it  will,  up 
presentation  of  pro|)er  proofs  of  loss,  receive  such  com 
tion  as  it  merits." 

The  jury  found  for  the  plaintiff.  The  defendant  mo^ 
a  new  trial  because  the  verdict  was  contrary  to  the  la 
the  evidence,  and  l>ecause  the  court  refused  to  give  in  < 
to  the  jury  the  following  requests: 

1st.  "If  you  believe  from  the  evidence  that  the  dam 
this  cotton  wiis  from  fresh  water,  and  the  same  ^was  fron 
to  which  it  was  ex|>osed  whilst  on  the  voyage,  then  the 
tiff  is  not  entitled  to  recover,  for  this  contract  of  ins 
does  not  cover  such  risks." 

2d.  "  If  the  cotton  was  received  by  Mr.  WoimI,  tli 
signee  of  plaintiff,  at  Apalachicola,  and  he  paid  to  theraa 
the  box  the  freights  and  charges,  this  is  strong  evideno 
which  the  jury  may  infer  that  the  cotton  was  then  in  i 
condition." 

This  request  was  charged,  substituting  "a  circumsl 
for  "  strong  evidence." 

3d.  *'  If  you  believe  from  the  evidence  that  theoott< 
injured  by  exposure  to  rains  whilst  on  the  wliarf  at  Ap 
cola,  then  the  plaintiff  is  not  entitled  to  recover." 

Chnrged,  with  the  insertion  of  the  woixls  *'  and  in  cons 
control"  after  "Apalachicola." 

4th.  "If  you  believe  from  the  evidence  that  the  coi 
of  the  plaintiff  at  Apalacln'cola  or  New  York,  recei^ 
cotton  from  the  vessel  without  complaint,  and  paid  1 
etc.,  and  thus  tlischarged  the  vessel  and  owners  fn»m 
gence,  this  would  dif^charge  the  defendant,  and  the  p 
would  not  be  entitled  to  recover." 

5th.  "  If  you  believe  from  the  evidence  tliat  the  c 
of  insurance  between  the  i)arties  required,  in  cjtse  of  lo 
suit  l)e  brought  within  the  space  of  twelve  months  fr 
time  of  loss,  and  this  was  not  done,  then  the  plaintiff 
recover." 

Qualified  by  the  court  as  follows  :  "I  charge  you  t 
is  the  law,  but  if  you  believe  from  the  evidence  that  th 
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tiff  (lid  not  sue  within  twelve  months  because  of  propositions 
of  aettlement  held  out  by  duly  authorized  agents  of  the  com- 
pany, or  the  company  itself,  then  the  plaintiff  could  sue  after 
twelve  months." 

6th.  "If  Rust  was  the  agent  of  both  parties,  and  after  loss, 
mde  admissions  of  the  correctness  of  the  claim,  this  is  not 
binding  on  the  defendant  unless  the  proof  shows  he  was  its 
adjusting  agent.  The  fact  that  he  was  authorized  to  take  the 
Visk  does  not  give  him  the  power  to  settle  a  loss  that  hap- 
pened afterwards." 

Qualified  by  the  addition  of  the  words  "unless  authorized 
80  to  do." 

Ttli.  "An  agreement  by  the  adjusting  agent  after  the  year 
«pired,  that  the  claim  would  be  considered  if  presented  with 
additional  proofs,  is  not  binding  on  the  defendant  so  far  as  to 
prevent  it  from  pleading  that  this  suit  was  not  brought  with- 
in time." 

Qualified  by  the  addition,  "unless  said  agent  was  author- 
ittd  80  to  do." 

8th.  "The  plaintiff,  as  the  owner  of  this  cotton,  by  the  con- 
tJactof  insurance,  warranted. the  good  conduct  and  faithful- 
fitts  of  the  carriers  and  all  other  persons  through  whose  hands 
we  cotton  passed,  and  if  the  jury  believe  from  the  evidence 
that  the  loss  in  this  case  was  occasioned  by  the  bad  conduct 
I*  carelessness  of  any  of  these  parties,  and  not  from  the  perils 
>f  navigation,  this  company  is  not  liable." 
The  motion  was  overruled,  and  the  defendant  excepted. 

Vason  &  Davis,  for  plaintiff  in  error. 

Strozer  &>  Smith,  for  defendant. 

Blec^kley,  Judge. 

Oitton  was  insured  through  its  entire  voyage  from  Albany, 
jorgia,  to  New  York  city.  On  arriving  at  its  destination  it 
ts  found  to  be  damaged  by  wetting  with  fresh  water  at  one 
i  of  the  bales.     Application  was  at  once  made  to  the  Un- 
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derwriters'  Agency  to  settle  the  damuge.  Payment  wa8  refasa/. 
The  local  agent  continued  to  urge  u{K)n  the  coni]>any  tliattk 
claim  was  a  pro[)er  one,  and  an  adjusting  agent  held  correspoo- 
dence  with  the  insured,  by  letter,  from  the  liome  office,  after  the 
twelve  months  for  suit  fixed  by  the  contract  had  expired.  Suit 
was  not  brought  until  nearly  two  years  had  ela])6ed  after  tke 
first  demand  upon  the  company.  The  regular  course  of  the 
navigation  required  transhipment  at  Apalachicola,aQd  a  tem- 
porary landing  there  on  the  wharf  for  that  purpose. 

The  law  of  the  case  is  stated  in  the  head-notes,  and  the 
judgment  is  reversed. 

Judgment  reversed. 


Martin  W.  Dobbs,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

1.  Where  a  rule  nisi  for  contempt  of  court  charges  the  defendant  withinii-. 
tempt  to  bribe  another  to  warn  witnesses  to  avoid  subpoenas  issued  forthOBt     ! 
and  the  answer  of  the  defendant  purges  himself  of  the  contempt,  and  the 
traverse  of  that  answer  by  the  solicitor  general  is  not  sustained  by  theptoot     * 
and  the  court  fines  the  defendant  3ioo  oo: 

//M,  that  the  court  erred  ;  and  this  court,  while  reluctant  to  interfere  with d* 
courts  below  in  matters  of  contempt,  will  correct  such  an  error. 

2.  Where  the  subpoenas  for  the  witnesses,  in  connection  with  whom  the  con- 
tempt is  charged,  issue  in  blank  as  to  the  names  of  the  jwrties  to  the  ctsc: 

//t'/if,  that  such  subp«nas  are  not  valid  processes  on  which  to  predicate  sad 
rule  for  contempt. 

Criminal   law.      Contempt.      Subpoenas.      Before  Judp 
Knight.     Forsyth  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

H.  P.  Bell;  J.  N.  Dorsey,  for  plaintiff  in  error. 

C.  D.  Phillips,  solicitor  general,  by  W.  S.  Thompson,  for 
the  state. 

Jackson,  Judge. 

The  rule  7im  in  this  case  chargal  the  defendant  to  the  rule 
with  offering  a  bribe  to  one  Fowler,  to  warn  witnesses,  for 
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horn  sabpoenas  to  attend  court  were  issued,  to  avoid  being 
erved  with  the  subpoenas.  The  bribe  charged  was  the  loan 
•fa  mule  to  Fowler  to  ride  from  court  home.  The  subpoenas 
lid  not  state  the  case  and  names  of  parties  in  which  the  wit- 
lesses  were  summoned  to  testify,  but  that  was  left  blank. 
The  defendant  answere<l  the  rule,  admitting  that  he  had 
)fiered  to  lend  the  mule,  but  denying  that  he  had  done  so 
ipon  condition  that  Fowler  should  warn  the  witnesses  to 
ivoid  the  process.  The  solicitor  general  traversed  this  an- 
iwer;  the  court  heard  testimony,  and  fined  the  defendant 
flOOOO.  The  error  complained  of  is  this  judgment  and  fine. 
The  witnesses  sworn  were  the  clerk,  who  proved  that  he 
^ned  the  subpoenas  in  blank  as  to  the  case,  which  was  his 
wbit  in  cjises  before  the  grand  jury ;  the  sheriff,  who  swore 
itat  Dobbs  told  him  the  parties  subpoenaed  were  not  at 
wme,  and  that  he  would  serve  them  on  their  return,  and  who 
ioi  gave  Dobbs  the  subpoenas ;  and  Fowler,  who  swore  that 
[Jobbe  offered  to  lend  him  the  mule,  and  told  him,  if  he  saw 
iewituesses,  to  say  to  them  that  there  might  be  trouble  at 
501111  ahout  mattei'8  in  no  way  connected  with  these  suhpcenas, 
tt  further  appeared  that  Dobbs  was  the  prosecutor  in  the  in- 
wtment  before  the  grand  jury,  and  no  motive  is  shown  or 
noted  in  the  record,  on  his  part,  to  procure  the  absence  of 
ntnesses  to  aid  in  his  own  prosecution.  There  may  be  some- 
Mog  behind  the  curtain  not  contained  in  tliis  record,  but  we 
snsee  no  evidence  in  it  authorizing  the  fine  imposed.  We 
t<e  clear,  too,  that  a  subpoena  issued  in  blank  is  not  a  valid 
Pocess  on  which  to  predicate  such  action.  While,  therefore, 
ay  reluctant  to  interfere  with  the  courts  in  their  adminis- 
itive  duties  and  practice,  and  especially  in  punishing  for 
Dtempt  of  their  authority  or  proceas,  we  think  that  this  re- 
rd  discloses  such  a  case  as  demands  our  interference,  and 
lordingly  we  reverse  the  judgment, 
fudgment  reversed. 
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James  Bell,  plaintiff  in  error,  tw.  Stephen  L.  HaneSj 
fendant  in  error. 

1.  Plaintiff  recovered  a  judgment  against  defendant  on  December  gih,  I 
At  the  March  term,  1869,  the  defendant  moved  to  set  aside  said  judg 
on  the  ground  that  it  had  been  rendered  for  the  hire  of  a  slave.  The  • 
so  ordered.  At  the  March  term,  1874,  the  plaintiff  moved  to  set  aside 
vacating  order  because  based  on  a  grouud  unknown  to  the  law,  una 
tutional,  and  l>eyond  the  jurisdiction  of  the  court  to  pass.  The  court 
tained  the  motion : 

Held,  correct. 

2.  The  statute  prescribing  the  time  within  which  a  judgment  should  be< 
dormant,  was  an  act  of  limitation,  and  was  suspended  during  the  late 
and  until  July  21st,  1868. 

3.  Notice  of  a  motion  to  set  aside  a  judgment  should  be  given  to  the  ad^ 
party. 

Constitutional  law.  Slave  debt.  Jmlgments.  Statut 
limitations.  Notice.  Before  Judge  KiDDOO.  Clay  Supe 
Court.     March  Term,  1875. 

Reported  in  the  decision. 

R.  E.  Kennox,  for  plaintiff  in  error. 

John  T.  Clarke,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  in  Clay  sujk 
court.  It  appears  from  the  record  before  us  that  on  tli< 
day  of  December,  1861,  the  plaintiff  obtaineil  a  judgi 
agiiinst  the  defendant  for  the  sum  of  $148  35  for  his  pi 
pal  debt,  with  interest  and  costs  of  suit.  Afterwards,  a^ 
March  term  of  said  superior  court,  1869,  the  defeudai 
said  judgment  made  a  motion  to  set  it  aside,  on  the  ground 
the  consideration  of  the  debt  on  which  said  judgment  wr 
tained,  was  for  the  hire  of  a  negro  slave.  On  the  iieari 
that  motion  the  court  rendered  the  following  judgment: 
appearing  that  the  consideration  in  the  above  stated  case 
Dames  of  the  parties  and  judgment  being  stated^)  was  f< 
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grohire,  oixlered  that  said  judgment  be  set  aside  as  well  as 
thejl/rt.  from  it/'  At  the  March  term  of  said  court,  1874, 
tlie  plaiDtifT  in  the  original  judgment  made  a  motion  to  set 
aside  the  judgment  rendered  in  1869,  setting  aside  his  original 
judgment  obtained  in  1861,  on  the  grounds  that  said  order 
and  judgment  of  1869,  as  appears  on  the  face  thereof,  was 
based  on  a  ground  wholly  unknown  to  the  law,  an«l  was  in 
violation  of  the  constitution  of  the  United  States  and  the 
^unstitution  of  this  statue;  that  the  court  had  no  jurisdiction 
toset  aside  the  jutlgnientof  1861,  on  the  ground  stated  in  the 
order  and  judgment  of  1869;  and  because  the  order  and  judg- 
tteot  of  1869,  was  passed  and  rendered  without  any  notice 
to  the  plaintiff  of  the  motion  therefor.  On  the  hearing  of  the 
lootion  to  set  aside  the  order  and  judgment  of  1869,  the  court 
Mstained  it,  and  ordered  that  judgment  to  l>e  set  aside. 
Vhereuj)on  the  defendant  in  the  original  judgment  of  1861 
woepted,  and  assigns  the  same  as  error. 

1.  There  was  no  error  in  setting  aside  the  ju<lgment  of 
W69  on  the  statement  of  facts  disclosed  in  the  record.  My 
'Ddividual  reasons  in  sup|)ort  of  the  judgment  of  the  court 
Wow\Yill  be  found  in  the  case  of  Prescott  vs.  Bennett,  50th 
(icorgui  Reports,  266;  and  in  my  dissenting  opinion  in  the 
<*S€of  TiHon  vs.  McAfee,  Ibid,  284;  ami  in  my  dissenting 
opinion  in  the  case  of  Fannin  vs.  Burden,  b\th  Ibid.,  476, 
*od  will  not  be  again  repeated  here. 

2.  The  plaintiff  in  error  insiste<l,  on  the  argument  before 
^tliat  inasmuch  'as  the  original  judgment  was  rendered  in 
W61,  and  more  than  seven  years  having  elapse<l  from  the 
■Jateof  that  judgment  before  the  motion  to  set  aside  thejudg- 
lientof  1869  was  ma<le,  the  judgment  of  1861  had  become 
lormant,  and  for  that  reason  the  motion  to  set  aside  the  judg- 
oent  of  1869  should  not  have  been  allowed.  The  reply  is, 
^t  the  statute  prescribing  the  time  within  which  judgment 
ens  shall  be  enforced  or  become  dormant,  is  a  statute  of  linv 
itions,  and  the  statute  of  limitations  was  susjiended  until 
e  21st  of  July,  1868,  and  therefore  the  judgment  of  1861 
IS  not  dormant  when  the  motiou  to  set  aside  the  judgment 
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of  1869  was  made  in  1874.  But  it  was  not  the  judgmeoto^ 
1861  the  plaintiff  made  his  motion  to  set  aside,  but  the  jaJg^ 
nient  of  1869,  and  the  seven  years  had  not  run  from  thedsle 
of  this  last  named  judgment,  until  the  motion  was  made  to 
set  it  aside  at  the  March  term  of  the  court,  1874. 

3.  We  recognize  the  rule  that  Twtice  should  have  been 
given  to  the  plaintiff  of  the  motion  to  set  aside  the  judgmat 
of  1861  when  it  was  made  in  1869. 

Let  the  judgment  of  the  court  below  be  aiBimed. 


Benjamin  A.  Story,  plaintiff  in  error,  r«.  Sarah  Kemp 
et  al,,  defendants  in  error. 

If  a  garnishee,  by  his  answer,  plead  a  set-off  against  all  the  plaintifis,  and  he 
admit  to  the  court  at  the  trial,  without  amending  his  answer,  that  his  set-off 
is  against  some  of  the  plaintiffs  only,  his  set-off  will  not  be  allowed.  I> 
such  case,  it  cannot  be  said  that  the  garnishee  has  plainly,  fully  and  dis- 
tinctly set  forth  his  defense,  and  while  the  rules  of  pleading  have,  in  iW 
state,  been  much  relaxed,  it  is  still  necessary  that  the  allegations  and  prow 
shall  substantially  correspond. 

Garnishment.  Set-off.  Before  Judge  James  Johnsox* 
Marion  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

Blandford  &  Garrard,  for  plaintiff  in  error. 

E.  N.  Miller;  E.  M.  Butt;  Little  &  Crawford; 
Peabody  &  Brannon,  for  defendants. 

Bleckley,  Judge. 

There  was  a  judgment  for  a  gross,  sum  in  favor  of  namfr' 
ejus  l>eirs-at-law  against  the  administrator.  Upon  it  ag*^ 
nishment  issued,  addressed  to  Strong,  the  plaintiff  in  error. 
In  his  answer,  the  garnishee  admitted  a  certain  indebtednfi* 
from  himself  to  the  administrator,  and  sought  to  protect  hiW" 
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If  by  alleging  a  demanrl  in  his  own  favor  against  the  plain-- 
R,  which  demand  he  offered  to  set-off  in  this  proceeding, 
t  the  hearing,  his  counsel  admitteil  that  the  set-off  was,  iu 
ct,  against  some  only  of  the  plaintiffs,  and  not  against  them 
I  The  answer,  which  was  left  as  it  was,  without  amend- 
ent  or  any  offer  to  amend,  represented  it  to  be  against  all. 
be  court  ruled  that  the  set-off  could  not  be  allowed.  The 
ant  of  correspondence  between  the  set-off  alleged  in  the  an- 
rer  and  that  which  actually  existed,  constitutes  a  sufficient 
ason  for  the  decision  made  by  the  court,  whatever  may  have 
?enthe  reason  present  to  the  judge's  mind.  There  is  still 
lie  enough  in  Georgia  pleading  to  require  that  there  shall  be 
ihstantial  conformity  of  the.  allegations  to  the  facts,  and  e)f 
le  facts  to  the  allegations. 

Passing  over  the  difficulties  which  would  have  arisen  out 
f  the  want  of  strict  mutuality  between  the  plaintiffs'  de- 
'aml  anil  the  garnishee's  set-off,  if  the  set-off  had  been 
iglitly  described  in  the  answer,  we  affirm  the  judgment  on 
'egroimd  above  indicated. 

Juigment  affirmed. 


.^'DERsoN  &  Tucker,  plaintiffs  in  error,  vs.  Whitehead, 
Eggleston  &  Company,  defendants  in  error. 

"Cre  creditor  and  debtor,  and  another  person  who  owes  the  debtor,  agree 
"^t  the  latter  person  shall  be  substituted  for  the  debtor  and  the  debtor  be 
released,  all  in  parol,  the  case  is  not  within  the  statute  of  frauds,  and  the 
^eement  need  not  be  in  writing,  but  the  debt  is  extinguished  as  to  the 
'^^^or,  and  the  third  person  becomes  debtor  in  his  place. 

Debtor  and  creditor.  Statute  of  frauds.  Before  Judge 
-^IGHT.     Cobb  Superior  Court.     March  Term,  1875. 

Reported  in  the  opinion. 

Oeorge  N.  Lester,  for  plaintiffs  in  error. 
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W.  T.  &  W.  J.  Winn,  for  defendants. 

Jackson,  Judge. 

This  suit  is  brought  by  Whiteliead,  Eggleston  &  Compa 
to  recover  a  balance  on  an  account  from  Anderson  &  Tad 
The  <lefendants  defend  by  setting  up  an  agreement  l>etw 
plaintiHs  and  themselves,  and  Reecie  &  Herndon,  whereb 
is  agreed  by  the  three  firms  that  Reede  &  Herndoii  shall 
the  debt  of  defendants  to  plaintiffs,  and  plaintiffs  shall  I 
to  them  for  payment  and  release  defendants,  Reede  &  H< 
don  being  indebted  to  defendants  as  much  as  the  aocomi 
plaintiffs  against  defendants.  All  parties  assent  to  this 
rangeinent,  and  a  payment  is  made  by  Reede  &  HeniJon 
rectly  to  plaintiffs  and  accepted  and  credited  on  tlie  nccoi 
and  defendants  have  failed  to  collect  or  press  their  claim  u 
Ri'ede&  Herndon  in  consequence  of  the  agreement.  On 
defense  issue  is  joined  and  the  evidence  is  c<»nflictifi<r. 
agreement  is  in  parol,  and  the  court  charged  the  jnr^'as 
lows:  "It  seems  to  me  that  the  defendants,  in  onler  to  set 
their  defense  of  a  release,  ought  to  have  something  taiigi 
such  as  a  receipt  or  some  other  writing.  A  release,  it  se 
to  me,  would  not  l>e  inferred  from  the  testimony  of  the 
fendants  in  the  case.'*  From  this  charge  it  appears  that 
court  below  thought,  and  impressed  the  thought  upm 
jury,  that  such  an  agreement  is  within  the  statute  of  frai 
and  should  be  in  writing  to  operate  as  a  good  defense, 
do  not  so  hold.  If  the  facts  set  up  by  defendants  W  ti 
their  defense  is  gocxl  though  in  parol.  Such  is  the  comn 
law:  Addison  on  Contracts,  312;  3  Parsons,  23.  b^uch  i^^ 
principle  ruled  by  this  court;  20  Georgia  Reports,  403; 
Ibid,y  05.  This  agreement  was  matle  ye«ii'S  ago.  Det'emla 
account  against  Reede  &  Herndon  seems  to  l>e  out  of  d 
and  Reeile  &  Herndon  to  be  now  insolvent;  and  if  the  pli 
tiffs  were  allowed  to  repudiate  their  agreement  it  would  < 
rate  as  a  fraud  upon  defendants  who  would  lose  their  < 
upon  the  parties  tg  whom  plaintiffs  agreed  to  look  for  ] 
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nt  The  naked  question  is,  did  or  did  not  the  parties  make 
3  agreement,  and  that  question  alone  should  have  been  sub- 
Itted  U)  the  jury.  It  is  due  to  the  court  below  to  state  that 
says  the  case  was  tried  so  long  ago  that  he  does  not  remera- 
T  distinctly  the  charge  he  gave,  and  iloubts  that  he  gave  it 
almve  quoted;  but  we  find  it  in  the  same  words  in  the  rule 
n  granted  by  him  in  1870,  immediately  after  the  trial,  and 
> point  having  been  made  upon  its  correctness  here,  we  must 
nclude  that  he  did  so  charge.  We  reverse  the  judgment 
»n  the  ground  that  the  charge  is  erroneous,  and  grant  a 
!W  trial. 
Judgment  reversed. 


?B8TERN  AND  ATLANTIC  RAILROAD  COMPAXY,  plaintiff  in 

error,  vs.  J.  N.  Adams,  defendant  in  error. 

.  An  employee  cannot  recover  damages  from  a  railroad  company  for  inju- 
ries sustained  by  him  on  account  of  the  negligence  of  a  co-employee,  un- 
less without  fault  himself,  even  though  in  performing  the  act  which  resulted 
Dithe  injury  he  was  acting  under  the  orders  of  a  superior. 
•  The  charge,  being  without  evidence  to  support  it,  was  error. 

Kailroa«ls.  Torts.  Negligence.  Before  Judge  McCuTcnEN. 
Whitfield  Su|>erior  Court.     April  Term,  1875. 

Reported  in  the  decision. 

Johnson  &  McCamy;  Julius  T..  Brown,  for  plaintiff 
a  error. 

Shumate  &  Williamson,  for  defendant. 

Warxer,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
»ver  damages  for  injuries  alleged  to  have  been  sustained  by 
n  through  the  carelessness  and  negligence  of  tiie  defend- 
/«  employees,  servants  and  agents,  (the  plaintiff  being  also 
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ail  employee  of  defendant,)  in  the  running  of  a  dirt  or  gnivi 
hand-ear  over  and  against  his  body,  thereby  mashing  tm 
bruising  his  person,  to  his  damage  $5,000  00.  The  plaintffl^ 
in  Ills  amended  declaration,  alleges  that  he  was  damaged 
85,000  00  by  having  been  thrown  from  said  hand-oar  by  the 
carelessness  and  negligence  of  the  defendant's  employees, and 
his  body  run  over  and  crushed  and  otherwise  injured.  On 
the  trial  of  the  ease,  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  in  favor  of  the  plaintiflF  for  $1,000  00.  The 
defendant  made  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  law,  contrary  to  the  evidence, and 
witliout  evidence  to  support  it,  and  for  alleged  error  in  the 
charge  of  the  court,  wliich  motion  was  overruled,  and  the 
defendant  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  the 
plaintiff  was  in  the  employment  of  the  defendant  as  a  traA- 
hand,  working  on  its  road ;  that  he  was  working  under  Ben- 
nett, who  was  the  boss  of  that  section  of  the  mad  ;  that  Ben- 
nett had  tlie  authority  to  employ  and  discharge  the  hands 
who  workeil  under  liim,  and  they  were  subject  to  his  ordew 
and  directions  when  engaged  in  the  performance  of  their  work 
on  the  defendant's  road ;  at  the  time  the  alU»ged  injury  oo* 
curred,  the  plaintiff  and  the  other  hands,  six  in  number, in- 
cluding Bennett,  got  on  a  dump-car,  widi  their  tools,  to  return 
to  the  siiantie?  wliere  they  staid  at  night;  the  plaintiff  lived 
in  a  house  about  ^\q  hundred  yards  from  the  shanties;  when 
they  were  within  about  two  hundred  yards  of  plaintiff's  houae, 
boss  Bennett  asked  the  plaintiff  whether  he  would  get  off  a^ 
or  opposite  his  house;  plaintiff  replied, "  I  reckon  so;"  Bennett 
then  said,  **I  will  take  your  place  and  help  kick  the  dump  up 
to  the  shanties;"  Bennett  then  got  down  on  the  plank  upon 
which  plaintiff  was  sitting,  and  close  up  to  him,  behind  him, 
and  told  plaintiff  to  get  back  and  get  his  coat  and  bucket 
and  be  ready  to  get  off.  Plaintiff  got  up  and  stepi>ed  around 
Bennett,  and  in  doing  so,  he  lost  his  balance,  and  in  attempt- 
ing to  step  on  the  dump,  his  foot  either  missed  or  slipped  ofl 
and  he  fell  in  front  of  the  car  which  ran  upon  him,  ruunini 
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ip  his  leg  and  thence  on  his  body  up  to  his  chest,  and  was 
Beriously  hurt.  Plaintiff  stated  on  his  cross-examination  that 
"Bennett  di<l  not  order  me  to  get  off,  but  said  I  could  get  off 
if  I  desireil  to  do  so,  and  if  I  wanted  to  get  off,  to  get 
back  and  get  my  coat  and  bucket.  The  car  was  going 
four  or  five  miles  an  hour.  What  Bennett  did  was  done 
asa&vor  to  me,  I  suppose,  that  I  might  get  off  without  go- 
ing ap  to  the  shanties  and  have  to  walk  back."  Bennett  had 
entire  control  of  the  car;  controlled  its  movements;  he  re- 
quired all -the  han<ls  to  obey  his  orders,  who  all  lived  at  the 
shanties  except  the  plaintiff.  It  appears  from  the  evidence, 
that  all  the  hands  were  careful,  prudent  meu.  Three  wit- 
nesses testified  that  on  the  night  of  the  day  plaintiff  was  hurt, 
that  they  called  to  see  him,  when  one  of  them  remarked,  this 
isabad  affair;  plaintiff  replied,  yes;  and  that  it  would  not 
haveoccurre<l,  but  for  his  own  fault,  or  as  one  of  the  witness- 
estates,  he  said  it  might  not  have  occurred  but  for  his  own 
Ctfelessness.  The  court  charged  the  jury,  amongst  other 
things,  "If  you  find  tliat  Bennett,  from  the  evidence,  had 
*Mlhority  to  employ  and  disciiarge  the  hands  under  him,  and 
had  authority  over  plaintiff  with  power  to  discharge  him  for 
disobedience  of  orders,  and  you  further  find  from  the  evidence, 
4at  the  injury  was  caused  by  tlie  order  or  direction  of  Ben- 
nett, then  plaintiff  is  not  precluded  from  recovering,  even 
though  he  was  guilty  of  some  wrong  or  fault  himself,  which 
eontribiited  to  the  inj ury."  This  charge  of  the  court  was  error, 
"hilst  the  statute  authorizes  an  employee  of  a  railroad  com- 
pauy  to  sue  it  to  recover  damage  for  an  injury  caused  by  the 
negligence  of  another  employee  of  the  company,  still,  to  entitle 
^  plaintiff  as  such  employee  to  recover  at  all  against  the 
eompany,  he  must  be  toiihout  fault  or  negligence  oix  hu part: 
Code,  section  3036 ;  Rowkmd  vs.  Cannon,  35  Georgia  Re- 
fortSf  105  ;  Sears  va.  The  Central  Railroad  and  Banking  Com- 
pany,  53  Ibid.,  630.  The  statute  makes  no  distinction  be- 
tween the  grades  or  classes  of  employees  of  a  railroad  com- 
pany, arid  therefore  the  courts  are  not  authorized  to  recognize 
toy  such  distinction  so  as  to  enable  the  plaintiff  to  recover  oa 
Vol.  lv.  19. 
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of  contributory  negligenoe,  as  assumed  id  t 
lie  court  in  this  case. 
JideSy  the  evidence  in  (he  record  does  not  show  tiun 
a  ordered  the  plaintifT  to  get  off  of  the  car,  and  the 
chaise  of  the  court  was  error  for  that  reason.  In  viewoftiic 
rulings  of  the  court,  and  the  evidence,  as  contained  in  the 
reconl,  the  court  erred  in  overruling  the  defendant's  nvotion 
for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed, 


Henry  Blount,  plaintiff  in  error,  va,  W.  T.  WELi^,foro«, 
etc.,  defendant  in  error. 

An  execution  from  the  county  court,  issued  by  the  clerk  </<r  /ac/o  and  signed 
by  him  officially,  is  not  illegal  because  the  clerk  practiced  law  at  the  tifflCf 
and  was  one  of  the  attorneys  of  record  for  the  plaintiff  in  the  execution. 

County  Court.  Clerk.  Attorney  at  law.  Execution.  Be- 
fore Judge  Wright.  Decatur  Superior  Court.  May  TerOi 
1875. 

Wells,  for  use,  etc.,  recovered  a  judgment  against  Blountin 
the  county  court  for  Decatur  county,  established  by  the  act  w 
1866.  Sims  &  Crawford  represented  him  as  attorneys.  ^• 
H.  Crawford,  of  said  firm,  was  also  clerk  of  the  county  court- 
He  signed  and  issued  the  execution  based  ujwn  the  aforesaid 
judgment.  Upon  the  levy  of  this  jJ, /a.,  the  defendant  setupt 
by  affidavit  of  illegality,  timt  Crawford,  being  the  plaintiff  * 
attorney  in  said  case,  was  not  com|)etent,  as  clerk,  to  iasaeoi^ 
execution.  The  illegality  was  overruled  and  the  defendtf"* 
excepted. 

John  C.  Rutherford,  by  Jackson  &  Clarke;  0.  G. 
GuRLEY ;  D.  A.  Russell,  for  plaintiff  in  error.  ^ 

Bower  &  Crawford,  for  defendant. 
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Bleckley,  Judge. 

Thi8  execution  was  from  the  county  court  provided  i'or  by 
he  act  of  1866.  Section  seventh  of  that  act  creates  the  office 
>f  clerk,  and  lays  no  restriction  upon  his  practicing  law, 
Jeirher  thejudiciary  act  of  1799,  Cobb's  Digest,  574,  nor  the 
!!ode,  section  256,  applies  to  him.  The  county  court  avX  was 
ioroplete  in  itself  as  to  the  clerk.  Other  legislation  need  not 
)e  referred  to,  to  find  out  what  he  can  or  cannot  <lo,  further 
lian  the  act  makes  the  reference  by  its  own  terms.  Besides, 
wthe  clerk  was  an  officer  defadOy  a  ministerial  act  performed 
by  him  as  such  is  valid  :  See  20  Georgia  Reports^  746.  In 
the  case  cite<l,  a  judicial  act  by  a  justice  of  the  peace,  per- 
formed after  his  removal  from  the  district,  was  upheld. 

Judgment  affirmed. 


Raphael  J.  Moses,  plaintiff  in  error,  vs.  Baglky  &  Sew- 
ell, defendants  in  error. 

I.  An  attorney  at  law  who  agrees  to  collect  a  note  for  a  certain  per  centum  upon 
^'*  amount  collected,''  is  not  entitled  to  fees  for  suing  the  case  to  judg- 
ment, but  to  entitle  him  to  fees  under  his  contract,  the  money  must  be  col- 
lected. 

*•  In  proceeding  to  collect,  such  attorney  must  bring  to  the  business  of  col- 
**^on,  diligence  and  skill,  and  under  a  contract  to  receive  ten  per  cent,  if 
*  compromise  be  effected,  and  fifteen  per  cent,  if  the  case  be  litigate  J,  his 
^ontnct  extends  to  all  litigation  touching  the  collection  of  the  money,  in- 
cluding what  he  may  see  fit  voluntarily  to  do  without  a  contract  for  addi- 
tional fees,  and  embracing  the  contest  with  other  judgments  and  the  de- 
fense of  another  suit  against  the  same  defendant,  if  in  the  way  of  his  col- 
lection of  the  money,  especially  when  at  the  time  the  contract  was  made,  it 
*1n  understood  by  the  parties  thereto,  that  such  other  <uit  was  pending,  and 
"^  necessity  and  mode  of  defending  it  was  considered  by  the  client  and  at- 
torney. 

^  If  a  law  firm  undertake  such  collection,  and  pending  the  litigation  it  be 
^Ived,  the  partner  who  remains  in  charge  of  the  case  and  goj?s  on  with 
^ke  litigation,  does  so  under  the  contract  his  firm  had  made,  if  there  be  na 
*Wdence  that  a  new  contract  was  made. 
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4.  The  fact  that  in  a  conversation  subsequent  to  the  original  contrzacr^(/ 
after  the  dissolution  of  the  6rm,   the  attorney  mentioned  to  the  cXi^^nttiai 
the  litigation  was  heavier  than  had  been  contemplated  by  them,  and  he 
would  charge  additional  fees,  if  the  case  was  compromised,  to  the  extent  of 
$1,500  00,  the  client  then  being  alx)ut  to  leave  for  Macon  to  try  to  cob- 
promise  it,  to  which  remark  the  client  made  no  response,  does  not  amooat 
to  a  rescission  or  modification  of  the  contract. 

5.  A  contract  between  client  and  attorney,  wherein  it  is  stipulated  that  the 
attorney  shall  receive  a  certain  i>er  cent,  for  the  collection  of  aclaimupoo, 
or  out  of,  the  amount  collected,  is  not  champertous,  there  l)eing  no  agree- 
ment on  the  part  of  the  attorney  to  bear  the  expenses  of  the  litigatioQ,  or  to 
save  the  client  harmless  from  costs. 

Attorney  an^l  client.  Fees.  Contracts,  Chami)erty.  Be- 
fore Judge  James  Johnson.  Muscogee  Superior  Court  Oo* 
tober  Term,  1874. 

Reported  in  the  opinion. 

R.  J.  Moses,  for  plaintiff  in  error. 

Peabody  &  Branxon,  for  defendant. 

Jackson,  Judge. 

Bagley  &  Sewell  placed  in  the  hands  of  Moses  &  GarraiJj 
a  law  firm  in  Colunil)us,  Georgia,  notes  for  collection  on  tte 
Rook  Island  Paper  Mill  Company,  in  the  spring  of  1867, 
and  White,  Sheffield  &  Company  and  Todd  &  Rafferty,at 
their  instance,  also  placed  notes  in  the  hands  of  the  same-fino 
for  collection,  on  the  same  company,  and  steps  were  taken  to 
collect  the  same.  In  the  fall  of  that  year,  R.  J.  Moses,  one 
of  the  firm,  visited  New  York,  and  while  there  made  a  con- 
tract with  White,  Sheffield  &  Company,  in  relation  totl»« 
collection  of  their  notes,  which  contract  was  in  these  won»! 

"New  York,  December  28th,  1867. 
"Received  of  White,  Sheffield  &  Company,  on  account w 
fees  in  case  of  Rock  Island  Pai)er  Mills,  $100  00.  We  are 
to  charge  ten  per  cent,  on  amount  collected,  if  case  is  ooo- 
promised,  and  fifteen  per  c^nt.  if  litigated,  and  in  either  event 
the  ?  100  00  paid  now  is  to  be  credited  as  an  advance  onsiM 
fees.  "M06B8  &  Garrard." 
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On  returning  to  Georgia,  on  the  1st  of  January,  1868,  R. 
Moses  addressecl  a  letter  to  Bagley  &  Sewell,  for  the  firm, 
\  which  he  stated,  "I  drew  on  you  to-day  for^lOO  00,  which 
lease  pay.  White,  Sheffield  &  Company  and  To<hl  &  Raf- 
erty  paid  me  in  proportion  when  in  New  York,  and  we  agreed 
hat  if  the  cases  were  compromise<l  our  firm  should  receive 
en  per  cent,  on  amount  collected,  and  if  litigated  further  fif- 
eeu  per  cent,  and  in  either  case,  the  §100  00  now  paid,  to  be 
•reilitecl  as  an  advance  payment.''  In  the  same  letter  allusion 
8  made  to  a  fraudulent  suit  brought  by  Joseph  Winter,  in  the 
nterest  of  the  company  for  $20,000  00,  which  he  promises 
0  defeat,  even  by  bringing  a  bill  in  equity  if  necessary, 
md  the  difficulties  and  delays  are  alluded  to.  The  $100  00 
Iraftwas  paid  by  Bagley  &  Sewell.  Attachments  and  gar- 
nishments were  sued  out  by  Moses  &  (Jarrard,  which  were  di«- 
ttiissed  by  the  superior  court  of  Muscogee  county  for  want  of 
payment  of  taxes;  the  cases  were  moved  to  the  United  States 
Court,  but  tlid  not  arrive  in  time  for  the  docket  (without  fault 
>n  the  part  of  Mosses  &  Garrard,)  and  were  dismissed  tliere. 
ft.  J.  Moses  then,  the  firm  having  been  dissolved,  sued  out 
^ew  attachments  and  garin'shments,  and  gave  new  bonds,  sign- 
og  as  attorney  for  the  clients  and  as  their  surety ;  and  finally, 
•fterthe  cases  had  been  brought  to  this  court  twice  on  differ- 
»»t  points,  and  after  fighting  off  the  $20,000  00  Winter  suit, 
M  reducing  it  to  something  over  $100  00,  some  86,000  00 
^collected.  In  1871,  pending  the  litigation,  an<l  before 
he  cases  were  dismissed  at  Savannah,  Mr.  Bagley,  of  the  firm 
>f  Bagley  &  Sewell,  saw  Mr.  Moses  in  Columbus,  and  advised 
'fith  him  about  a  settlement  or  compromise.  Moses  advised 
gainst  it,  but  said  if  he  did  compromise,  he  must  bear  in 
fiind  that  the  litigation  had  assumed  proportions  that  neither 
f  them  had  contemplated;  that  he  should  charge  additional 
^  and  if  a  compromise  was  made  his  fee  would  be  $1,500; 
lagley  made  no  reply.  Bagley  &  Sewell  purchased  the  claim 
f  White,  Sheffield  &  Company,  and  were  recognized  by 
toses  as  the  owners  of  that  paper  also.  After  the  money 
IS  thus  collected  a  dispute  arose  as  to  fees,  and  to  settle  iti 
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this  rule  ngaiimt  R.  J.  Moses  was  brought  to  the  superior  coff/t 
of  Muscogee  couuty.  The  jury,  uuder  the  charge  of  the  courtf 
found  for  the  plaintiffs  in  the  amount  collected  after  deduct- 
ing fifleen  i>er  cent,  and  the  case  is  brought  before  us  on  ex- 
ceptions to  the  charges  and  refusals  to  charge.  These  charge 
and  refusals  to  charge,  and  the  exceptions  thereto,  and  asagn* 
ments  of  error  thereon,  we  think,  may  be  reduce<!  to  foor 
points: 

1.  First,  the  court  charged  to  the  effect  that  under  tliecon- 
tract  for  a  certain  per  cent,  upon  the  amount  collected,  the  de- 
fendant to  the  rule  could  not  demand  fees  for  reducing  llw 
claims  to  judgment  nor  estimate  In's  fees  upon  the  amo»int 
of  the  judgments.  We  a^ree  with  the  court.  His  contract 
was  to  collect,  and  the  plaintiff's  contract  was  to  pay  him  for 
collect ing,  and  a  per  centum  upon  tjie  sum  collected. 

2.  The  secon<l  point  to  be  gathered  from  the  charges  and 
refusals  to  charge  of  the  court  is,  that  he  ruled  to  the  ef- 
fect that  under  a  contract  to  receive  ten  |>er  cent,  if  the 
cases  were  compnmiised,  and  fifleen  if  litigate<l,  the  contract 
binds  the  attorney  to  attend  to  all  litigation  necessary  to  col- 
lect to  the  extent  of  defending  other  suits  in  his  way,  or  coo- 
testing  other  judgments.  Again,  we  agree  with  the  court  be- 
low. AVe  can  put  no  other  construction  upon  this  contract. 
The  stipnlatitm  is  explicit:  if  compromised  so  much  is  to  he 
paid,  if  litigated,  so  much  more.  It  is  not  stipulated  that  if 
the  litigation  he  light  or  be  confined  to  a  particular  court, the 
fee  shall  be  so  much;  but  if  it  be  litigate<l  it  is  to  l>e  fifteen 
per  eont.;  the  extent  of  the  litigation  is  not  hinte<l  at.  So  fir 
as  the  defense  of  the  Winter  suit  for  020,000  00  is  concerned, 
that  is  mentioned  in  the  letter  in  which  Mr.  Moses  draws  fi'T 
$100  00,  and  narrates  the  contract;  and  there  he  states tiiat 
he  cxi)eots  to  defend  that  suit  even  to  the  extent  of  filing • 
bill  in  equity  if  nectessary.  Taking  the  original  contract  with 
White,  Sheffield  &  Company,  and  its  rejxitition  in  this  letter, 
and  then  the  allusion  to  the  Winter  suit  and  suggesticms abotrt 
the  nec(»ssity  and  niode  of  defending  it,  and  we  cannot  con- 
clude otherwise  than  that  this  suit  and  other  similar  difficul* 
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sin  the  way  of  collecting  these  claims  were  in  the  purview 
r  the  contract. '  Besides,  if  an  attorney  go  voluntarily  for- 
^rd  and  do  extra  labor  in  litigating  for  his  client;  if  he  go 
eyond  the  strict  letter  of  the  contract  without  communicating 
nth  and  having  an  understanding  with  his  client,  and  con- 
racting  for  the  a<lditional  labor,  the  word  litigation  in  the  con- 
racfcwill  bind  him,  and  he  Ciin  demand  no  additional  compen- 
atioD.  No  man  has  the  right,  when  another  employs  him  to 
lo  a  particular  piece  of  work  at  a  certain  price,  to  put  extra 
abor  a))on  the  job  and  charge  for  it,  without  first  consulting 
lis  employer  and  enlarging  tlie  contract. 

3.  The  third  point  is  that  the  court  ruled  that  if  a  law  firm 
undertake  the  collection  of  notes,  and  pending  the  litigation  it 
be  dissolved,  the  partner  who  remains  and  proceeds  with  the 
litigation  is  bound  i)y  the  contract,  unless  lie  makes  a  new 
Me.  Surely,  this  is  too  clear  to  require  argument  to  fortify 
wr  illustrate  it. 

4.  The  fourth  point  is  that  the  court  ruled  to  the  effect 
that  if  in  a  conversation,  subsequently  to  the  making  the 
contract,  the  parties  get  together,  and  the  attorney  says  that 
Hw  litigation  is  heavier  than  either  of  them  con  tern  plate<1, 
*nd  he  ex{)ects  to  charge  additional  fees,  or  words  to  that  ef- 
fect, and  the  client  makes  no  response,  such  failure  to  respond 
•rill  not  rescind  or  modify  the  contract.  We  suppose  that 
4e court  meant  it  took  two  to  make  a  bargain;  and  in  this 
sse,  and  under  the  circumstances  of  this  interview,  the  si- 
^  of  the  party  did  not  amount  to  acquiescence.  Again 
»e  are  constrained  to  rule  that  the  court  was  right.  Mr. 
*08es  was  bound  under  the  contract  to  litigate,  and  he  could 
•ot  have  abandoned  it  without  subjecting  himself  to  suit. 
'€rtainly  he  could  not  have  done  so  and  received  any  coni- 
enaation  for  past  services.  He  lost  nothing  by  the  silence  of 
tr.  Bagley.  It  was  no  fraud  upon  him  in  any  legal  view  of 
e  wonl.    Bagley  had  the  right  to  stand  on  his  contract,  and 

did  so.  It  would  have  been  more  manly  and  frank  for 
u  to  have  spoken  out,  but  silence  here  certainly  did  not 
'e  assent.     And  Mr.  Moses  himself  could  then  and  there 
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have  had  the  matter  clearly  understood.  It  would  have  bi 
easy  for  him  to  press  for  an  answer.  He  was  content  wi 
silence  on  the  other  side,  and  we  think  that  silence  did  t 
annul  or  modify  the  contract.  Something  was  said  in  arg 
ment  about  the  contract  not  having  been  made  witli  BagI 
&  Sewell.  But  it  is  clear  to  us  that  the  contract  madewi 
White,  Sheffield  &  Com|>any,  and  its  repetition  in  the  let 
of  Mosses  &  Garrard,  and  the  draft  for  the  $100  00  and 
payment,  to  be  credited  upon  the  fees  mentioned  in  the  letl 
puts  the  contract  beyond  all  doubt.  Besides,  it  is  not  dee 
in  the  answer  to  the  rule. 

5.  Nor  is  the  contract  champertous.  Moses  &  Garrard  ( 
not  stipulate  to  pay  the  expenses  of  the  litigation,  or  tosa 
the  plaintiflFs  harmless  from  the  costs  of  court ;  and  thate 
ment  is  essential  to  make  the  common  law  oflFense  of  cha 
perty:  4  Blackstone,  135;  Chitty  on  Contracts,  584;  Bi 
vier's  Law  Dictionary,  title  champerty^  and  Webster's  U 
abridged  Dictionary,  same  word. 

We  have  no  hesitation  in  saying,  at  least  I  do  so  form 
self,  and  I  believe  my  brethren  both  agree  with  me,  that  t 
defendant  to  this  rule  has  l>een  poorly  com{>ensated  for  tl 
onerous  and  heavy  litigation,  and  a  quantum  meruit  wou 
largely  increase  his  fees;  but  the  law  holds  him  tohisco 
tract,  and  we  must  administer  the  law. 

Judgment  affirmed. 


Edward  McDonald,  plaintiff  in  error,  r«.  Henry  O.Beai 
defendant  in  error. 

1.  Where  suit  is  brought  to  recover  the  purchase  money  paid  for  land  on 
count  of  a  failure  of  title,  or  upon  the  basis  of  a  rescission  for  fraud,  i 
the  defendant  pleads  the  general  issue,  and  also  a  special  plea  setting  nf 
indebtedness  to  the  defendant  for  the  balance  of  the  purchase  money, it 
error  in  the  court  to  exclude  evidence  sustaining  said  second  plea. 

2.  Where  the  plaintiff  seeks  to  recover  the  purchase  money  paid  by  him 
land,  treating  the  contract  of  sale  as  rescinded,  he  must  account  for 
value  of  the  use  thereof  whilst  he  was  in  possession. 
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e  the  main  question  in  issue  turned  upon  the  terms  of  a  verbal  sale 
d,and  one  of  the  parties  has  given  his  version,  the  other  may  testify 
rhat  was  said  and  done  upon  the  same  occasion, 
vant  and  hearsay  testimony  should  be  excluded, 
act  that  a  juror  was  one  of  the  jury  which  tried  the  case  upon  a  form- 
J,  is  no  ground  of  new  trial.  The  exercise  of  ordinary  diligence 
have  enabled  the  defendant,  or  his  counsel,  to  have  discovered  the 
fore  the  trial. 

e  the  right  of  the  plaintiff  to  recover  depends  upon  whether  he  has 
victed  from  certain  lands  purchased  from  the  defendant,  under  para- 
title,  such  question  is  one  of  fact  for  the  determination  of  the  jury, 
arge  upon  an  assumed  state  of  facts  is  error. 

arge  that  one  of  the  parties  to  a  suit,  under  a  certain  writing  in  evi 
did  not  have  a  title,  is  an  invasion  of  the  province  of  the  jury,  and 

J  state  there  is  no  implied  warranty  of  the  title  to  land  in  the  sale 

ntitle  the  plaintiff  to  treat  the  contract  of  sale  of  the  property  as  re- 
l  as  a  foundation  for  the  recovery  of  the  purchase  money  paid  there- 
ere  there  was  no  covenant  of  warranty,  he  must  show  such  fraud 
part  of  the  defendant  in  respect  to  the  title  as  would  authorize  a  re- 
i. 

lor  and  purchaser.  Rescission.  Evirtence.  Jury.  New 
Title.  Charge  of  Court.  Warranty.  Before  Judge 
Lvs.     Randolph  Superior  Court.     May  Term,  1875. 

rted  in  the  decision. 

I.  L.  Fielder,  for  plaintiif  in  error. 

ODD ;  B.  S.  WoRRiLL,  for  defendant. 

XER,  Chief  Justice. 

>laint  iff  alleges  in  his  declaration  that  the  defendant  is 
I  to  him  in  the  sum  of  $1,750  00,  which  sum  he  paid 
it  under  a  contract  for  the  purch.ase  of  certain  de- 
iiill  property  in  the  county  of  Randolph,  of  which  he 
isession,  and  was  afterwards  turned  out  of  the  posses- 
reof  by  paramount  title. 

ie  trial  of  the  case  the  jury,  under  the  charge  of  the 
iind  a  verdict  for  the  plaintiff  for  the  sum  of  $1,728  29. 
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The  (lefeiiilant  made  a  motion  for  a  uew  trial  ou  the  sevenl 
grounds  set  forth  therein,  wliich  was  overruled  by  the  court, 
and  tlie  defendant  excepted. 

When  this  case  was  liefore  this  court  on  a  former  occasion, 
{E.  McDonald  vs.  H.  0.  Beall,  52rf  Oeorgia  BeporU^  676,) 
the  plaintiff  based  his  right  to  recover  on  the  theory  thathiv- 
ing  purchased  the  land  of  the  defendant  and  paid  for  it,  be 
was  bound  to  make  him  a  good  title  thereto,  and  as  lie  kail 
been  evicted  from  the  {)08session  of  the  land  by  a  paromoont 
title  to  that  of  the  defendant,  he  had  the  right  to  treat  the 
contract  of  purchase  as  rescinded,  and  to  recover  back  the 
purchase  money  paid  for  the  land.     The  defendant  in  tke 
court  below  demurreil  to  the  plaintiff's  declaration  on  the 
ground  that  the  plaintiff  had  not  alleged  that  the  defendant  had 
covenanted  to  warrant  the  title  to  the  land.     The  court  below 
overruled  the  defendant's  demurrer,  and  this  court  affiroMd 
its  judgment,  for  the  reason  that  the  plaintiff  might  show  bf 
evidence  at  the  trial  such  fraudulent  representations  bytlie 
defendant  as  to  his  title,  or  such  fraudulent  conduct  in  rela- 
tion thereto  as  would  entitle  the  plaintiff  to  recover  backtha 
purchase  money  independently  of  any  covenant  of  warranty 
of  title  to  the  land.     On  the  former  hearing  of  the  case  it  was 
held  and  decideil  that  under  the  evidence  contained  in  the 
record  then  before  it,  the  plaintiff  had  failed  to  show  an  evic- 
tion by  paramount  title  to  that  of  the  defendant,  and  on  that 
ground,  this  court  reversed  the  judgment  and  ordered  a  new 
trial. 

It  appears  from  the  evidence  in  the  record  of  the  last  trial, 
that  in  1865,  O.  P.  Beall,  the  father  of  the  plaintiff,  purchased 
the  mill  propt'rty  from  the  executors  of  James  Morris,  de* 
ceaseil,  the  defendant  being  equally  intereste<]  in  the  purchase 
thereof,  took  their  bond  lor  title,  paid  $1,000  00  for  hishaV 
of  the  mill  property,  and  the  defendant  i)aid  $1,000  OOforhia 
half  of  it.     On  the  15th  of  November,  1866,  tho  ezecaton 
of  Morris  made  a  deed  to  the  defendant  of  one  undivided  hiif 
of  the  mill  property,  the  witness,  O.  P.  Beall,  could  not  stats 
whether  defendant  ever  saw  or  knew  of  the  deed  to  liim.    (X 
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\  Beall  went  into  bankruptcy  in  1868.  O.  P.  Beall  sold 
is  interest  in  the  mill  proi)erty  to  his  son,  the  plaintiff,  at 
yhat  time  the  record  does  not  show. 

Tlje  plaintiff  testified  in  his  own  behalf,  that  for  a  debt  due 
X)hiin  by  his  father,  O.  P.  Beall,  he  bought  a  half  interest 
in  tk  mill  property  from  him,  and  went  into  the  possession 
thereof,  with  the  understanding  that  his  father  held  a  bond  for 
title  from  the  executors  of  Morris,  and  that  he  would  not  take 
I  title  from  his  father,  O.  P.  Beall,  but  that  his  title  was  to  \)e 
Slide  to  liim  from  the  executors ;  that  after  plaintiff  had  bought 
kisfiither^s  half  of  the  mill  property,  he  proposed  to  defend- 
uifc  to  sell,  or  buy  his  interest  in  it;  defendant  preferred  to 
lell,  and  offennl  to  take  the  81,000  00  he  had  paid  to  the  ex- 
iCQtors,  and  what  heh  ad  expended  in  repairs,  and  which  was 
loeliim  by  Beall  &  McDonald ;  defendant,  on  looking  at  his 
woks,  thought  the  amount  would  be  about  $1,750  00;  that 
fcere  might  be  a  few  small  items  not  entered ;  plaintiff  agreed 
D  pay  defen<lant  that  amount,  he  stating  that  he  could  not 
dl  the  exact  sum  ;  the  payments  to  be  made  in  instjillments 
>f$100  00  per  month,  until  the  whole  amount  was  paid 
Hiich  has  been  done.  There  was  nothing  said  about  a  title 
0  the  pro|>erty  l)etween  plaintiff  and  defendant;  took  no  deed* 
ir other  obligation  in  writing  of  any  kind;  never  called  on 
Irfendant  for  a  deed,  or  title  at  any  time.  This  is  the  version 
liven  of  the  trade  by  the  plaintiff  himself.  The  plaintiff,  or 
lis  father,  has  been  in  possession  of  the  pmperty  all  the  time, 
be  latter  claiming  now  to  be  in  possession  under  a  contract 
ttdle  with  Smith,  the  purchaser  at  the  marshal's  sale  under 
n  execution  against  the  executors  of  Morris.  The  plaintiff 
td  in  evidence  an  execution  from  the  district  court  of  the 
Wted  States,  in  favor  of  Daven|X)rt,  against  the  executors  of 
unes  Morris,  issue<l  on  a  judgment  obtained  on  the  1st  of 
Mj  1868,  against  them,  which  had  been  levied  on  the  mill 
nperty,  as  the  property  of  James  Morris,  deceased,  which 
opertYi  with  other  property  levied  on  at  the  same  time,  was 

sold  for  the  sum  of  $700  00  and  purchased  by  Smith,  on 
J  6tb  of  December,  1870.    The  judgment  against  the  ex- 
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ecutors  of  Morris,  is  one  year  and  nearly  six  months  yoongcr 
than  their  deed  to  the  defendant.  Thtt  plaintiff  also  read  in 
evidence  a  deed  made  to  him  by  the  execntors  of  Morris,  for 
the  one  undivided  halfof  themill  property,  dated  15lh  of  No- 
vember, 1866.  The  defendant,  who  was  examine^]  as  a  witne* 
in  his  own  behalf,  snbstantially  corroborated  the  plaintiff's 
statement  as  to  the  manner  and  terms  of  the  sale  of  the  mill 
pmperty,  except  that  the  defendant  stated  that  it  was  the  un- 
derstanding at  the  time  of  the  trade,  that  he  was  not  to  make 
a  title  to  the  plaintiif  or  be  responsible  in  any  way  fortha 
title,  but  only  agreed  to  turn  over  to  the  plaintiif  his  inteptti 
in  the  mill  property,  and  that  he  was  to  take  it  just  asit  wa, 
and  that  he  must  look  to  his  father  and  the  Morris' for  a 
title;  that  plaintiif  never  asked  him  for  a  title,  or  notified  him 
in  any  way  that  he  expected  a  title  from  him,  or  that  hehdd 
him  res[X)nsible  for  the  purchase  money  of  the  mill,  until  lie 
sued  him  ;  knew  nothing  of  the  deed  having  been  made  by  the 
executors  of  Morris  to  him,  until  about  a  year  ago  when  it 
was  brought  into  court  on  the  trial.  The  will  of  James  Morris 
was  read  in  evidence,  by  one  clause  of  which  his  executor! 
were  authorizeil  to  sell  the  pro|>erty,  but  was  silent  as  to 
whether  it  should  be  sold  at  public  or  private  sale. 

1.  One  of  the  alleged  grounds  of  error  in  the  motion  fora 
new  trial  is,  that  the  court  rejected  the  evidence  offere<l  by  the 
defendant  to  sustain  his  plea  of  set-off  against  the  plaintiff.  It 
was  competent  for  the  defendant  to  have  proved  jhe  indebted- 
ness of  the  plaintiif  to  hirii  in  relation  to  their  mutual  deal- 
ings under  their  contract  for  the  sale  of  the  mill  property,  as 
set  forth  in  the  defendant's  plea,  and  the  court  erred  iu  re- 
jecting the  evidence  oifered  for  that  pur[>ose. 

2.  The  courfalso  erred  in  refusing  to  allow  the  defeiKlant 
to  prove  the  value  of  the  rent  for  the  use  of  the  proi>ertj 
whilst  in  the  possession  of  the  plaintiff.  The  plaintiff  soiighi 
to  have  the  contract  of  sale  of  the  proi>erty  rescinded  and  i 
recover  back  the  purchase  money  paid  therefor,  treating  th 
proi)erty  as  the  defendant's  property.  In  that  view  of  th 
case,  the  plaintiff  was  not  entitled  to  recover  back  the  put 
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hwe  money  paid  for  the  property,  without  accounting  for  the 
we  of  it  chiring  the  time  he  had  it  in  liis  possession. 

3i  The  court  erred  in  ruling  out  that  part  of  the  defend- 
mt*8  evidence  that  he  tohl  the  plaintiff,  at  the  time  of  the 
trade,  "tiiat  he  must  take  the  property  as  a  man  takes  his 
irife,  for  better  or  for  worse."  The  plaintiff  had  testified  in 
pelation  to  what  was  said  and  done  at  the  time  of  the  trade, 
iDditwas  competent  for  the  defendant,  the  other  party,  to 
iestify  as  to  what  was  said  and  done  at  the  same  time. 

4.  There  was  no  error  in  ruling  out  the  draft  offered  in 
ivideooe  by  the  defendant.  The  draft  was  not  drawn  by  the 
Jainliff  on  the  deliendant,  but  was  drawn  by  another  pei-son 
ind  it  was  not  shown  what  connection  it  had  with  the  pur- 
taseof  the  mill  property.  The  court  erred  in  allowing  O. 
r.  Beall  to  testify,  over  defendant's  objections,  as  to  the  say- 
ngs  of  Davenport  and  Harriet  Morris,  "that  the  consideration 
>f  the  debt  u|)on  which  the  judgment  and^. /a  that  sold  the 
Hoperty  were  founded,  was  the  sale  of  the  land  by  Davenport 
o-Morris."  This  was  hearsay  evidence;  and  besides,  it  was 
Relevant  to  the  issue  on  trial. 

5.  There  was  no  error  in  overruling  the  objection  as  to  the 
Dryman  Grayson,  because  he  was  one  of  the  jurors  who  had 
widered  a  verdict  for  the  plaintiff  on  a  forpaer  trial  of  the 
■se.  The  exercise  of  ordinary  <liligence  would  have  enabled 
l»e  defendant  and  his  counsel  to  have  discovered  that  fact  be- 
Wthe  triaU.  There  was  no  error  in  refusing  the  defendant's 
written  request  to  charge  the  jury  in  relation  to  the  four 
pars'  possession  of  the  plaintiff,  as  against  the  Morris  judg- 
lent,  on  the  statement  of  facts  disclosed  in  the  record. 

6.  The  court  erreil  in  its  charge  to  the  jury,  "that  under 
«  evidence  in  the  case  there  had  been  ail  eviction  of  the 
aiotiff  by  paramount  title."  Whether  there  had  been  au 
iction  of  the  plaintiff  from  the  possession  of  the  mill  prop* 
ty,  uo<)er  a  paramount  title,  was  a  question  of  fact  for  the 
7,  under  the  evidence,  and  not  a  question  for  the  court  to 
;ide. 

7.  The  court  erred  in  charging  the  jury  "If  you  find,  from 
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the  evidence^  that  the  plaintifT,  H.  O.  Beall,  while  in 
sion,  (lid  pay  defendant  $1,738  29,  upoQ  a  contract  that  de- 
fendant should  give  him  good  titles  to  said  land  when  it  w» 
paid,  and  that  he  was  afterwanls  evicted,  you  should  fiod 
that  amount  in  favor  of  the  plaintiff  against  the  defemlant, 
with  interest,  if  you  see  fit  to  find  it."  There  is  no  evidence 
in  the  recoixl  of  any  contract  that  the  defendant  should  give 
to  the  plaintiff  good  titles  to  the  land  when  the  money  «» 
paid,  therefore  this  part  of  the  charge  was  based  on  an  at 
Bumed  state  of  facts  not  proved  by  the  evidence  in  the  a» 
The  court  also  erred  in  charging  the  jury  "that  if  defendant 
suifered  plaintiff*  to  go  into  possession,  under  the  agreement 
that  he  would  make  titles  to  plaintiff*,  and  plaintiff*  {mid  bin 
$1,738  29,  and  was  thereafter  evictecl,"  etc.  There  is  no  evi- 
dence in  the  record  of  any  agreement  by  defendant  tliat  lie 
would  make  titles  to  the  plaintiff' for  the  land  at  any  time. 

8.  The  court  also  erred  in  the  following  charge:  "I  charge 
you  that,  under  the  writing  in  evidence,  McDonald  did  net 
have  a  title."  The  court  might  properly  have  instructed  tke 
jury  what  was  necessary  under  the  law  to  constitute  a  i\i^ 
but  when  it  undertook  to  decide  upon  the  evidence  befopetlie 
jury,  it  invaded  their  province;  if  the  evidence  was  legallj 
admissible  to  go  before  the  jury,  it  was  there  for  their  consid* 
eration  and  judgment,  and  not  for  the  judgment  auApotSki 
declaration  of  the  court.  The  court  also  erred  in  charging 
the  jury,  in  view  of  the  evidence  in  the  record,  "If  defend* 
ant  sold  the  plaintiff"  his  interest  in  the  lauds,  to  be  {laidftr 
by  the  plaintiff*  when  titles  were  to  be  made,  and  the  plain* 
tiff*  afterwards  vacated  the  land  bi»cause  it  was  sold  at  Uni(«d 
States  marshal's  sale,  under  the  fi.  fa.  in  evidence,  I  cliargi ; 
you  that  this  was  a  legal  eviction."  There  is  no  evidence  il 
the  record  that  the  defendant  sold  his  interest  in  the  landt» 
the  plaintiff*  to  be  paid  for  by  the  plaintiff*,  wlien  titles  trewfc 
be  made, 

9.  The  verdict  was  contrary  to  law  and  the  evidence  H 
applicable  thereto,  and  the  new  trial  should  have  been  granted 
on  that  ground.     In  this  state,  there  is  no  implied  >varrant7 
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title  to  land  in  the  sale  of  it.  In  this  case  there  is  no  pre- 
ise  that  there  was  any  express  covenant  of  warranty  of  the 
leto  the  land  sold  by  the  defendant  to  the  plaintiff,  either  by 
riting  or  by  parol,  if  indeed  a  parol  covenant  of  title  to  the 
od  would  have  been  binding  on  the  defendant. 
10.  There  is  no  evidence  of  any  fraudulent  representation 
'the  defendant  to  the  plaintiff  as  to  the  title  which  he  had 
the  land  at  the  time  of  the  sale,  or  fraudulent  conduct  on 
3  part  which  would  have  authorized  thd  plaintiff  to  rescind 
e  contract  of  sale  on  the  ground  of  fraud.  The  plaintiff's  own 
idaooe  is,  that  at  the  time  of  the  purchase  of  the  land  from  the 
Riodant,  there  was  nothing  said  about  a  title  between  them, 
d  that  he  had  never  called  on  him  for  a  title  at  any  time, 
though  there  is  no  positive  evidence  that  the  plaintiff  knew 
al»out  the  title  of  the  defendant  to  the  land  when  he  pur- 
eed it  from  him,  yet  all  the  circumstances  connected  with 
e  entire  transaction,  are  of  such  a  character  as  to  lead  the 
ind  almost  to  the  irresistible  conclusion  that  he  did  know  all 
iut  it  at  the  time  of  his  purchase.  The  plaintiff  took  a  deed 
the  undivided  half  of  the  mill  property,  whicl»  he  pur- 
ised  from  his  father,  from  the  executors  of  Morris,  and 
len  he  applied  to  the  defendant  to  purchase  his  undivided 
If  of  that  same  property,  he  says,  that  the  defendant  told 
D  he  would  take  the  $1,000  00  he  had  paid  out  to  the  Mor- 
',  and  what  he  had  expended  in  repairs,  etc.  Did  not  tlie 
iDtiff  know  for  what  the  01,000  00  had  been  paid  by  the 
endant  to  the  Morris'  for,  which  he  agreed  to  repay  to  him 
the  trade,  for  his  undivided  half  of  the  mill  property  which 
I  been  lieen  once  owned  by  the  Morris'?  To  entitle  the 
intiff  to  treat  the  contract  of  sale  of  the  property  as  re- 
ided,  and  to  recover  back  the  purchase  money  paid  there- 
he  was  bound  to  show  either  a  breach  of  of  a  covenant 
irarranty  of  title  by  the  defendant,  or  such  fraud  on  his 
\  in  re8|>ect  to  the  title,  as  would  authorize  a  rescission  of 
contract  on  the  latter  ground.  The  evidence  in  the  record 
I  not  show  either  a  covenant  of  warranty  of  title,  or  any 
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fraud  on  the  part  of  tlie  defendaot  wliieh  would  in  h 
thorize  a  rescission  of  the  contraci,' 

In  this  view  of  the  case  under  the  evidence  disclosed 
record,  as  well  as  for  the  numerous  errors  qpmmitted 
court  on  the  trial,  we  revei*8e  the  judgment. 

Let  the  judgment  of  the  court  below  be  reversed. 


Dennis  O'Connell,  plaintiff  in  error,  vs.  The  Sta' 
Georgia,  defendant  in  error. 

1.  In  owler  to  convict  the  prisoner  of  receiving  stolen  goods  knowin 
to  be  stolen,  the  larceny  of  the  goods  and  their  ownership  must  I 
proven,  with  reasonable  certainty,  as  alleged  in  the  indictment. 

2.  In  accounting  for  the  possession  of  the  goods  the  prisoner,  after 
that  they  were  purchased  and  received  in  his  absence  by  an  agci 
show,  as  a  part  of  the  res  s^esta^  what  was  saiil  to  silch  agent  by  tli 
in  respect  to  the  title  or  ownership,  at  the  time  of  the  agent's  pure 

Criminal  hnv.  Receiving  stolen  goods.  Evitlence. 
geatce.  Before  Judge  B a rtlett.  Chatham  Superior  < 
February  Term,  1875. 

O'Connell  was  phioed  on  trial  for  the  offense  of  j 
larceny.  The  indictment  also  contained  a  count  for  I 
and  receiving  stolen  goods,  knowing  them  to  have  l)een  i 
The  property  thus  charge<l  to  have  been  taken,  and  I 
and  received,  consisted  of  old  iron,  railroad  chairs,  et 
leged  to  belong  to  the  Central  Railroad  and  Banking 
pany.  The  defendant  pleade<l  not  guilty.  The  jury 
him  "guilty  of  receiving  stolen  goods,  knowing  them  t 
been  stolen."  The  difendaut  moved  for  a  new  trial  I: 
the  verdict  was  contrary  to  the  evidence,  and  becaii 
court  refused  to  allow  the  defendant  to  show  what  w 
to  his  agent  as  to  the  ownership  of  the  pro|>erty  by  the 
at  the  time  of  the  purchase,  he  having  introduced  test 
to  show  that  the  goo<ls  were  purchased  and  receiveil 
absence  by  his  agent. 

The  motion  was  overruled,  and  the  defendant  excej 
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^^FTjs  E.  Lester  ;  M.  J.  O'Donoqhue,  for  plaintiff  in 
tot. 

^.  G.  Charlton,  solicitor  general  j^ro  tem.,  for  the  state. 

Bleckley,  Judge. 

1.  The  important  question  made  by  the  motion  for  new 
^al,  is  whether  there  was  evidence  enough  to  convict.  The 
^ilroad  iron,  spikes,  chairs,  brasses,  etc.,  were  alleged  in  the 
'^Jictment  to  be  the  property  of  the  Central  railroad  and 
Inking  Company,  and  to  have  been  stolen  by  a  person  un- 
lowii,  and  afterwards  received  by  the  prisoner,  he  knowing 
301  to  \ye  stolen.  AH  these  points  were  material :  2  Bish- 
'sCr.  Law,  section  953;  2  Bishop's  Cr.  Procedure,  section 
1;  4  Georgia  Reports,  465;  Roscoe's  Cr.  Ev.,  sections 
K.  As  the  evidence  comes  to  us  in  the  record,  it  seems 
M  too  vague  and  uncertain  to  establish  ownership  of  the 
perty  in  the  Central  Railroad  and  Banking  Company,  or 
t  it  was  ever  stolen  from  that  company.  Some  of  it  was 
rked  "  C.  R.  R." ;  but  how  marked  and  by  whom?     It  is 

explained  whether  the  marks  were  indented  in  the  iron 
visetl  upon  the  surface,  or  put  on  in  ink,  paint  or  pencil- 
.  What  is  meant  by  marking  with  the  Central  Railroad 
tern?  We  cannot  perceive  that  any  of  this  property  was 
rly  sliown  to  have  ever  been  in  the  possession  of  the  cora- 
y.  If  it  was,  where  was  it,  and  what  agent  had  thecus- 
rof  it?  One  witness  swears  the  company  lost  iron  in 
year  1872,  but  how  was  it  lost,  and  where  from,  and  what 
I,  and  how  much?  Why  did  not  the  railroad  employees 
•  testis e<l  in  the  case  speak  more  definitely?  We  think 
e  is  more  in  this  case  than  has  been  developed,  and  that 
e  18  no  reason  why  the  witnesses  should  not  be  more  care- 
'  siAed.  It  is  altogether  probable  that  they  know  enough 
lentify  the  property,  prove  ownership,  and  make  out  a 
ny,  but  the  difficulty  is  they  did  not  go  into  the  case 
mghly,  or  else  their  evidence,  as  delivered  on  the  stand, 
at  been  properly  briefed  and  brought  up.  We  must  act 
Vol.  LV.  2o. 
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upon  it  as  we  find  it,  and  eo  doing,  we  pronounce  it  iU^ 
deficient. 

2.  According  to  evidence  adduced  in  behalf  of  the  prison^ 
some  of  the  iron  was  purchased  by  his  agent,  and  received i 
his  absence.  It  was  propost'd  to  prove  what  tlie  |)erson  wit 
sohl  it  to  the  agent  said  as  to  title  in  waking  sale  totb 
agent.  Tiiat  was  competent  evidence.  It  was  a  part  of  tb 
res  gestce.  There  was  no  proof  that  the  particular  iron  in 
volved  in  that  transaction  was  received  bj  the  prisonerotlia 
wise  than  through  this  agent.  If  he  ratified  the  ageut'sai 
w4iat  did  he  ratify?  To  ascertain  that,  all  evidence  iard( 
vant  that  goes  to  chamcterize  the  act.  What  was  said  atti 
time  may  be  true  or  false,  but  still,  the  fact  that  it  was  m 
was  a  part  of  what  transpired,  and  tends  to  illustrate  tl 
transaction.  The  evidence  may  be  worth  very  little  wlwn 
is  in,  but  nevertheless,  I>eing  relevant,  it  is  admissible. 

We  grant  the  new  trial  on  the  former  ground.  Let  tl 
case  be  tried  over  on  fuller  testimony,  if  it  is  to  be  had. 

Judgment  reverseil. 


William  K.  Fox,  plainlifi'  in  error,  vs.  J.  W.  Davjb^ 
Company,  defendants  in  error. 

1.  "^Tiere  there  is  no  evidence  in  the  record  that  the  bailee  received • 
goods  entrusted  to  him  in  the  county  of  Fulton,  and  state  of  Georgii»" 
where  the  goods  were  sent  by  the  bailor,  from  Louisville,  Kentucky,  to  ^ 
purchaser  from  the  bailee  at  Talladega,  Alabama,  direct,  a  prosecutiot^ 
the  bailee  for  larceny  after  a  trust  of  these  goods,  will  not  lie  in  Pilif 
county,  Georgia,  although  the  goods  were  sent  direct  to  TaUadcgi,byi 
direction  of  the  bailee,  and  although  he  lived  and  did  business  in  Fd^ 
county,  Georgia,  and  had  agreed  to  consider  the  goods  consigned  to  m 
and  to  be  responsible  therefor  as  consignee. 

2.  If  there  be  proof  that  the  proceeds  of  the  goods  sold  to  the  bwkeJ 
Cjeorgia,  but  sent  by  his  order  to  the  purchaser  in  Alabama  direct,  dl 
into  the  possession  of  such  bailee  in  Fulton  county,  Georgia,  and  oi  i 
mand  upon  him  here,  these  proceeds  were  not  delivered  to  the  coDsi|^ 
nor  their  value  paid  to  them,  but  were  converted  by  the  bailee  to  his  C^ 
use,  these  facts,  if  not  sufficient  to  sustain  a  prosecution  of  the  bailee ' 


ATLANTA,  JULY  TERM,  1875.  299 

Fox  VS.  Davis  &  Company. 

••^^y  after  a  trust  in  Fulton  county,  Georgia,  go  far  to  show  probable 
'^^Qsc  for  the  prosecution,  and  in  any  event,  will  largely  mitigate  the  dam- 
age. 
3-  The  advice  of  counsel,  while  of  itself,  under  our  Code,  it  is  no  protection 
to  the  defendant  in  a  suit  for  a  malicious  prosecution,  may  yet  go  to  the 
jwy  as  a  circumstance  tending  to  show  want  of  malice,  and  the  existence 
of  probable  cause,  and  in  mitigation  of  damages ;  but  a  charge  to  the  effect 
that  if  a  client  represented  the  true  state  of  the  case  to  his  attorney,  and 
receiYed  his  advice  and  acted  on  it,  this  would  furnish  evidence  of  prob- 
thte  cause,  but  if  he  represented  the  case  untruly,  then  such  advice  would 
not  be  any  protection,  is  too  broad,  and  might  lead  *he  jury  to  believe  that 
'       if  the  representation  of  the  client  were  true,  the  aavice  of  counsel  would 
'       be  a  protection  to  him,  whereas,  our  Code  expressly  declares  that  in  such 
cue  the  client  shall  not  be  relieved  from  liability  for  damages. 

CrimiDal  law.     Larceny  after  trust.     Attorney  and  client. 

Tori;^     Malicious   prosecution.      Damages.      Before  Judge 

.^flopRiNS.     Fulton  Superior  Court.     October  Term,  1874. 

Ile]K>rte<l  in  the  opinion. 

R.  Arnold;  E.  N.  Broyles,  for  plaintiff  in  error. 

D.  F.  &  W.  R.  Hammond,  for  defendants. 

Jackson,  Judge. 

^  J.W.Davis  &  Company,  of  Louisville,  Kentucky,  sold 

PloFox,  a  merchant  in  Atlanta,  a  lot  of  furniture,  which  Fox 

A'rected  to  be  shipped  to  Ross,  at  Talladega,  Alabama.     A 

ion  of  tlie  goods  appears  from  tlie  evidence  to  liave  been 

ibippeil  under  this  ordinary  purchase;  but  before  all  were 

ipped,  the  sellers,  at  Louisville,  became  uneasy,  and  refused 

aliip  more  unless  Fox  would  agree  to  consider  them  sent 

k  him  under  consignment,  and  be  responsible  for  them  as 

ilee.     This  was  agreed  to,  and  there  is  some  conflict  in  the 

lenee  whether  the  agreement  embraced  all  the  furniture 

or  only  the  part  shipped  to  Ross  after  the  new  agree- 

t.     We  presume  from  their  verdict  that  the  jury  thought 

agreement  embraced  all  the  furniture,  and  we  are  not  dis- 

fd  to  interfere  with  their  finding  in  this  particular.     The 

(it  of  Davis  &. Company  demanded  these  goods  or  their 
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proceeds,  or  payment  for  them  from  Fox.     Fox  offered  to 
pay  for  the  part  sent  after  the  agreement,  considered  this  part 
on  consignment,  but  this  part  only,  and  having  fiiileil  ifl 
business,  had  only  reserved  money  enough  to  pay  f(»r  them, 
and  could  not  pay  more  without  injustice,  he  said,  to  oilier 
creditors.     The  agent  of  Davis  &  Company,  Duvall,  declinrf 
to  receive  this  part  payment,  but  insisted  on  all,  accordiiigto 
the  testimony  of  Fox  and  his  clerk,  but  according  to  his  own 
version  no  payment  was  tendered  to  him.     It  api>ear8  thM 
the  goods  sold  by  Fox  to  Ross,  and  shipped  by  Davis  4 
Company,  were  mortgaged  by  Ross  to  Fox,  and  that  afte^ 
wards,  in  Fulton  county,  Georgia,  this  mortgage  was  trans- 
ferred by  Fox  to  other  creditors  to  secure  them,  Davis  ft 
Company  being  lefl  out,  both  as  to  the  goods  sent  bc^foreanii 
after  the  agreement  to  receive  them  on  consignment.   There- 
upon, Davis  &  Company,  by  their  agent,  Duvall,  prosecuted 
Fox  for  larceny  after  a  trust,  under  section  4422  of  the  Cofe 
Fox  was  in  prison  or  custody  some  twenty-four  hours,  tml 
was  bound  over  to  appear  at  court.     At  court  the  prosecution 
was  abandoned,  and  he  was  discharged  by  order  of  coart» 
and  thereupon  sued  the  defendants,  Davis  &  Company,  fort 
malicious  prosecution;  the  jury  found  for  the  defendant;  4 
motion  was  made  for  a  new  trial,  and  refuseil,  and  the  »• 
fusal  to  grant  it  is  the  error  assigned. 

Pending  the  time  of  the  commitment  of  Fox  and  the  sell 
sion  of  the  superior  court,  Fox  and  the  creditors  to  wlia« 
he  had  transferred  the  mortgage,  arranged  with  Davis  4 
Company  to  let  them  into  the  mortgage  on  equal  terms,  ollii^ 
goods  besides  those  shipped  to  Ross  by  Davis  &  Comimuy  bil 
ing  etnbraced  in  the  mortgage;  but  it  was  expressly  stipoMj 
ted  that  this  agreement  should  not  affect  the  prosecution 
Fox  nor  this  suit  for  malicious  prosecution. 

1.  This  furniture  was  never  sent  to  Fox,  in  AtIaDta,4 
consignment.     He  never,  therefore,  received  them   here ' 
bailee  for  Davis  &  Company.     That  relation   did  not 
between  them  within  the  county  of  Fulton  as  to  this  fiir 
ture.     It  is  clear,  therefore,  that  no  prosecution  coulJ 
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^^aintained  against  Fox,  here,  for  larceny  of  these  goods— of 
'wis furniture — after  a. trust;  for  the  simple  reason  that  there 
'^M  no  trust  of  the  goods.  Fox  was  never  entrusted  with 
tkem  in  the  county  of  Fulton,  and  no  agreement  that  he 
Made  with  Davis  &  Company  to  consider  the  goods  shipped 
K»m  Louisville  to  Talladega  as  under  consignment^  could 
live  the  sui)erior  court  here  jurisdiction  of  the  offense. 

2.  It  seems,  liowever,  that  he  got  in  some  sort,  the  pro- 
ettk  of  the  goods  into  the  county  of  Fulton.  Ross  mort- 
agwl  these,  with  other  goods,  to  Fox,  and  sent  the  mortgage 
)Iiim  in  Athmta,  and  here,  in  Atlanta,  he.  Fox,  transferred 
le  mortgage  to  other  creditors,  thereby  converting,  in  the 
HiDty  of  Fulton,  tliese  proceeds  to  his  own  use.  The  ques- 
OQ  arises  wliether^  under  the  last  clause  of  section  4422  of 
leCode,  a  juosecution  could  be  maintained  against  him  in 
€  county  of  Fulton,  in  view  of  this  state  of  facts.  The 
Dgunge  of  the  clause  is,  "«r  if  after  a  sale  of  any  of  the  said 
tides,  with  the  consent  of  the  owner  or  bailor,  such  person 
ill  fraudulently  and  without  the  consent  of  the  said  owner 

bailor,  convert  the  proceeils  thereof,  or  any  part  of  tlie 
ooeeils  to  his  or  her  own  use,  and  fail  or  refuse  to  pay  over 
f  same  on  demand  to  such  owner  or  bailor,  such  person," 
!i  Undoubtedly  Fox  did  convert  a  part  of  these  goods,  in 
8  county,  to  his  own  use,  and  we  think,  under  the  evidence 
>l)ahly  the  whole  of  them,  the  jury  finding  that  all  were 
eived,  at  all  events,  settles  that  question  here;  but  does 
ttlie  clause  contemplate  that  he  must  have  been  entrusted 
•e  with  the  articles  out  of  which  these  proceeds  came  ?  We 
ak  so;  Injcause,  the  language  is,  "or  if,  after  a  sale  of  any 
tlic  said  articles,"  What  articles?  Unquestionably,  those 
viously  entrusted  to  him  as  bailee  here;  but  none  were  so 
rusted  to  liim  as  bailee  here,  in  the  county  of  Fulton ; 
refore  he  never  received  nor  converted  the  proceeds  of  such 
des,  nor  did  he  ever  sell  such.     We  think,  therefore,  that 

court  erred  in  his  charge  in  the  seventh  ground-of  the 
ioD,  which  is  in  these  words:  "If  Fox  received  goods 
rbole  or  iu  part  for  sale  on  commission^  and  sold  and  re- 
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ceived  the  proceeds,  or  a  portion,  he  would  be  bound  to 
over  the  pnn^eeds  according  to  contract,  and  if  in  thiscoi 
on  demand  being  made  for  tlie  proceeds  thus  held,  lie  f 
to  pay  over  the  money,  then  a  prosecution  would  lie  ag 
him  for  the  proceeds  thus  held  and  not  i)aid  over."  1 
is  no  evidence  that  Fox  ever  received  any  goods  for  68 
commission  in  the  county  of  Fulton,  and  though  the  prot 
in  one  sense,  in  the  shape  of  a  mortgage,  of  goods  sent 
where  from  Louisville  by  his  order,  got  into  thiscountj 
in  his  hands  here,  we  do  not  think,  in  the  absence  oFall 
that  any  part  of  the  goods  themselves  ever  were  here,  tl 
could  have  been  convicted  of  this  offense  here.  Yet  \ 
think  that  the  fact  of  such  conversion  of  the  mortgage 
in  the  county  of  Fulton,  if  not  sufficient  to  sustain  an  i 
ment  for  larceny  after  a  trust,  goes  far  to  show  probable 
for  the  prosecution,  and  in  any  event  ought  very  larg 
mitigate  the  damages.  For  the  whole  d(Ktrine  on  Wm 
ject  of  malicious  prosecution,  see  1  Anierican  Leading 
249,  and  note. 

3.  So  we  think,  also,  that  the  charge  of  the  court  < 
subject  of  the  advice  of  counsel,  and  the  effect  of  siicl 
deuce  in  protecting  the  defendant,  too  broad,  and  th; 
jury  may  have  been  misled  by  it.  The  charge,  in  suK 
was  that  if  the  client  represented  hif?  case  truthfully  to 
sel,  and  counsel  advised  him,  and  he  acted  on  it  bow 
evidence  of  these  facts  would  show  probable  cause,  \s\ 
if  the  client  misrepresented  the  case  to  counst»l,  his 
would  be  no  protection.  We  think  the  jury  may  lia^ 
derstood  by  this  that  the  advice  of  counsel  would  relif 
client  from  damages  for  a  malicious  prosecution,  if  hi 
no  matter  how  bad,  was  truthfully  told  to  his  couns^ 
counsel  advised  the  prosecution.  This  appears  to  be 
very  teeth  of  our  Code:  Code,  sectiou  410.  Yet  we 
the  advice  of  counsel,  though  of  itself,  under  our  Cc 
protection  to  the  defendant  in  a  suit  for  a  malicious  p 
tion,  is  a  circumstance  tending  to  show,  bonafide^  the  J 
of  malice,  and  the  existence  of  probable  cause;  and  : 
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circumstance  it  should  go  to  tlie  jury  to  be  weighed  by  them 
with  the  other  facts  of  the  case.  It  certainly  ought  to  be  ad- 
mitted for  these  reasons,  as  well  as  to  mitigate  the  damages; 
but  the  courty  we  think,  should  be  particular  to  say  to  the 
jnry  that,  of  itself,  this  advice  of  counsel  cannot  be  a  com- 
plete protection  to  the  defendant,  but  goes  before  them  as  a 
circumstaace  in  the  case,  which  when  weighed  with  other 
circurastances,  may,  accorvling  to  the  facts  of  each  case,  re- 
lieve the  defendant,  or  make  the  damages  nominal,  or  miti- 
gate them  more  or  less. 

On  the  whole,  we  think  that  the  ends  of  justice  will  better 
be  met  by  a  new  trial.  We  do  not  mean  to  express  the  opin- 
ion that  there  should  be  damages  from  the  facts  proven  and 
disclosed  in  the  record;  certainly  we  do  not  mean  to  say  that 
they  should  be  heavy;  but  we  think  the  plaintiff*  entitled  to 
luive  the  jury  pass  upon  the  facts  in  the  light  of  tiie  law  as 
we  have  explained  it;  and  with  the  law  thus  charged,  as  they 
ihall  find  f4)r  or  against  the  plaintiff,  both  he  and  the  defend- 
ants must  abide  the  verdict. 

Judgment  reversed. 


HABi^ES  McMath,  plaintiff  in  error,  m.  The  State  of 
Georgia,  defendant  in  error. 

Upon  the  trial  of  an  indictment  for  rape,  it  was  competent  to  show  that  the 

emale  upon  whom  the  crime  was  alleged  to  have  been  committed  was 

iider  ten  years  of  age,  though  the  indictment  contained  no  such  allega- 

ion. 

[t  was  competent  to  show  tbat  the  defendant  offered  the  mother  of  the  girl 

lleged  to  have  been  violated,  $5  OQ  to  stop  the  prosecution. 

t  was  error  in  the  court  in  refusing  to  permit  the  defendant  to  show  that 

ich  mother,  who  was  a  witness  upon  the  trial,  agreed  to  drop  the  prosecu- 

3T1  in  consideration  of  the  payment  of  $5  00. 

flie  statements  of  the  infant  to  her  mother  immediately  after  the  crime  was 

^mmitted,  as  to  what  the  defendant  had  done,  were  admissible  as  a  part 

*  the  r£s  gesta^  even  though  she  was  not  alleged  in  the  indictment  to  have 

;en  under  t^n  years  of  age.     Still,  the  infant  should  have  been  examined 
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by  the  court  to  ascertain  if  she  was  competent  to  testify,  and  if  she  was,  sic 
should  have  been  sworn. 

5.  An  indictment  is  good,  although  the  offense  is  alleged  to  have  bcftn  coa- 
mitted  upon  an  impossible  day. 

6.  Where,  in  an  indictment  for  rape,  the  defendant  is  charged  to  hive  hid 
carnal  knowledge  of  the  female  forcibly  and  against  her  will,  the  allcgatioo 
is  sufficiently  full  without  specifying  the  particular  manner  in  which  soch 
carnal  knowledge  was  had. 

7.  There  was  no  error  in  the  charge  of  the  court  to  the  effect  that  it  was  not 
necessary  to  show  that  the  carnal  knoweldge  ^is  forcibly  and  against  the 
will  of  the  female,  she  being  a  child  under  ten  years  of  age. 

8.  Upon  the  trial  of  criminal  cases,  counsel,  in  their  argument,  may  read  law 
to  the  jury  in  the  hearing  of  the  court,  subject  to  the  correction  of  the 
court  in  its  charge. 

Criminal  law.     Rape.     Evidence.     Infants.     Indictment,    j 
Attorneys.     Argument.     Before  Judge  Wright.    Dougb«^ 
ty  Superior  Court.     April  Term,  1875. 

Reported  in  the  decision. 

R.  N.  Ely,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor-general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "rape/^tt^ 
on  the  trial  thereof  the  jury,  under  the  charge  of  the  courts 
found  the  defendant  guilty  of  an  "assault,  with  intent  tocoto* 
mit  a  rape."  The  defendant  made  a  motion  for  a  new  trial 
on  the  several  grounds  set  forth  in  the  record,  which  wasove^ 
ruled  by  the  court,  and  tlie  defendant  excepted.  The  follow^ 
ing  evidence  was  offered  on  the  part  of  the  state : 

Matilda  Wells,  sworn,  says  :  Knows  the  prisoner ;  his  nan* 
is  Charles  McMath  ;  is  the  mother  of  the  child  that  prisDotf 
raped;  knows  of  an  injury  committed  on  her  child  thisyetfi 
in  this  county  of  Dougherty,  directly  after  Ciiristmas;  tlic 
child's  name  is  Dora  Carter;  the  child  is  going  on  seven 
years  old ;  does  not  know  her  exact  age ;  one  night,  about 
dark,  was  cutting  wood ;  asked  the  prisoner  to  cut  some  wood 
for  her ;  he  said  he  would  ;  after  he  cut  the  wood,,  he  askrf 
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mess  to  let  the  children  go  out  and  get  the  chips;  her 
ighter,  Dora,  went  out  and  brought  in  the  chips  ;  he  then 
:ed  if  Dora  could  go  down  to  Joiner's  with  him,  to  get  ten 
t8  worth  of  candy ;  witness  gave  her  consent;  on  Dora's 
irn,  she  told  witness  that  prisoner  had  tried  to  have  con- 
tion  with  her;  she  was  crying  on  her  return,  and  wit- 
Btook  her  out  on  the  front  steps,  asking  her  company  to. 
use  her;  first  knocked  prisoner  out  of  the  door;  knocked 
I  three  times;  then  found  that  her  clothes  were  bloody;' 
Tshe  told  what  prisoner  had  done,  examined  her  and  found 
clothes  bloody ;  this  was  after  all  were  gone;  the  blood 
on  her  drawers ;  it  came  out  of  her  private  parts  between 
legs ;  examined  Dora  and  found  that  she  was  bloody ;  did 
see  anything  that  showed  injury  exce|)t  the  blood,  which 
ted  her;  prisoner  came  back  from  Joiner's  with  Dora; 
p  this,  prisoner  said  he  would  pay  her  85  00  if  she  would 
pit;  never  heard  prisoner  say  anything  else  about  it;  had 
prisoner  out  of  doors  when  Dora  was  examined  by  her ; 
f>ner  told  her  he  would  pay  her  the $5  00  for  nothing;  he 
led,  one  night  at  supper,  having  anything  to  do  with 
a,  about  two  weeks  before.  This  afiUir  happened  about 
c;  prisoner  and  Dora  were  gone  about  one  hour;  he  never 
I  her  anything,  about  this  matter ;  witness  told  him  to  do 
e  pleased  about  paying  her ;  does  not  know  the  day  or 
ith  this  act  was  done.  Witness  is  afeine  covei^t, 
ouis  Ford,  sworn,  says:  Knows  prisoner;  his  name  is 
rles  McMath  ;  knows  Dora  well ;  heard  of  the  affair  be- 
«  prisoner  and  the  little  girl,  for  which  prisoner  is  being 
1.  On  that  night,  first  saw  the  child  come  into  her  moth- 
house  crying ;  the  little  girl  did  not  say  anything  when 
Dother  asked  her  what  was  the  matter ;  at  first  the  little 
said  that  prisoner  had  unbuttoned  her  drawers ;  she  said 
in  presence  of  prisoner,  who  was  sitting  in  the  house ;  the 
ler  aske<1  what  did  prisoner  unbutton  her  drawers  for; 
ner  said  :  "  I  never  done  it  for  nothing."  Witness  saw 
»pearance  of  violence  about  the  girl ;  did  not  examine  her. 
mother  did  not  take  the  child  outside  of  the  door,  while 
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witness  was  tlicre ;  prisoner  did  not  say  that  he  did  not  ^^" 
button  the  child's  drawers;  witness,  prisoner,  the  raott^*^ 
Dora,  and  another  daughter  of  Dora's  mother,  were  in  ^* 
house  at  the  time  of  their  return  from  Joiner's. 

Matilda  Wells,  recalled,  says:  "She  saw  blood  on  t* 
drawers,  and  where  it  came  fron)  her  privates  was  bloody. 

The  defendant  introduced  no  evidence.     The  grounds 
the  motion  for  a  new  trial  were  as  foUo.ws : 

1st.   Because  the  witness,  Matilda  Wells,  was  allowed 
testify  as  to  the  age  of  Dora  Carter. 

2d.  Because  the  same  witness,  being  the  prine]()al  witn^ 
for  the  state,  and  the  mother  of  the  child  allied  to  ha." 
been  injured,  was  allowed  to  testify  that  defendant  propose 
to  give  her  $5  00  to  stop  the  prosecution  against  him,  0'%?' 
the  objection  of  prisoner's  counsel,  in  both  instances. 

3d.  In  not  allowing  defendant's  counsel  to  ask  Matilt 
Wells  if  she  had  not  agreed  to  drop  the  prosecution  if  defeuc 
ant  would  pay  her  $5  00. 

4th.  In  i)ermitting  the  same  witness  to  testify  as  to  tlh 
statements  of  Dora  Wells  in  regard  to  the  injury,  aud  tJiaf 
defendant  committed  the  injury. 

5th.  In  refusing  the  following  requests  to  charge  by  pris- 
oner's counsel :  "If  the  bill  of  indictment  charges  the  offense 
to  have  been  committed  on  October  10th,  1875,  he  cannot  be 
found  guilty." 

6th.  "If  it  is  alleged  in  the  bill  of  indictment  that  the  act 
was  committed  with  force  and  violence  against  the  said  Do*"* 
Carter,  it  is  necessary  that  this  allegation  be  proved;  and  ** 
the  state  has  failed  to  prove  this,  the  defendant  is  not  guilty- 
In  order  to  convict  the  defendant  the  jury  must  believe,  f^o^ 
the  evidence,  that  the  private  part  of  the  defendant  was  i'^' 
serted  in  the  private  part  of  Dora  Carter,  and  if  theinji»t7 
was  done  with  any  other  instrument  than  defendant's  privJ*^^ 
part,  it  is  only  an  assault  and  not  rape,  and  the  defendant  ^ 
not  guilty." 

7th.  In  charging  the  jury  that  if  the  female  was  under  t^i* 
years  of  age,  then  it  was  not  necessary  to  prove  that  it  ^^ 


ATLANTA,  JULY  TERM,  1875.  307 

McMath  vs.  The  State  of  Georgia. 

forcibly  and  against  her  will,  as  the  law  says  that  wiien  this 
act  is  committ<}d  upon  a  child  under  that  age  it  is  lield  to  be 
forcibly  and  against  her  will.  Children  under  that  age  can- 
not cousent;  hence,  if  the  evidence  shows  to  you  that  the 
prisoner  committed  the  act,  under  this  rule  given  you,  the 
crime  is  complete,  without  the  necessity  of  showing  that  it 
was  forcibly  and  against  her  will. 

8th.  In  not  allovWng  the  defendant's  counsel  to  read  the 
law  to  the  jury  after  first  reading  it  to  the  court,  for  the  pur- 
pose of  applying  it  to  the  facts  of  the  case. 

9th.  Because  the  verdict  was  contrary  to  evidence,  without 
evidence,  and  strongly  and  decidedly  against  the  weight  of  the 
evidence. 

1.  We  find  no  error  in  allowing  the  witness,  Matifda  Wells, 
to  testify  as  to  the  age  of  her  daughter,  Dora  Carter. 

2.  Tliere  was  no  error  in  allowing  the  mother  of  Dora  Car- 
ter to  testify  that  the  defendant  offered  to  give  her  $5  00  to 
atop  the  prosecution  against  him. 

3.  It  was  error,  in  our  judgment,  for  the  court  to  refuse  to 
ftllowthe  defendant's  counsel  to  ask  the  witness  if  she  had  not 
^eedand  consented  to  drop  the  prosecution  against  the  de- 
fendant if  he  would  pay  her  $5  00,  as  her  answer  to  this  ques- 
tion, if  ill  the  affirmative,  would  have  tended  to  show  what 
^ereher  motives,  and  might,  in  the  opinion  of  the  jury,  have 
Jiffecied  lier  credibility  as  a  witness  in  relation  to  her  other 
statements. 

4.  There  was  no  error  in  allowing  the  witness  to  state  what 
l^er  infant  daughter,  Dora,  told  her  at  the  time,  and  under  the 
circumstances,  as  to  the  injury  that  had  been  committed  upon 
l^r,  and  that  defendant  had  done  it,  as  a  part  of  the  res  gestce  : 
Code,  section  3773.  Whilst  this  evidence  was  competent,  uu- 
^er  the  peculiar  facts  of  this  case,  without  an  allegation  in  the 
indictment  that  the  female  upon  whom  the  oflfense  was  com- 
mitted, was  an  infant  under  ten  years  of  age,  still,  we  think 
tnat  the  court  should  have  examined  the  child  as  to  whether 
she  Understood  the  nature  of  an  oath,  and  if,  upon  such  exam- 
ination, it  was  satisfied  that  she  did,  and  was  competent  to  be 
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examine<l  as  a  witness,  then  sheouglit  to  have  been  exi 
otherwise  not. 

5.  There  was  no  error  in  the  refusal  of  the  court  to 
as  requested  as  to  (he  allegation  in  the  indictment  thai 
fense  was  committed  on  the  10th  day  of  October,  187 
indictment  is  good  although  an  impossible  day  be  st 
which  the  offense  is  allege*!  to  have  been  committed: 
w.  The  Slate,  25  Georgia  Reports,  515. 

6.  There  was  no  error  in  refusing  the  second  req 
cliarge  the  jury,  in  view  of  the  evidence  in  the  record, 
a  man  is  charged  with  the  offense  of  rape,  which  is 
by  law  to  be  the  carnal  knowledge  of  a  female  forcib 
against  her  will,  the  charge  of  ''carnal  knowledge  < 
male^'  is  sufficiently  definite  and  distinct  to  enable  tl 
to  understand  the  nature  of  the  offense,  without  sp( 
the  particular  manner  in  which  that  carnal  knowleci 
had  as  contained  in  the  defendant's  request. 

7.  There  was  no  error  in  the  charge  of  the  court  tha 
not  necessary  to  prove  that  the  carnal  knowletlge  of  Don 
defendant  was  forcibly  and  against  her  will,  she  being 
under  ten  yeai*s  of  age:  Stephen  vs.  The  State,  11  ( 
Reports,  226. 

8.  On  the  argument  of  the  defendant's  case  before  tl 
his  counsel,  when  about  to  read  some  law  to  them,  wli; 
been  read  to  the  court,  for  the  purpose  of  applying  il 
facts,  the  court  stopped  him,  and  held  that  he  must  r 
law  to  the  court,  and  refused  to  allow  him  to  read  any 
the  jury,  and  that  refusal  of  the  court  to  allow  him 
any  law  to  the  jury,  is  aSvsigned  as  error.  Whilst  \^ 
recognize  the  court  as  the  constitutional  organ  to  give  in 
to  the  jury  the  law,  in  criminal  cases,  and  that  it  is  the 
the  jury  to  receive  and  accept  the  law  as  given  them  in 
by  the  court  as  the  law  applicable  to  the  case,  and  U 
the  law  so  given  them  in  charge  by  the  court  to  the  Hk 
return  a  general  verdict  of  guilty,  or  not  guilty,  s 
are  not  aware  of  any  law  or  rule  of  practice,  adopted 
judges  in  convention,  that  will  authorize  the  court  to  f 
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>unsely  in  the  argument  of  criminal  cases,  from  reading  law 
0  the  jury,  if  they  shall  think  proper  to  do  so.     Counsel,  in 
;\\dr  argument,  may  read  law  to  the  court  in  the  hearing  of 
the  jury,  or  they  may  read  law  to  the  jury  in  the  hearing  of 
the  court,  suhject  to  the  correction  of  the  court  in  its  charge, 
which  is  to  be  considere<l  as  the  authoritative  exposition  of  the 
law  for  the  consideration  of  the  jury.     In  our  judgment,  the 
court  erred  in  not  allowing  the  defendant's  counsel  to  read  the 
law  in  his  argument  to  the  jury,  on  the  statement  of  facts  dis- 
closed in  the  record.     If  tlie  evidence  in  this  case  had  been 
80  clear  and  satisfactory  as  to  the  guilt  of  the  defendant  as  to 
haverfjwiVed  the  verdict,  we  should  not  be  disposed  to  set  it 
aside  for  the  errors  which  we  have  found  in  the  rulings  of  the 
court,  hut  the  evidence  is  not  of  that  character,  and  we  there- 
fore reverse  the  judgment  and  order  a  new  trial. 
Judgment  reverseil. 


Thb  Mayor  and  Aldermen  of  the  City  op  Savannah, 
plaintiffs  in  error,  vs.  Jambs  A.  LaRoche,  defendant  in 
error. 

•  Savannah  has  statutory  power  to  tax  all  private  real  estate  within  the  cor- 

POfate  limits  not  expressly  exempted  by  law. 
^  Lands  brought  within  the  corporate  limits  by  the  act  of  1838  are  not  so 

exempted. 

Tax.    Savannah,     Municipal  corporations.    Before  Judge 
Tompkins.  Chatham  Superior  Court.  February  Term,  1875. 

Sported  in  the  opinion. 

"'n^LiAM  S.  Basinoer,  for  plaintiffs  in  error. 

R^us  E.  Lester;  R.  R.  Richards,  for  defendant. 

Bleckley,  Judge. 

^he  power  of  taxation  vested  in  the  city  authorities  of  Sa- 
^nahis  conferred  by  the  acts  of  1787,   1805,  1825,  and 
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1838:  See  8  Georgia  iJeporfe,  23,  and  the  Code,  section  4842, 
Taking  all  these  together,  we  think  it  is  pretty  clear  that  the 
power  exists  to  tax  all  private  real  estate  within  the  corporo^ 
limits,  not  expressly  exempted.  An  instance  of  express  ex- 
emption is  found  in  the  act  of  1864.  Beyond  the  corpratt 
limits  extends  a  belt  embraced  within  the  jurisdictional  limits 
Code,  sections  4844  and  4845,  over  which  the  power  of  tar 
ation  is  not  enjoyed.  By  the  act  of  1838  certain  land  whid 
before  lay  within  the  jurisdictional  limits  was  brought  within 
the  coi'imrate  limits  and  8nl>jecte<l  to  all  the  authority  of  the 
city.  This  act  does  not,  as  does  the  subsequent  act  of  1854, 
make  an  exception  of  the  i)ower  of  taxati(m  until  the  plan  of 
the  city  shall  be  extended.  It  seems  from  the  statement  of 
facts  agreed  upon,  that  LaRoche,  the  owner  of  some  of  the 
land  brought  in  by  the  act  of  1838,  having  paid,  under  com- 
pulsion of  legal  process,  tax  to  the  city,  upon  said  land,  sued 
in  a  justice's  court  to  recover  it  back.  Tlie  case  was  appealed 
to  the  superior  court,  and  there  judgment  was  rendered  in  bis 
favor,  the  court  holding  that  the  land  in  question  had  not  be- 
come taxable.  We  think  otherwise,  and  reverse  the  judg* 
ment. 

Judgment  reversed. 


Benjamin  F.  Salter,  plaintiff  in  error,  vs.  E.  TaYLORj 
defendant  in  error. 

1.  The  stopping  or  impeding  a  private  way  is  a  private  nuisance. 

2.  Such  a  nuisance  may  be  abated  by  a  proceeding  before  two  justices  of  tM 
peace  and  a  jury,  under  sections  4094  and  4098  of  the  Code. 

Nuisance.      Roads  and   bridges.     Before  Judge  ClaRK* 
Lee  Su[>erior  Court.     November  Term,  1874. 

Reported  in  the  opinion. 

Cook  &  Crisp;   George  Kimbrough,  for  plaintiff  >^ 
error. 
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R. F.Lyon;  G.  W.  Wauwick,  for  defendant. 

Jackson,  Judge. 

Taylor  contracted  with  Salter  for  a  right  of  way  through 
the  lalter's  land,  and  it  was  laid  out,  and  Taylor  incurred 
some  expense  in  causewaying  a  part  of  it.  He  used  it  for  two 
years,  when  Salter  erected  a  fence  across  it.  Taylor  proceeded 
under  section  4094  and  the  subsequent  sections  in  the  same 
cliapter  of  the  Code,  to  have  the  fence  abated  as  a  nuisance, 
Ijy  a  petition  to  two  justices  of  the  peace,  who  summoned  a 
jnry,  and  they  passed  upon  the  case,  and  the  fence  was,  by 
order  of  the  court,  under  the  finding  of  the  jury,  to  be  abated. 
Salter  carried  the  case  by  certiorari  to  the  superior  court; 
that  court  sustained  the  verdict  and  ju<lgment  below,  and  this 
'oling  is  assigned  for  error  here. 

1.  Was  the  fence  a  private  nuisance?  Bluckstone  says,  "a 
nuisance  signifies  anything  that  worketli  hurt,  inconvenience, 
or  damage."  And  again  he  says,  "If  I  have  a  way  annexed 
to  my  estate,  across  another's  land,  and  he  obstructs  me  in  the 
"8Cof  it,  either  by  totally  stopping  it,  or  putting  logs  across 
*t)  or  plowing  over  it,  it  is  a  nuisance:"  T^hitty's  Blackstone, 
3d  book,  215,  218.     This  fence  then  was  a  nuisance. 

2.  Did  Taylor  pursue  the  proper  remedy?  By  the  common 
**v,  he  could  have  sued  in  case  for  damages,  or  he  could  have 
had  a  writ,  called  an  assize  of  nuisance,  commanding  the  sheriff 
^summon  a  jury,  to  try  the  case  and  abate  the  nuisance,  if 
found  to  be  one:  Chitly's  Blackstone,  221.  The  remedy  is 
^^0'  similar  with  us.  The  petition  is  addres.«ed  to  two  jus- 
tices of  the  peace,  who  summon  the  jury,  try  the  case,  and 
^oatetiie  nuisance;  or  if  the  injured  party  wish,  he  may  sue 
^u  case.  In  this  ease  he  proceeded  to  abate  the  nuisance  un- 
^er  the  Code,  sections  4094,  4098.  This  court  has  decided 
"^the  has  this  remedy  to  abate  a  private  nuisance:  50  Geor- 
^id  Reports,  130. 

Judgment  aflSrmed. 


312  SUPREME  CXDURT  OF  GEORGIA. 

The  Atlantic  and  Gulf  Railroad  Company  vs.  The  State  of  Georgia. 

The  Atlantic  and  Gulf  Railroad  Company,  plaintiff 
ill  error,  vs.  The  State  of  Georgia,  defendant  in  error. 

The  act  of  28th  of  February,  1874,  taxing  the  Atlantic  and  Gulf  Railroid 
Company  an  amount  exceeding  one-half  of  one  per  cent,  upon  its  annial 
net  income,  is  not  unconstitutional,  as  impairing  the  obligations  of  the  con- 
tract embraced  in  its  charter. 

Bleckley,  Judge,  concurring. 

1 .  Wliatevcr  power  legislative  bodies  may  have  in  other  states  of  the  unioo, 
to  part  with  or  limit  the  essential  prerogatives  of  sovereignty,  no  snch  pow- 
er exists,  or  ever  has  existed,  in  the  general  assembly  of  Georgia.  Coi» 
quently,  all  exemptions  from  the  common  burdens  of  taxation  hithotD 
granted  by  the  statute  to  corporations  or  others,  ought  to  be  construed  as 
privileges  only,  and  as  revocable  at  the  will  of  the  legislature. 

2.  If,  in  any  case,  the  state  has  received  into  the  public  treasury,  diredly 
from  the  grantees,  a  valuable  consideration  for  the  grant  of  cxcmpdoo, 
upon  afterwards  withdrawing  the  privilege  before  the  time  has  expired  fif 
which  it  was  granted,  an  equitable  proportion  of  the  consideration  oughtt 
as  a  matter  of  common  justice  and  public  virtue,  to  be  refunded;  but  the 
duty  to  refund  is  in  the  nature  of  a  mere  debt  for  money  had  and  received, 
and  the  good  faith  of  the  state  must  l>e  trusted  to  provide  for  its  payoeil 
Payment  is  not  a  condition  precedent  to  resuming  the  exercise  of  the  til- 
ing power  unimpaired  in  its  original  extent  and  vigor.  The  taxing  power 
cannot  be  lost  or  abridged  either  by  contract  or  estoppel. 

CoDstitiitional  laf^r.  Tax.  Corporations.  Charter.  Laws. 
Before  Judge  Hopkins.  Fulton  Superior  Court  October 
Term,  1874. 

Reported  in  the  opinion. 

LovELL  &  Falligant;  Hartridge  &  Ceisnoui,  for 
plaintiff  in  error. 

R.  Toombs  ;  N.  J.  Hammond,  attorney  general,  for  the 
state. 

Warner,  Chief  Justice. 

This  case  came  before  tlie  court  below  on  an  aifidavit  of 
illegality  filed  by  the  defendant  to  a  tax  execution  issued 
by  the  comptroller  general  of  the  state,  which  had  been 
levieil  on  the  defendant's  property.     The  tax  exix;ution  was 
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ed  in  pursuance  of  an  act  of  the  general  assembly  of  this 
e,  approved  on  the  28th  day  of  February,  1874,  entitled 
D  act  to  amend  the  tax  laws  of  this  state,  so  far  as  the 
le  relate  to  railroad  companies,  and  to  define  the  liabilities 
such  companies  to  taxation-,  and  to  repeal  so  much  of  the 
irtere  of  such  companies  respectively  as  may  conflict  with 
provisions  of  this  act."  The  defendant  insisted  in  its  affi- 
nt  of  illegality,  that  neither  by  the  terms  of  the  original  char- 
3  granted  by  the  general  assembly  to  the  Savannah  and 
bany  Railroad  Company  in  1847,  and  to  the  Atlantic  and 
If  Railroad  Company  in  1856,  nor  by  the  act  of  the  18th 
April,  1863,  consolidating  the  aforesaid  two  companies, 
8  it  liable  to  be  taxed  higher  than  one-half  of  one  per  cent. 
its  annual  net  income,  and  that  the  act  of  the  28th  of 
bruary,  1874,  in  so  far  as  it  authorized  the  levy  and  coi- 
tion of  a  higher  tax  on  the  property  of  defendant  than  one- 
If  of  one  per  cent,  on  its  annual  net  income,  was  in  viola- 
nof  the  10th  section  of  the  1st  article  of  the  constitution 
the  United  States,  and  therefore  void.  The  court  over- 
ed  the  defendant's  aflSdavit  of  illegality,  and  the  <lefendant 
»pted. 

The  main  questions  made  by  the  record  in  this  case  were 
^Ived  and  decided  by  this  court  in  the  case  of  Tl\^  Central 
wfroorf  and  Banking  Company  and  The  Southicesteni  RaiU 
rf  Company  vs.  The  Siaie,  5ith  Georgia  Repoiis,  401,  and 
controlled  by  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 

Jleckley,  Judge,  concurred  on  special  grounds,  as  stated 
he  above  liead-notes,  but  furnished  no  written  opinion. 


£S  McNeil  et  ai.,  plaintiflS  in  error,  vs.  James  M.  Smith, 
governor,  for  use,  defendant  in  error. 

listration  granted  by  the  ordinary,  in  1867,  to  the  clerk  of  the  superior 
rt,  did  not  place  the  administration  under  the  security  of  the  clerk's  offi- 

V'OL.  LV.  ^I. 
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cial  bond,  given  in  February,  1866;  and  the  clerk   and  his  sureties 
liable,  upon  that  bond,  for  a  devastavit. 

Administrators  and  executors.  Clerk  of  the  Su [>erior 
Bonds.  Before  Judge  James  Johnson.  Talbot  Su 
Court.     March  Term,  1875. 

Reported  in  the  opinion. 

E.  H.  WoRRiLL;  Blandford  Sl  Garrard,  for  pla 
in  error. 

W.  A.  Little,  by  Peabody  &  Brannon,  for  dc 
ant. 


Bleckley,  Judge. 

The  declaration  was  demurred  to,  and  the  demurrei 
overruled.  The  actiou  was  by  the  governor,  for  the  use< 
legatees  of  an  estate  upon  which  the  ordinary  had  grante 
ministration  to  the  clerk  of  the  superior  court  in  1867 
clerk  having  been  elected  in  January,  1866,  and  given 
with  security,  in  the  usual  form,  in  February,  1866. 
declaration  was  founded  on  this  official  bond,  and  alle 
devastavit  by  the  clerk  as  administrator.  The  question 
by  the  demurrer  was,  whether  the  clerk  and  his  securiii 
his  bond,  given  in  1866,  were  liable  upon  the  bond  for  tl 
leged  devastavit. 

The  bond  required  of  clerks  of  the  superior  court  i: 
same  in  amount  for  each  county  in  the  State  :  Code,  st 
266.  The  bond  to  be  given  by  administrators  varies  in  an 
with  the  value  of  the  estate :  Code,  section  2505.  If 
clerks  are  administrators  and  others  not,  there  is  need  for 
tional  bonds  from  the  former;  and  if  some  clerks  have  in 
hands  more  valuable  estates  than  others,  there  is  need  for  he 
bonds  in  proportion  to  the  greater  value.  This  will  harm 
the  two  systems,  of  uniformity  in  clerks' bonds  and  varic 
administrators'  bonds.  Administration  in  no  instance  dev 
upon  tlie  clerk  by  virtue  of  his  office ;  he  has  to  l)e  appoint 
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the   ordinary,  after  citation,  and   may  be  appointed  or  not, 

(Code, sections  2495,  2496, 2497,)  in  the  ordinary's  discretion, 

under  certain  restrictions.     He  is  compelled  to  serve,  (Code 

section  2495;)  but  so  he  was  prior  to  the  adoption  of  the  Code, 

(20  Georgia  Reports,  775;)  yet  it  was  ruled  that  the  admin- 

^Iration  vested  in  the  individual,  and  not  in  the  officer,  and 

>ifa8  Dot  transmitted  with  the  office  of  clerk  to  the  successor : 

22  Georgia  jRcporte,  431.     It  is  difficult  to  see  how  a  duty 

which  remains  to  be  performed,  in  part,  and   perhaps  in   the 

wort  material  and  responsible  part,  after  the  official  term  has 

Spired,  and  after  a  successor  has  been  elected  and  qualified, 

>nd  is  in  full  exercise  of  the  ordinary  functions  of  the  office, 

^  be  treated  as  an  official  duty  secured  by  the  official  bond- 

In  th^  present  case,  we  have  the  less  difficulty  in  holding 

that  the  clerk's  securities  are  not  liable,  as  the  bond  was  given 

fcrfore  the  passage  of  the  act  of  1866,  (Code,  section  2495,) 

^  as  it  does  not  appear  that  the  devastavit  com\y\a\ned  of  was 

^omitted  while  the  clerk  was  in  office  as  clerk.     We  do  not 

•y  that  were  these  two  facts  otherwise  our  judgment  would 

Ijc different,  but  they  have  some  weight  in  shaping  our  opin- 

;  ^  on  the  particular  case  before  us. 

Judgment  reversed. 


John  M.  Dorset,  executor,  plaintiff  in  error,  vs,  John  W. 
Black,  defendant  in  error. 

*•  When  a  party  applies  for  the  writ  of  certiorari,  under  section  4056  of  the 
Code,  he  must  make  affidavit  not  only  that  he  believes,  but  that  "  ^e  is  ad- 
vised  ^^  that  he  has  good  cause  for  certiorari, 

*•  When  there  is  no  question  of  fact,  in  the  judgment  of  the  superior  court, 
iiToIved,  and  hence  no  need  of  a  new  trial,  it  is  "  the  duty  of  the  judge  to 
iCBder  a  final  judgment  and  have  it  executed  in  the  case  without  sending 

it  back  to  the  tribunal  below." 
^  Strict  pleading  is  not  required  in  the  justice  courts,  and  the  omission  of 

die  word  "  cu "  before  executor,  in  a  suit  there  against  such  executor,  or 

m  the  Tcrdict  or  judgment  against  him,  does  not  vitiate  the  proceeding. 
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Certiorari.  Justice  Courts.  Administrators  and  e 
Judgments.  Before  Judge  Bice.  White  Superio 
May  Term,  1875. 

Reported  in  the  opinion. 

G.  M.  Netherland,  for  plaintiff  in  error. 

WiER  Boyd,  for  defendant, 

Jackson,  Judge. 

A  motion  was  made  in  the  justice's  court  to  enter  i 
ment,  nunc  pro  tunc,  upon  the  verdict  of  a  jury  ren 
1 864.  The  justice  refused  to  grant  the  motion,  and  tl 
tiff,  J.  W.  Black,  carried  the  case  by  certiorari  to  the 
court.  That  court  sustained  the  certiorari,  and  passe 
der  for  a  new  trial,  and  directing  the  justice  to  ''e 
sign  up  judgment,  nunc  pro  tunc,  for  the  plaintiff  for  p 
interest  and  costs."  The  defendant  appeals  to  this  cc 
assigns  for  error:  first,  that  the  court  err^l  in  this, 
statute,  in  cases  wliere  the  costs  are  not  paid  and  bon 
requires  the  party  applying  for  the  writ  to  swear  ^H 
adviaed/'  as  well  as  that  he  believes  he  has  good  ( 
cvriiorari;  secondly,  that  the  court  erred  in  this,  tlia 
only  granted  the  new  trial  but  directed  the  justice  to  e 
sign  up  judgment;  thirdly,  that  the  verdict  was  ag£ 
defendant,  executor,  and  not  as  executor. 

1.  Where  a  party  applies  for  tlie  writ  of  certiorai 
section  4053  of  the  Code,  the  statute  prescribes  that 
swear  that  he  ^^ verily  believes^'  he  has  good  cause  forc<? 
and  stops  there;  but  wliere  he  applies,  under  sectic 
which  is  the  case  here,  he  is  required  to  swear,  in  c 
that  "Ae  is  advised^^  that  he  has  sucli  good  cause.  1 
seem  tiiat  the  legislature  intended  that  when  the  par 
not  pay  the  costs  and  give  tlie  security,  as  in  ordinal 
under  section  4053  of  the  Code,  he  should  get  compe 
vice  before  delaying  the  other  party.     At  all  events  th( 
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ainly  requires  that  be  shall  swear  that  he  is  so  advised,  and 
e  cannot  alter  or  annul  the  provision. 
2.  In  cases  where  there  is  no  question  of  fact,  the  Code 
rovides  that  the  judge  of  the  superior  court  shall  make  a 
oal  decision  in  the  case,  and  not  send  it  back  and  direct  the 
ustice  to  make  it.  In  this  case  the  judge  grants  the  new  trial, 
ind  yet  dictates  the  decision  of  the  justice  of  the  peace  and 
^e  judgment  he  is  to  sign  up.  We  think  this  without  au- 
thority of  law  and  against  the  statute:  Code,  section  4067. 

3.  As  to  the  other  error  complained  of,  that  the  verdict,  if 
there  was  one,  was  not  against  the  executor  ««  executor,  the 
little  word  "cw"  being  left  out,  we  think  in  proceedings  in  the 
justice's  court  no  such  nicety  of  pleading  or  practice  is  recjuired. 
^  the  whole,  we  think  from  the  record  tliat  execution  has 
heen  long  ago  issued  in  this  case,  perhaps  paid  off,  perhaps 
"omaant;  and  think  that  \\\^  ceriiorari  sliould  have  been  dis- 
Diisaedand  the  judgment  of  the  justice  of  the  peace  affirmed; 
*nd  we  80  direct. 

Judgment  reversed. 


^CK  Bird,  plaintiff  in  error,  vb.  The  State  of  Georgia*, 
defendj^nt  in  error. 

'•  Acts  of  preparation  to  meet  and  resist  an  aggressor  cannot  be  urged  by  him 
^  provocation.  The  drawing  of  a  weajK^n  with  intent  to  use  it  upon  one 
^  two  brothers  present,  will  justify  the  procurement  of  a  stick  with  which 
^  i^ist  the  intended  assault ;  and,  hence,  possession  of  the  stick  will  not 
^  such  provocation  as  will  reduce  to  manslaughter  a  homicide  committed 
*7the  assailant. 

^ere  there  is  not  an  assault  or  an  attempt  to  do  a  serious  personal  injur)', 
^  provocation  by  abusive  words  only,  the  homicide  is  not  manslaughter. 

3"  A  charge  that  recites,  hyjjothetically,  a  state  of  facts  more  favorable  to  the 
P^ner  than  the  evidence  warrants,  and  adds  that  if  these  facts  be  found, 
«c  killing  is  not  murder  but  manslaughter,  unless  the  evidence  shows  it  to 
•*  justifiable,  is  not  an  error  of  which  theprisoner  can  complain. 
^  **  this  case  the  offense  proven  was  clearly  murder,  and  the  verdict  was 
*>tcontiary  to  law  or  to  evidence. 
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Criminal    law.     Manslaughter.     Charge  of  Court.      ^^^ 
trial.     Before  Judge  Hall.     Monroe  Superior  Court.    ^^ 
ruary  Term,  1875. 

Reported  in  the  opinion. 

Hammond  &  Berner,  by  W.  T.  Trippe,  for  plaiuti^^  '" 
error. 

T.  B.  Cabaniss,  solicitor  general,  by  Peeples  &  How^S^L, 
for  the  stale. 

Bleckley,  Judge. 

Tlicre  was  a  party  at  night,  in  the  week  of  Christmas.      It 
was  given  in  a  small  kitchen,  and  the  guests  being  numerous^ 
most  of  them  were  outside  of  the  building.     About  nine  or 
ton  o'clock,  a  brother  olF  deceased  and  a  brother-in-law  of  pris- 
oner, had  an  altercation  in  the  crowd  out  of  doors,  about  sooote 
apples  which  tlie  former  had  purchased  from  the  latter  with- 
out paying  the  full  price.     Prisoner  walked  up  and  said  tb« 
money  must  be  paid  now.     He  drew  his  knife  on  the  brother 
of  deceased,  who  stepi^ed  back  to  pull  off  his  coat.     Deceasei* 
then  came  up  and  told  his  brother  to  have  no  difficulty;  that 
he  would  pay  for  the  apples  and  stop  the  fuss.     The  brother 
replied,  there  was  nobtKly  there  to  have  a  fuss  with  but  th»^ 
damned  Zack  Bird,  (prisoner.)     Deceased,  (who,  accorJiug  to 
one  of  the  witnesses,  had  a  stick  in  his  hand,  but  there  w^ 
no  evidence  of  any  demonstration  with  it,  or  attempt  to  use  it>) 
said,  damn  Zack  Bird,  who  is  he?  nobody  cares  anything  ft^^ 
him.     Prisoner  swore  he  would  shoot  some  boily's  head  off  ^' 
have  the  a|>ples  back,  or  have  pay  for  them,  or  something  ^^ 
that  effect.     He  drew  a  pistol  from  his  pocket,  and  shotd^ 
ceased  in  tlie  temple,  and  of  the  wound  deceased  dietl  ne^ 
morning. 

This  was  murder.     Argument  could  not  make  the  matt^ 
plainer  to  any  one  who  has  read  the  Penal  Code. 

The  charges  of  the  court  complained  of,  if  erroneous  at  *^*' 
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more  &vorabIe  to  the  prisoner  than  they  should  have 
n.  One  of  thepi  lays  down  the  rule  applicable  to  the  case, 
:he  deceased  or  his  brother  procured  a  stick  with  which  to 
ist  prisoner ;  whereas,  there  is  no  evidence  that  either  of 
jm  procured  a  stick  on,  or  for,  the  occasion.  The  most  that 
5  evidence  suggests  is,  that  the  deceased  had  a  stick ;  but 
lether  he  did  not  bring  it  with  hini  to  the  party,  or  when 

where  he  got  it,  does  not  appear.  There  is  no  hint  in  the 
idenoe  that  he  attempted  to  use  it.  The  rule  stated  by  the 
>urt  is  correct,  and  would  have  been  applicable  if  the  evi- 
ence  had  shown  the  procurement  of  any  stick.  Again,  tiie 
ourt charged  upon  the  general  nature  of  the  assault  requisite 
0  reduce  the  oflFense  to  manslaughter,  but  there  was  no  evi- 
lewceof  any  iissault.  This,  also,  was,  on  that  account,  more 
bvorable  to  the  prisoner  than  he  had  a  riglit  to  ask.  He 
Med  to  show  any  provocation  except  by  words  alone.  To 
ui^tract  the  jury  to  search  the  evidence  for  any  other  provoca- 
tion, was  an  error  full  of  tenderness  to  the  prisoner.  Under  the 
wfiuenceof  such  a  charge  the  jury  might  have  made  a  mistake 
w  his  favor,  but  could  not  possibly  have  made  any  agaiast  him. 
Let  the  judgment  be  afiBrmed. 


J^bnBard,  plaintiff  in  error,  tw.  The  State  of  Georgia, 
defendant  in  error. 

'  "'here  a  bill  of  indictment  properly  charges  the  defendant  with  an  assault 
^^  intent  to  murder,  and  alleges  such  striking  and  wounding  as  would 
''PPort  a  verdict  for  assault  and  battery,  a  verdict  for  an  assault  will  be 
'''^^ned,  though  the  assault,  as  a  separate  offense,  be  not  charged  to  have 
****!  unlawfully  conmiitted,  and  the  judgment  will  not  be  arrested. 
Taking  the  whole  indictment  together,  the  unlawfulness  of  the  assault  ap- 
^^^  with  sufficient  legal  certainty. 

Criminal  law.      Indictment.      Before  Judge  Hopkins. 
^""'ton  Superior  Court.     April  Term,  1875. 

Sported  in  the  opinion. 
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Gartrell  &  Stephens;   McCay  &  Trippe; 
Glenn  ;  Howell  Glenn,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

'  This  was  an  indictment  for  an  assault  with  intent  to 
der.  The  indictment  charged  that  the  defendant,  John  I 
"with  force  and  arms,  and  a  knife,  a  weapon  likely  to 
duce  death,  in  and  upon  one  William  A.  Spencer,  in  the  p 
of  the  state,  did  make  an  assault  with  intent  unlawful) 
kill  the  said  Spencer  with  malice  aforethought,  the  said  I 
then  and  there  being  a  person  of  sound  memory  and  di 
tion,  and  with  said  knife  the  said  Bard  did  then  and  t 
unlawfully  cut,  stab  and  wound  the  said  Spencer."  The, 
returneil  a  verdict  for  an  assault,  and  the  defendant  move 
arrest  the  judgment  on  the  ground  that  the  assault  vm 
charged  with  sufficient  certainty,  and  particularly  that  th- 
sault  was  not  charged  to  have  been  unlawfully  done. 

1.  We  think  that  if  the  indictment  had  closed  with 
words  "did  make  an  assault,"  it  would  have  been  a  fiill 
cription  of  that  offense,  under  our  Code.  It  was  not  » 
sary  to  aver  that  the  assault  was  unlawful.  But  wheo 
assault  with  intent  to  murder  was  so  charged  in  the  io 
ment  as  to  have  supported  a  verdict  for  that  offense,  had 
been  rendered,  it  is  too  well  settled  to  admit  of  doubt 
the  verdict  for  the  lesser  offense  of  an  assault  will  be 
tained  ;  and  when  the  indictment  further  charges  an  ud 
ful  cutting,  stabbing  and  wounding  with  a  knife,  it  do 
that  which  was  as  clear  as  a  sunbeam  before  still  clear 
it  be  ])ossibIe. 

2.  If  it  be  necessary  to  charge  that  the  assault  was  ur 
ful,  taking  all  the  indictment  together,  it  does  charge  it 
certainty.  The  verdict  of  stabbing,  of  assault  and  batter 
of  assault,  either  of  them  might  have  been  rendered  and  w 
have  been  sustained  by  this  indictment,  and  the  moti( 
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irrest  the  judgment  was  properly  overruled,  and  the  judg- 
J^ent  below  is  affirmed. 
Judgment  affirmed. 


John  Mixon,  plaintiff  in  error,  vs.  Aurelia  Pollok,  de- 
fendant in  error. 

Conflicts  of  evidence  and  credibility  of  witnesses  are  for  the  jury,  and  a  re- 
viewing court,  even  in  an  extreme  case,  will  generally  acquiesce  in  a  doubt- 
™  verdict  where  the  judge  who  tried  the  cause  has  refused  to  interfere. 

New  trial.  Before  Judge  Gibson.  Burke  Superior  Court. 
%  Term,  1874. 

Reported  in  the  opinion. 

John  J,  Jones,  for  plaintiff  in  error. 

JoHK  T.  Shewmake,  by  brief,  for  defendant. 

Bleckley,  Judge. 

A  sister  sued  her  brother  and  sister,  and  recovered  against 
^  brother  alone.  The  sole  complaint  is,  that  the  verdict 
•*  contrary  to  law  and  evidence  and  the  charge  of  the  court. 
)o  these  grounds  the  brother  moved  for  a  new  trial,  and  it 
^  refused. 

The  cause  of  action  alleged,  was  the  promise  to  pay  a  fixed 
un  for  withdrawing  a  caveat  to  a  will.  Defendants  denied 
le contract  as  declared  upon;  averred  that  none  was-  made  to 
kidi  the  brother  was  a  party;  and  alleged  that  the  one  in 
t  made  between  the  two  sisters  was  broken  by  the  plaintiff, 
lereby  the  consideration  totally  failed.  The  brother  was 
t  sworn  as  a  witness,  but  the  sisters  both  testified,  and,  for 
men,  they  swore  hard.  One  of  them  must  have  been  in 
p  error,  for  they  disagreed  widely.  The  plaintiff's  hus- 
d  corroborated  her  fully.  Other  witnesses  supported  the 
^ndani-sister  in  her  version  of  the  contract,  and  in  the 
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breach  of  it  by  the  plaintiff,  and  there  was,  altogether,  ^^ 
conflict  in  the  evidence  that  the  jury  might  have  found  ekti, 
way.     We  should  have  been  rather  better  satisfied  with  tk 
verdict  if  it  had  been  in  favor  of  both  defendants,  instead  0/ 
for  the  plaintiff  against  one  of  them.     But  if  anything  is  Ar 
the  jury,  it  is  the  credibility  of  witnesses,  and  as  they  have 
thought  proper  to  believe  the  plaintiff  and  her  husband,  ve 
will  not  disturb  the  verdict.     The  principles  which  underlie 
trial  by  jury,  require  that  even  this  verdict  should  be  spared 
by  a  reviewing  court.     If  the  judge  who  tried  the  case  liad 
set  it  aside,  we  should  have  thought  him  justified. 
Judgment  affirmed. 


Saulsburv,  Respess  &  Company,  plaintiffs  in  error,  w 
John  D.  McKellak,  defendant  in  error. 

To  entitle  a  landlord  to  assert  his  special  lien  on  a  crop,  he  must  prove  to  the 
satisfaction  of  the  jury  that  the  crop  or  fund  from  it,  which  he  seeks losub- 
ject,  was  raised  on  his  land.  The  mere  fact  that  land  was  rented  by  Iwa 
to  certain  parties,  and  that  these  parties,  or  one  of  them,  consigned  cottoi 
to  certain  factors,  and  that  cotton  was  one  of  the  crops  made  on  the  lano" 
lord's  fann,  does  not  cast  upon  the  defendants,  who  are  third  persons  m 
possession  of  the  cotton  or  its  proceeds,  the  onus  of  proving  that  thccottoa 
was  not  made  on  the  landlord's  land,  but  on  some  other  land. 

Landlord  and  tenant.  Liens.  Before  Judge  Hill.  BiU 
Superior  Court.     October  Term,  1874. 

Reported  in  the  opinion. 

E.  F.  Best,  for  plaintiffs  in  in  error. 

Hill  &  Harris,  for  defendant. 

Jackson,  Judge. 

McKellar  rented  a  plantation  to  Peter  M.  and  Wiley  ! 
Curry,  and  took  their  note  for  rent.  Some  cotton  was  coi 
signed  by  Peter  M.  Curry  to  Saulsbury,  Respess  &  Conipau 
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who  sold  it  and  applied  the  proceeds  thereof  to  the  payment  of 
fe  indebteduess  to  them.  An  effort  was  made  by  McKellar 
to  levy  a  distress  warrant  upon  the  cotton,  but  it  was  sold, 
•nd  proceeils  applied  to  the  payment  of  a  debt  to  Saulsbury,  Res- 
pess &  Company  before  any  levy  could  be  made.  McKellar 
tad  notified  one  of  the  Saulsburys  of  his  lieu  on  cotton  raised 
on  his  farm.  There  was  very  slight  evidence,  if  eny  at  all, 
^AeooUon  having  been  raised  on  the  farm  which  McKellar 
tinted  to  the  Currys.  The  court  charged  to  the  effect  that  if 
tie  jury  believed  that  land  was  rented  to  the  Currys  by  Mc- 
Kellar, and  cotton  raised  on  that  land,  that  then  they  might  infer 
tlat  this  cotton  at  Saulsbury,  Respess  &  Company's  ware- 
^^188,  store<l  as  the  property  of  Peter  M.  Curry,  and  sold  by 
tfcem,  was  the  cotton  raised  on  McKellar's  farm,  and  that  it 
ievolved  on  the  defendants  to  show  it  was  raised  elsewhere* 

We  think  this  charge  was  error.  The  burden  of  proof  is 
*n  the  landlord  to  make  good  his  special  lien  on  this  cotton- 
to  do  that,  he  must  show  that  it  was  raised  on  his  land  ;  and 
•fhe  fail  to  do  that  to  the  satisfaction  of  the  jury,  he  has  no 
fcondation  for  the  action  and  must  fail.  We  are  aware  of  no 
^Dciple  of  law  which  shifls  the  burden  of  making  out  his 
te  from  off  his  own  shoulders  and  lays  the  weight  thereof 
>pon  those  of  his  advei-saries,  who,  to  say  the  least,  are  in  the 
Possession  of  the  proceeds  of  the  cotton  lawfully  and  claim  it 
«  matter  of  right. 

The  section  of  our  Code,  3759,  quoted  and  relied  upou  by 
Miiisel  for  defeudant  in  error,  was  not  designed  to  cover  a 
ise  of  this  sort,  and  to  authorize  such  a  charge  of  the  court ; 
id  if  it  was  so  designed,  we  think  the  facts  here  do  not  make 
case  where  the  court  should  have  changed  the  onus  ;  and 
at  the  charge,  especially  that  the  jury  might  draw  the  infer- 
ce  that  the  cotton  held  by  defendants  was  raised  on  the  laud 
plaintiff,  because  some  cotton  was  raised  there,  was  error, 
le  conclusion  is  a  complete  non  sequitur  to  the  premise,  as  it 
iseuts  itself  to  our  view,  and  we  reverse  the  judgment  on 

ground  that  the  court  erred  in  so  charging  the  jury. 
Fudguieut  reversed. 
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ViNCE  Wn^fiON,  plaintiff  in  error,  v9.  The  State  of  Grit*- 
QIA,  defendant  in  error. 

Burglary  in  the  night  time  being  established,  attended  with  larceny  of  wf^ 
flour,  rice,  two  bolts  of  cloth  and  a  lady's  skirt,  all  stolen  from  withiatitf 
building  which  was  broken  open,  the  prisoner's  participation  in  the  bn^ 
glary  is  sufficiently  made  out  by  evidence  that  he  was  a  mechanic,  and  Ai 
the  breakihg  was  with  a  tool  used  in  a  skillful  manner ;  that  next  iait 
grains  of  rice  were  found  scattered  along  frpm  the  building  to  his  sbo^ 
situated  in  the  same  enclosure,  some  grains  also  being  within  the  ibopi 
and  that  on  executing  a  search  warrant  in  the  afternoon  of  the  same  dq^  [ 
at  the  prisoner's  dwelling-house,  he  being  present,  the  cloth  and  skirt  i 
found  there  concealed  in  his  bed :  the  prisoner  failing  at  the  trial  to  ofc  \ 
any  explanatory  evidence,  or  any  evidence  of  good  character,  but  ] 
upon  his  statement,  made  first  immediately  after  the  goods  were  found  If 
the  officer  in  his  possession,  and  repeated  at  the  trial  to  the  jury,  whiik  I 
statement  was,  in  substance,  that  he  was  absent  when  the  goods  vati 
brought  to  his  house  on  the  night  of  the  burglary;  that  he  found  diem  itet J 
on  his  return,  and  was  told  by  his  family  that  they  were  bron^t  and  )AA 
by  another  man. 

Criminal  law.     Burglary.     Before  Judge  McCuTCHHfc] 
Whitfield  Superior  Court.     April  Term;  1875. 

Reported  in  the  opinion. 

Johnson  &  McOamy,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

The  plaintiff  in  error  was  convicted  of  burglary.     HbJ 
makes  no  com|)laiut  of  the  charge  of  the  court,  orof  anfl 
ruling  upon  evidence.     His  sole  reliance  is  on  the  incondn 
siveness  of  the  proof  made  against  him.     The  corpus  < 
of  burglary  in  the  night  time  was  established  beyond  all  < 
tion,  and  the  only  problem  left  was,  who  was  the  burgkrlj 
The  jury,  on  the  evidence,  thouglit  it  was  the  prisoner  1 
them,  and  found  him  guilty.     The  main  features  of  the 
dence,  so  far  as  it  went  to  implicate  the  prisouer,  are 
ted  briefly  in  the  head-note.     His  bed  was  searched. 
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Proved  to  be  the  hiding  place  for  some  of  the  goods  removed 
'W)^  the  broken  building.  He  failed  to  account,  satisfac- 
toriljr,  for  their  possession,  or  for  his  own  whereabouts  on  the 
ligbtof  the  burglary.  Rice  was  traced  into  his  shop  all  the 
Wijfrora  the  broken  building,  some  two  hundred  feet,  by 
Scattered  grains  wasted  in  its  removal.  According  to  many 
tnthorities,  the  mere  possession  of  stolen  goods  missed  from 
tte  building,  will  not  serve  as  a  basis  of  conviction  of  bur- 
gUiy:  1  Whar.  Cr.  Law,  section  729;  1  Parker's  0.  C, 
447;  Burrell  on  Cir.  Ev.,  455-6.  But  here,  while  it  is  the 
Btrongest  evidence  against  the  prisoner,  it  is  not  the  only  evi- 
dence against  him.  Rice  was  tracked  to  his  shop;  he  was  a 
Workman,  and  the  door  was  broken  open  by  a  rather  skillful 
driving  of  a  bar,  so  as  to  disable  the  lock  at  the  right  place ; 
Iwo  bolts  of  cloth  and  another  article,  which  came  out  of  the 
biiiUing,  were  not  only  found  at  his  house  the  next  afternoon 
ifter  the  burglary,  but  they  were  discovered  in  the  bed,  cover- 
id  op  and  concealed  ;  and  he  gave  no  account  of  them,  except 
bf  his  bare  statement  that  he  found  them  in  the  house  on  his 
^arn  home  in  the  night,  and  was  told  by  his  family  that 
feley  were  brought  there  and  left  by  some  other  man.  If  he 
b  Oct  guilty,  he  is  an  unfortunate  wretch  in  the  grip  of  most 
Herdless  cipcumstances.  We  are  willing  to  take  the  word  of 
•he  juiy  for  his  guilt,  based  on  these  circumstances,  and  leave 
lie  case  as  we  find  it.     It  is  not  the  strongest,  but  strong 

DOUgh. 

Judgment  affirmed. 


LMB3  J.  Fraser,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

On  the  trial  of  defendant  for  murdet,  all  the  testimony  going  to  show  mo- 
ive  is  material  to  the  issue,  because  there  can  be  no  murder  without  malice 
ad  no  malice  without  motive. 

rherefore,  testimony  to  the  effect  that  defendant  had  step-children  living 
ith  him,  and  who  left  him  at  night  and  went  to  deceased's  residence,  and 
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the  reasons  which  induced  them  to  do  so,  particularly  the  fact  that  ] 
lived  in  illicit  cohabitation  with  one  of  the  girls  and  wished  to  mtr 
coupled  with  the  other  fact  that  deceased  had  taken  care  of  these  ch 
and  refused  to  give  them  up,  and  resisted  a  habeas  corpus  suit  for  th 
admissible  as  showing  motive  for,  and  malice  in,  the  homicide. 

3.  Letters  of  defendant  to  the  girl  he  had  so  used  and  wished  to  man] 
to  others  about  her,  evincing  great  anxiety  to  get  possession  of  her  p 
though  purporting  to  have  been  written  at  a  place  where  he  had  nenr 
and  without  date,  are  admissible  for  the  same  reason. 

4.  Disputes  amounting  to  the  demand  for  the  step-children  by  dcfendan 
the  refusal  to  deliver  them  up  by  deceased,  and  culminating  in  a  i 
corpus  case  about  them,  may  well  be  termed  "  a  difficulty,"  and  die  c 
of  the  court  that  the  state  claimed  that  there  had  been  a  difficulty  b« 
defendant  and  deceased,  is  supported  by  such  evidence,  and  is  not  1 
thetical. 

5.  The  sayings  of  the  defendant  as  to  all  matters  material  to  the  issm 
admissible ;  and  as  the  capacity  of  the  horse  he  is  said  to  have  been  r 
for  swiftness,  was  material  on  account  of  the  distance  he  had  to  ride  an 
time  within  which  he  had  to  make  it,  his  sayings  are  admissible  about 
capacity,  as  well  as  about  everything  else  material,  as  much  so  as  anyil 
he  may  have  made. 

6.  Questions  of  fact  are  for  the  jury,  especially  in  cases  of  circumstantii 
dence;  and  where  no  error  of  law  has  been  committed,  and  the  com 
submitted  to  them  the  law  in  regard  to  such  evidence  and  no  compla 
made  about  the  charge  in  this  respect,  and  there  is  ample  evidence  \ 
ihorize  the  finding,  this  H^rt  will  not  interfere — the  verdict  being  n( 
against  the  law  nor  the  evidence. 

Criminal  law.  Evidence.  Charge  of  Conrt.  Before  Ji 
Hill.     Houston  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

Lanier  &  Anderson,  Hill  &  Harris;  H.  M.  Ho 
CLAW;  L.  C.  Ryan,  for  plaintiff  in  error. 

Charles  J.  Harris,  solicitor  general;  Duncan  &  J 
LER;  Warren  &  Grice,  for  the  state. 

Jackson,  Judge. 

Dr.  Joseph  B.  Dunwoody  was  murdered  at  the  door-si 
his  house  in  Houston  county  under  circumstances  of  | 
atrocity. 
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tt  night  as  if  to  visit  a  patient,  and  while  talking  to  the  mur- 
4eter  about  the  supposed  sick  person,  he  was  shot  down  by 
Aefelse  messenger.  Suspicion  rested  upon  the  defendant; 
he  was  arrested,  tried  and  found  guilty,  and  being  recom- 
meoded  to  mercy  by  the  jury,  was  sentenced  to  the  peniten- 
tiary for  life.  A  motion  was  made  for  a  new  trial  on  various 
ponnds,  it  was  overruled  on  all  of  them,  and  the  case  comes 
beifore  us  for  review.  The  evidence  is  very  voluminous;  the 
qoestioD  turns  on  circumstantial  testimony,  and  without  going 
into  detail,  it  will  be  sufficient  to  state  briefly  the  points  macfe 
in  the  motion  for  a  new  trial  and  the  facts  on  which  these 
points  rest  for  decision. 

1,  2.  The  defendant  had  step-children,  his  wife  was  dead, 
«oe  of  these  step-children  he  cohabited  with  illicitly,  and 
awght  to  marry  her.  They  all  left  him,  and  deceased  took 
them  to  his  house  and  cared  for  them,  and  this  testimony  was 
•dmitted  to  go  to  the  jury.  We  think  it  legal  as  showing 
■wtivein  the  defendant  to  kill,  and  coupled  with  an  effort  to 
{et  them  back,  and  resistance  on  the  part  of  deceased  in  a 
'^okea$  corpus  case,  it  is  admissible  to  show  malice,  and  there- 
fcreone  ingredient,  and  the  main  one,  of  murder. 

3.  Letters  were  also  introduce*!  showing  an  eager  desire  to 
get  possession  of  the  step  daughter  whom  he  wished  to  mar* 
'y;one  to  her  and  one  to  another  person,  one  without  date 
•nd  the  other  purporting  to  come  from  Atlanta,  where  de- 
fcdant  had  not  been.  One  of  the  letters  admitted  the  inees' 
*Km«  intercourse  with  the  girl.  These  were  also  objected  to. 
We  think  them  admissible  for  the  reasons  given  above. 

4.  The  court  told  the  jury  that  the  state  claimed  that  there 
Ittd  been  a  difficulty  between  deceased  and  prisoner  and  that 
Ihcy  should  see  about  that ;  and  this  was  objected  to  as  an 
erroneous  charge.  We  think  the  charge  right.  There  had 
been  difficulties  about  these  children,  especially  the  much  in- 
ured girl,  and  it  was  proper  for  the  jury  to  consider  them. 

5,  It  is  also  complained  that  the  sayings  of  defendant  about 
be  speed  of  his  horse  were  admitted  to  go  to  the  jury.  It 
IB  right,  we  think.     The  defendant  was  twelve  or  thirteen 
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miles  off  at  eight  o'clock  at  night  or  after,  and  the  speed  of 
the  horse  to  show  that  he  could  make  the  distance  by  a  litde 
after  ten^  in  less  than  two  hours,  was  material  to  the  issae,  and 
he  ought  to  have  known  how  swifl  the  horse  he  was  riding 
was^and  his  sayings  are  admissible  against  himself. 

6.  The  verdict,  we  think,  is  right;  at  all  events,  it  was  for 
the  jury  to  decide  on  the  facts.  Their  decision  is  sustained 
by  the  evidence,  and  is  not  against  the  law.  No  complaint  ia 
made  of  the  charge  except  upon  the  single  point  alluded  to 
about  the  diflBculty  between  deceased  and  defendant,  and  we 
presume  the  court  gave  the  law  correctly  as  to  circumstantial 
evidence,  and  how  full  and  clear  and  exclusive  of  other  ra- 
tional theories  of  the  case,  consistent  with  the  evidence,  it 
should  be,  to  authorize  a  conviction. 

Defendant  paid  he  had  been  to  kill  a  man,  who  was  not  at 
home,  the  night  before,  and  the  murderer  was  at  Dunwoody's 
the  night  before,  and  Dunwoody  was  not  at  home.  Defendant 
had  a  double-barreled  shot  gun,  and  rode  a  horse  such  as  is 
describetl.  This  gun  was  loaded  with  the  sort  of  buckshot 
which  killed  deceased,  and  with  the  number  of  shot  foundin 
the  body  of  deceased  and  in  the  door  and  house  where  the 
killing  was  done.  He  took  ten  buckshot  to  load  it,  one  fell 
o!i  the  floor  and  did  not  go  in  the  gun,  and  nine  were  found. 
C>ne  witness  recognized  him  on  the  gray  horse,  and  riding 
rapidly  towards  Dunwoody 's  house.  Many  saw  him,  hot 
failed  to  recognize  his  face,  but  the  description  they  gave  ft 
his  appoarance.  He  failed  to  account  for  his  absence  fioo 
the  party  at  Scarborough's,  from  eight  o'clock  to  nearly  niid- 
night,  and  to  account  for  his  having  a  double-barreled  goDi 
and  taking  it  to  the  party,  and  leaving  it  outside  concealed; 
and  his  own  statement  is  by  no  means  satisfactory.  He  was 
absent  some  three  to  five  hours  from  the  party,  and  in  M 
statement  said  he  had  gone  to  sleep  in  a  fence  corner  ato 
trying  to  see  a  woman  of  easy  virtue,  who  was  not  at  hcuD^ 
and  could  show  by  no  one  who  told  him  that  she  was  not 
at  home.  The  night  was  very  cold.  On  the  whole,  w« 
think  he  got  off  well  by  the  recommendation  to  mercy, and 
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isoonseqaent  imprisonment  for  life,  aiul  we  decline  to  inter- 
ire. 
Jadgment  affirmed. 


Wadley,  Jones  &  Company,  plaintiffs  in  error,  vs,  Henry 
P.  Jones,  defendant  in  error. 

'•  When  there  is  no  cause  of  action  at  the  commencement  of  suit,  there  can 
be  no  recovery,  although  one  accrue,  respecting  the  same  subject  matter, 
while  the  suit  is  pending. 

t  On  a  bill  brought  by  a  partner  against  his  copartners  for  account  and 
settlement  as  to  a  branch  .of  the  business  which  had  been  discontinued,  and 
in  respect  to  which  Uie  partnership  had  been  dissolved,  and  also  for  a  share 
of  profits  in  a  second  branch  of  the  business,  not  discontinued  but  in  active 
Progress,  and  in  respect  to  which  the  partnership  still  'subsisted,  the  jury 
living  found,  in  effect,  (and  this  finding  being  supported  by  the  evidence) 
^  the  suit,  when  commenced,  was  groundless  as  to  both  branches  of  the 
bnsiness,  a  verdict  in  complainant's  favor  for  a  share  of  the  profits  which 
pending  the  suit,  accrued  from  the  latter  branch,  is  illegal ;  more  especially 
« the  bill  did  not  seek,  nor  the  verdict  provide  for,  a  dissolution  of  the 
•ohsisting  partnership,  a  final  settlement  of  the  accounts,  a  discontinuance 
^  the  business,  or  a  disposition  of  the  assets. 

t-  A  verdict  against  all  of  the  defendants,  which,  as  to  some  of  them,  is  wholly 
'owarranied  by  the  evidence,  should  not  stand. 

t-  h  a  suit  against  copartners  for  a  share  of  past  profits,  the  verdict  should 
I*  against  those  only  who  have  received  more  than  their  proportion,  unless 
•Mne  reason  appears  why  the  others  should  refund  or  contribute. 
»•  When,  by  common  consent,  all  the  members  of  a  partnership  charge  cer- 
*wa  of  their  number  with  the  exclusive  management  of  the  business  and 
•ith  the  collection  and  disbursement  of  all  revenues,  agreeing  that  the 
■tnaging  partners  shall  pay  over  to  each  of  the  others,  separately,  his  share 
^  the  profits  when  dividends  accrue,  each  member  may  sue  separately,  at 
twjfor  unpaid  dividends,  and  there  is  no  occasion  for  resorting  to  equity. 
J*  whether  the  suit  for  dividends  be  in  one  forum  or  the  other,  it  must  be 
••ooght  in  the  county  where  the  managing  partners  reside,  as  they  alone 
•«  the  real  debtors,  and  the  only  necessary  parties  defendant. 
•  Merc  moral  justice  will  not  uphold  a  verdict.     Courts  administer  legal 
Wee,  which  has  relation,  not  to  the  end  only,  but  also  to  the  means,  and 
Evolves  exemption  from  suit  till  there  is  a  cause  of  action,  and  location  of 
•^  in  riie  proper  county,  with  full  and  fair  opportunity  for  trial  before  the 
''^bunal  which  the  law. appoints  to  fake  cognizance  of  the  case. 
Vol.  lv.  22. 
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Actions.  Partnership.  Verdict.  Jurisdiction.  Venue. 
Joint  and  several  obligations.  Before  Judge  GiBSOX.  Barke 
Superior  Court.     May  Terra,  1874. 

Reported  in  the  opinion. 

J.  J.  Jones;  Carswell  &  Denny,  for  plaintiffs  in  error. 
W.  W.  Montgomery;  Jambs  S.  Hook,  for  defendant 
Bleckley,  Judge. 

Concede  to  the  complainant  the  position  that  he  claims  fe 
himself;  treat  him  as  a  partner  by  succession  to  his  frtkff)  , 
through  purchase  of  his  father's  interest,  and  through  recog- 
nition and  acceptance  by  all  the  other  members  of  thefirft 
Concede,  also,  that  there  was  a  firm  styled  WaSley,  Jones 4  ' 
Company,  and  that  it  had,  originally,  two  branches  of  bofr 
ness,  a  copartnership  lumber  business,  and  a  copartnenlup 
railroad  business.  Still,  we  think  the  complainant  wasoo^ 
in  this  suit,  entitlal  to  the  verdict  which  the  jury  rendertd 
in  his  favor.  The  lumber  business  had  been  discoutinoei, 
and,  as  to  it,  the  firm  had  been  dissolved  long  before  the  \ 
complainant  filed  his  bill.  The  railroad  business  was  still  is 
progress.  As  to  it,  there  had  been  no  discontinuance  or  die* 
lution.  The  bill  covered  the  entire  subject  matter  of  ll* 
former  business,  and  sought,  in  respect  to  it,  a  final  acoooel 
and  settlement;  but  it  had  no  such  sco|)e  as  to  the  latter bu^ 
iness,  being  restricted  to  the  complainant's  due  share  in  tb 
net  profits  which  had  accrued  therefrom,  leaving  the  busine* 
to  go  on  as  it  had  done  before. 

1.  It  is  a  rule  of  law  to  which  there  is,  perhaps,  no  eaoep* 
tion,  either  at  law  or  in  equity,  that  to  recover  at  all  then 
must  be  some  cause  of  action  at  the  commencement  of  soiL 
With  an  existing  cause  to  found  upon  in  the  beginning,  ii 
many  cases  matters  arising  pending  the  action,  even  dowoH 
the  time  of  trial,  may,  under  pro|)er  pleadings,  be  bron^ 
into  the  judgment  or  decree.     But  there  are  reasons  of  pobB 
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icy,  as  well  as  of  private  justice,  why  there  should  be  no 
nlless  haste  in  fomenting  litigation,  and  why  people  who 
iiniio  default  and  iiave  committed  no  wrong  should  not 
6Qinmone<l  before  the  public  tribunals  to  answer  complaints 
lich  are  groundless. 

2.  In  the  present  case,  the  j'ury  evidently  disallowed  all 
B complainant's  demand  for  moneys  arising  out  of  the  lum- 
r  business.  They  found,  in  effect,  and,  under  the  evidence, 
^iitly  found,  that  that  business  was  fully  accounted  for.  It  is 
lin, also, that  as  to  the  railroad  business,  the  verdict  embraces 
ly  one  partner's  equal  share  in  the  one  dividend  of  profits; 
d  that  dividend,  according  to  the  evidence,  accrued  and  he- 
me subject  to  distribution  among  the  several  partners  while 
b  action  was  pending.  The  verdict  puts  an  unmistakal)le 
ptive  upon  every  charge  in  the  bill  that  imputes  default  to 
e  defendants  or  any  of  them.  And  that  negative  is  well 
rtified  by  the  evidence. 

3.  The  verdict  is  against  all  of  the  defendants,  and  if 
lerwise  unobjectionable,  that  alone  would  be  cause  for  set- 
%  it  aside ;  for,  as  against  the  Jones  defendants,  there  is  no 
klence  upon  which  to  charge  them  with  any  part  of  the 
uplainant's  share  of  the  dividend  in  question,  even  had  it 
tt  due  at  the  commencement  of  suit. 

i.  The  evidence  shows  that  by  arrangement  among  all  the 
lartners,  the  defendants,  Wadleys,  (M.&D.  Wadley,)  were 
manage  the  railroad,  collect  its  revenues,  pay  expenses,  and 
ir  di:^harging  certain  debts,  turn  over,  out  of  the  net 
fits,  from,  time  to  time,  to  each  of  the  other  partners,  his 
lal  share.  It  suflBciently  appears  that  complainant's  father, 
ile  a  member  of  the  partnership,  assented  to  this  arrange- 
Dt;  and  no  discontinuance  or  modification  of  it  is  shown. 
I  Jones  defendants  have  not  overdrawn.  They  each  re- 
^ed  from  the  Messrs.  Wadley,  out  of  this  dividend,  the 
al  share  to  which  they  were  respectively  entitled.  They 
e  had  nothing  to  do  with  complainant's  share.  No  cause 
bowQ  why  they  should  refund,  or  contribute;  and  they 
loder  no  obligation,  legal  or  equitable,  to  stand  bound  for 
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the  payment  of  tliat  share,  which  is  in  the  hands  ol 
Messrs.  Wadley  alone. 

5.  In  consequence  of  the  consent  arrangement  first  reci 
the  Messrs.  Wadley,  if  in  trath  the  complainant  is  a  mea 
of  the  firm  in  lieu  of  his  father,  can  be  made  to  answer 
suit  at  law  for  any  income  from  the  railroad  which  they  d 
wrongfully  withhold,  and  to  which  he  has  right  and  tit 
ISth  Georgia  Repoiis,  451;  Gow  on  Part.,  11;  Story 
Part.,  section  192;  44^  Georgia  Reports,  454.  With  sue 
system  of  collection  and  division  of  profits,  there  is  uooc 
sion  for  going  into  equity  to  constrain  payment ;  but  in  wh 
ever  forum  brought,  the  suit  for  a  share  in  one  of  these  di 
derids,  must,  we  think,  be  located  in  the  county  in  which 
Wadleys  reside,  (which  seems  to  be  Emanuel,  not  Bur 
where  the  Messrs.  Jones  reside,)  they  being  the  real  debt 
and  the  only  necessary  defendants. 

6.  It  may  be  said  that  the  verdict  rendered  is  for 
amount  admitted  to  be  in  hand,  and  therefore  there  would 
no  wrong  done  by  leaving  it  to  stand  as  against  the  Wadfc 
setting  it  aside  only  as  to  the  defendants,  Jones :  49/A  Gi 
gia  Reports,  622.  But  courts  administer  legal  justice,  i 
that  has  relation  to  means  and  noi  alone  to  the  end.  It 
volves  exemption  from  suit  till  there  is  a  cause  of  action, 
cation  of  suit  in  the  proper  county,  and  full  and  fair  oppoi 
nity  for  trial  before  the  tribunal  which  the  law  ap[)oiot{ 
take  cognizance  of  the  case. 

Judgment  reversed. 


Elizabeth  Booker,  plaintiff  in  error,  vs,  Edmuxd 
Worrill,  defendant  in  error. 

1 .  A  husband  may  be  indebted  to  the  wife  for  the  rents  of  bcr  separate 
estate,  and  such  dona  fide  indebtedness  is  a  valuable  consideration  to 
port  a  deed  from  him  to  her. 

2.  A  husband  may  make  a  deed  in  Georgia  directly  to  hb  wife,  and 
deed  is  valid  without  the  intervention  of  a  trustee. 
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3-  ^n  a  contest  between  the  wife  as  claimant  of  the  property  so  conveyed, 
and  other  creditors  of  the  husband,  the  questions  are  as  to  the  bona  fides  of 
Ac  indebtedness  of  the  husband  to  his  wife,  and  fraud  or  no  fraud  in  the 
tnnsaction,  and  these  are  questions  of  fact  for  the  jury. 

Husfemd  and  wife.  Deed.  Trusts.  Before  Judge  James 
Johnson.  Muscogee  Superior  Court.  November  Term, 
1874. 

fieported  in  the  opinion. 

K.  J.  Moses,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

Jackson,  Jadge. 

E.  H.  Worrill  obtained  judgment  against  D.  L.  Booker  and 
llilo  Booker,  on  tlie  31st  of  May,  1872.  Execution  was 
*wd  (hereon  and  levied  upon  a  certain  lot  of  land  in  Colum- 
••b  as  the  property  of  D.  L.  Booker,  which  was  claimed  by 

Sffiabelh  Booker,  his  wife.     On  the  trial  of  the  claim,  plain- 
W  showed  his  fi.  fa.  and  possession  in  defendant.      Mrs. 
looker  showed  a  deed  from  her  husband  for  value,  and  proved 
VWmthathe  was  indebted  to  her  $6,000  00  for  rents  of 
y  Jtods  which  he  had  given  her  several  years  before,  and  that 
ftsdeed  was  made  to  her  in  consideration  of  this  indebted- 
■ttB.    The  deed  was  dated  some  two  weeks  before  the  judg- 
■lenL    It  also  appeared  from  the  testimony  of  defendant  in 
JLJa.  that  he  had  executed  a  mortgage  on  this  land,  and  tried 
to  raise  money  to  pay  plaintiff  and  failed  ;  that  he  offered  the 
JDortgage  twice  to  plaintiff,  who  declined  it;  that  never  hav- 
ing delivered  it  or  realized  anything  on-  it,  he  canceled  it  and 
iold  his  wife  the  entire  lot  free  from  any  incumbrance.     The 
JBiy  found  the  land  subject,  under  the  charge  of  the  court,  and 
bro errors  are  complained  of  in  the  charge. 

1.  That  the  court  erred  in  charging  that  if  the  wife  own- 
ag  a  separate  estate  allows  her  husband  to  use  the  rents  and 
Vofits,  such  use  does  not  create  a  debt  from  the  husband  to  the 
nte.     We  think  that  the  court  erred   in  this  charge.     The 
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statute  of  1866  has  made  a  great  change  id  the  la^ 
state  in  regard  to  the  marriage  relation  so  farasrespe 
erty.  The  wife,  as  to  her  separate  estate,  is  a  fonc  «« 
intents  and  purposes  so  far  as  that  estate  is  concerned ; 
husband  may  become  indebted  to  her  for  the  income 
therefrom,  if  he  uses  and  spends  such  income  as  his 
acknowledges  the  indebtedness  to  his  wife,  and  the  trs 
is  bona  fide.  This  principle  was  ruled  by  this  court 
the  present  term  in  Humphrey  V8,  Copeland;  and  that 
might  owe  the  husband  for  services  as  clerk  and  shi 
nishe<l  therefor,  was  ruled.  It  is,  therefore,  no  1( 
oi)en  question  here. 

2.  The  court  charged  that  a  deed  made  by  the  hu 
the  wife  directly,  without  the  intervention  of  a  trustee, 
at  common  law,  and  that  our  statutes  Iiad  not  cliai 
common  law  except  in  provisions  for  carrying  out 
settlements,  and  that  the  dee<l  from  D.  L.  Booker  to 
Elizabeth,  was  void  for  this  reason.  We  think  our 
have  altered  the  common  law,  and  that  a  deed  may 
directly  from  husband  to  wife.  Of  course,  such  a  < 
be  closely  scanned,  as  has  been  ruled  by  this  com 
fraudulent,  will  be  set  aside  as  agai^ist  the  rights  of  < 
but  if  made  bona  fide  and  to  i>ay  a  subsisting  debt  f 
band  to  wife,  the  deed  will  be  held  good  ;  and  whetli 
ulent  or  not,  is  a  question   for  the  jury:  Code,  secti 

3.  Under  these  cliarges,  the  jury  had  no  option 
were  constrained  to  find  the  property  subject,  and  the 
of  frautl  or  no  fraud  was  not  submitted  to  them.  > 
that  the  true  issue,  and  reverse  the  judgment  and  on 
trial  to  determine  that  issue. 

Judgment  reversed. 
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Thomas  Hambrick,  plaintiff  in  error,  r«.  Thomas  S.  Craw- 
ford, defendant  in  error. 

I.  That  a  defenduit  was  not  served  with  process,  had  no  notice  of  the  suit, 
did  not  appear,  nor  authorize  counsel  to  appear  for  him ;  that  he  was  but  ja 
swety  on  the  debt,  and  that  the  creditor,  after  judgment,  granted  the  prin- 
opal  indulgence  for  a  consideration  and  thereby  discharged  the  surety ; 
flw  the  creditor  failed  to  notify  the  administrator  of  a  co-security,  accord- 
ing to  law,  so  that  the  estate  was  distributed  without  knowledge  by  the  ad- 
nufistrator  that  this  debt  was  a  charge  upon  the  same,  whereby  the  surety 
^8s  injured  in  his  right  to  contribution ;  and  that  the  judgment  itself  was 
finally  set  aside,  are  defenses  available  to  the  surety,  after  levy  upon  his 
property,  by  affidavit  of  illegality,  and  if  they  are  all  known  to  him  at  the 
time  of  filing  such  an  affidavit,  those  of  them  which,  without  a  good 
kgal  excuse,  he  omits  to  set  up  therein  are  gone,  and  cannot,  after  the  ille- 
pKty  is  overruled,  be  urged  in  resistance  to  the  execution,  either  by  a  sec- 
ond aflSdavit  of  illegality  or  by  bill  for  injunction  in  equity. 

&  With  a  good  legal  excuse  for  leaving  the  omitted  defenses  out  of  his  first 
•ffidavit,  the  surely  may  present  them  in  a  second  (setting  forth  therein  his 
**wsc.)  He  cannot  be  denied  a  remedy  expressly  given  by  statute,  by  a 
"de  of  court  to  the  contrary,  nor  can  he  be  obliged  to  resort  to  a  court  of 
^ty  to  have  his  excuse  adjudicated. 

5»  That  counsel  advised  that  it  was  useless  or  improper  to  embrace  the  omit- 
toi  grounds  of  illegality,  and  advised  also  that  the  included  ground  was 
•nfficient  in  law,  is  not  a  good  excuse  for  leaving  out  the  omitted  grounds, 
^Jwngh  the  counsel  was  mistaken  in  his  opinion. 

4»  Judgment  in  favor  of  an  administrator,  rendered  on  a  contract  with  him, 
>^y  be  collected  by  him  after  his  dismission ;  especially  if  objection  be 
"ipd  by  no  one  but  the  judgment  debtor  himself. 
■  S  On  the  hearing  of  a  motion  for  injunction  at  chambers,  it  is  not  the  right 
«  defendant  to  have  a  demurrer  to  the  bill  for  want  of  equity  heard  before 
P'^senting  other  defenses  upon  which  he  means  to  rely.  The  judge  may 
P^Mss  himself  of  the  whole  case  from  both  parties,  and  then  mature  his 
^teion ;  in  rendering  which,  he  should  first  dispose  of  the  demurrer. 
*ne  defendant  being  called  on  to  show  cause  against  the  application  for  in- 
junction, is  entitled  to  show  as  much  cause  as  he  can,  but  not  to  cut  up  the 
proceeding  into  several  trials  and  judgments. 

Injunction.  Illegality.  Attorney.  Practice  in  the  Supe- 
^^  Court.  Before  Jude  Hall.  Henry  County.  At  Cham- 
^    June  5th,  1875. 

Crawford  filed  his  bill  against  Hambrick  making  in  sub- 
tinc<»,  the  following  case: 
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On  January  12th,  1856,  he  became  security  on  a  notegivea 
to  defendant,  as  administrator  of  Sarah  James  by  James  R 
Johnson,  for  $1,675  00,  in  consideration  of  the  purchase  of 
certain  slaves.  James  F.  Johnson  was  then  solvent.  Tbe 
name  of  J.  H.  Johnson,  the  brother  of  the  principal,  was  also 
signed  to  said  note  as  security  in  advance  of  complainant's. 
He  was  then  perfectly  solvent.  On  April  9th,  1859,  a  pay- 
ment of  $73  48  was  made  thereon.  Hambrick,  as  adrainis' 
trator,  brought  suit  on  said  note  to  the  fall  term  of  thesope- 
rior  court  of  Clayton  county.  Complainant  was  ignorant  of  tlie 
fact  that  the  defendant  was  not  then  the  administrator  of  Sarib 
James,  he  having  been  discharged  from  such  trust  on  Decem- 
ber 7th,  1857.  At  the  May  term,  1860,  of  Clayton  court, 
James  F.  Johnson,  tlie  princi[)al,  who  was  also  an  attorney«t 
law,  confesseil  judgment  for  the  defendants  to  said  soit, 
although  he  had  no  authority  so  to  do  from  complainant 
Complainant  had  no  knowledge  that  any  such  suit  had  been 
instituted  against  him,  never  having  been  served  therein;bot 
he  has  been  informed  since  the  rendition  of  said  judgmeat, 
that  said  Johnson  acknowledged  service  for  the  defendants. 
This  was  also  without  authority  from  complainant.  An  ap- 
peal was  taken  from  said  judgment,  and  the  case  continaw 
from  term  to  term  until  May,  1864,  when  said  Johnson 
again  entered  a  confession.  This  was  also  without  the  an* 
thority  of  the  complainant.  In  the  summer  of  1864  defend- 
ant came  to  the  house  of  complainant  and  requestetl  him  to 
point  out  property  of  the  principal  out  of  which  the  amount 
of  said  judgment  could  be  collected  by  levy  and  sale.  Tb» 
complainant  was  about  to  do,  and  actually  accomjwuied  h«n 
and  the  sheriff  to  Jonesboro  for  this  purpose,  but  there  HaO* 
brick,  in  consideration  of  the  payment  to  him  of  §100  00  of 
Johnson,  agreed  to  indulge  him.  This  was  without  the 
knowledge  or  consent  of  complainant.  This  indulgence  wis 
continued  until  after  the  close  of  the  late  war  whennearlysw 
the  property  of  the  principal  had  been  lost  or  destroyed.  A" 
the  year  1866,  complainant's  co-obligor  departed  this  life  and 
L.  G.  Johnson  administered  on  his  estate.  Notice  to  creditor 
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present  their  claims  was  duly  given,  but  defendant  failed 
present  his,  thereby  allowing  the  estate  of  said  Johnson  to 
paid  to  debts  of  inferior  dignity,  and  to  be  distributed 
long  his  heirs-at-law. 

The  defendant  has  settled,  as  administrator,  with  all  the 
iire-at-law  of  Sarah  James,  except  one,  upon  the  basis  that 
ledebt  which  he  is  now  seeking  to  collect,  was  worthless, 
herefore  he  is  not  entitled  to  collect  anything  from  complain- 
it  But  he  has  levied  upon  complainant's  lands,  wherefore  he 
rays  the  writ  of  injunction,  etc. 

Complainant  subsequently  amended  his  bill  by  setting  forth 
w following  facts:  At  the  September  term,  1869,  of  the  su- 
?rior  court  of  Clayton  county,  said  judgment  was  vacated  on 
•emotion  of  James  F.  Johnson,  on  the  ground  that  the  con- 
cieration  of  the  same  was  slaves.  Thus  matters  stood  until 
jptember,  1873,  when  the  defendant  caused  a  levy  to  be  made 
ion  the  property  of  complainant.  He  at  once  employed 
wnsel,  who  advised  him  that  under  the  recent  decisions 
the  supreme  court  in  the  cases  of  Prescott  vs.  Bennett  et 
',  and  Tlsoriy  administrator ^  vs,  McAfee  et  aLy  as  more 
sn  three  years  had  elapsed  since  said  vacating  order  was 
rfered,  said  judgment  was  null  and  void,  and  that  the 
oper  mode  of  availing  himself  of  this  defense  was  by  afB- 
vit  of  illegality.  Complainant  fully  informed  his  said 
insel  as  to  ihc  indulgence  which  the  defendant  had  given 
Johnson,  as  heretofore  set  forth,  but  was  advised  that  it 
s  QDuecessary  to  make  any  separate  defense  of  that  charac- 
to  a  judgment  which  had  been  vacated  as  to  all  the  de- 
cants. Relying  upon  this  advice,  complainant  filed  his 
davit  of  illegality,  setting  up  the  fact  that  tlie  judgment 
I  been  vacated,  but  said  defense  has  been  overruled  by  the 
feme  court.  Complainant  feare  that  under  the  strict  rules 
pleadings  applicable  to  a  second  affidavit  of  illegality,  that 
same  would  be  dismissed  if  he  were  now  to  set  up  in  that 
a  the  indulgence  to  Johnson,  and  the  other  defenses  here- 
jfore  indicated,  as  a  discharge  to  him,  as  they  were  all 
wn  to  him  at  the  time  his  first  affidavit  was  filed.     He 
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was  misled  by  a  mistake  of  his  counsel  as  to  the  law,  and  th 
latter  was  misled  by  decisions  of  the  supreme  court;  wbene- 
fore  he  ])rays  the  interposition  of  a  court  of  equity. 

The  defendant  demurred  to  and  answered  the  bill.  T^ 
bill  and  answer,  respectively,  were  supported  by  nuiuer^*^ 
aflBdavits.  The  answer  and  affidavits  are  omitted  here  as  i*^ 
material. 

When  the  hearing  of  the  motion  for  injunction  came  ^^ 
the  defendant  insisted  that  his  demurrer  should  first  be  d^* 
posed  of.  This  the  court  refused,  but  required  the  defend*  *^* 
to  submit  all  of  his  defense  together.  To  this  ruling  thed^ 
fendant  excepted. 

After  argment  had,  the  injunction  was  ordered  to  issue  as^^ 
defendant  excepted. 

Peeples  &  Howell;  J.  M.  Hambrick,  for  plaintiff    5" 
error. 

Speer  &  Stewart;  John  L.  Doyal,  for  defendant. 

Bleckley,  Judge. 

The  notes  of  decision,  as  read  from  the  l>ench,  and  set  out 
above,  present  very  fully  the  views  of  the  court  on  tliesei^- 
eral  points  embraced  in  this  case. 

The  remedy  by  affidavit  of  illegality  was  adequate  an" 
ample,  if  the  defendant  had  used  it,  to  the  full  extent,  when 
he  had  recourse  to  it.  The  mistake  of  his  counsel  in  con- 
fining the  affidavit  to  one  ground  only,  which  proved  insuffi- 
cient, cannot  be  recognized  as  a  good  excuse  for  omitting  tte 
other  grounds.  If  the  mistakes  of  counsel  in  their  profeft' 
sional  opinions,  acted  upon  in  the  conduct  of  litigation,  were 
cause  for  renewing  or  continuing  the  litigation  after  j«<lg" 
ment,  there  would  be  no  end  to  anything.  In  the  nature  (){ 
things,  the  risk  of  such  mistakes  must  be  incurred,  and  there 
is  no  relief  against  their  consequences.  Nor  is  the  matter,  itt 
a  legal  or  judicial  aspect,  the  least  altered  by  the  fact  that  the 
given  mistake  may  have  been  committed  in  following  and  re- 
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tngupon  unsound  judicial  decisions  made  in  previous  cases 
like  kind.  The  books  are  full  of  unsafe  precedents.  The 
^o  decisions  accepted  by  counsel  as  a  guide  in  this  case  were 
>t  concurred  in  by  a  full  bench,  and  he  liad  that  much  to 
arn  him  of  their  mutability.  But  did  they  prove  unsound  ? 
'  were  they  varied  or  departed  from  ?  Rather^  were  they 
>t  followed  and  applied  in  deciding  the  very  case  which  the 
►uusel  made  under  them  ?  See  bOth  Georgia  Reports^  266, 
r9,  582 ;  53cZ  Ibid.,  352. 

All  the  matters  set  out  in  the  bill  as  reasons  for  arresting 
le  enforcement  of  the  execution  against  the  complainant's 
roperty,  would  be  as  available,  at  law,  by  affidavit  of  ille- 
ility,  as  in  equity,  by  injunction.  In  so  far  as  they  are 
^1  at  all,  they  are  matters  of  plain  legal  right,  though 
hieh  of  them  are  good  and  which  not  we  do  not  determine. 
f  there  had  been  a  sufficient  excuse  for  leaving  them  out  of 
lie  affidavit  of  illegality  which  was  filed,^  a  second  affidavit 
ould  have  been  resorted  to;  for  no  suitor  is  compelled  to 
^P|>ear  on  the  equity  side  of  the  court :  Code,  section  3082; 
^nd  when  an  execution  is  procee<ling  illegally  by  levy  upon 
property,  the  remedy  by  affidavit  of  illegality  is  given  in  all 
^^^:  Code,  section  3664.  The  rule  of  court  which  declares 
^"^t  no  second  affidavit  shall  be  receive^!,  is  to  be  construed 
**  limited  by  these  broad  provisions  of  the  Code.  Generally, 
*  second  affidavit  cannot  be  received,  nor  should  it  be.  But 
•^nere  the  grounds  it  alleges  were  not  embraced  in  the  first, 
N  were  left  out  without  any  fault,  negligence,  error  or  over- 
"ght  of  the  party  or  his  counsel,  and  it  so  appears  on  the 
»oe  of  the  second  affidavit,  it  would  be  a  clear  violation  of 
ieCode  to  deny  this  remedy  and  force  the  party  into  equity. 
Judgment  reversed. 
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George  W.  Killen  el  al.,  executors,  plaintiffs  in  errar>     ' 
Absalom  Marshall,  defenilant  in  error. 

1 .  Where  the  complainants  allege  that  defendant  was  indebted  to  their  ^^ 
tor,  and  had  committed  a  fraud  upon  him  by  mortgaging  lands  to  which  *** 
had  no  title,  and  had  immediately  after  his  death  applied  for  and  obtaia^ 
homestead  and  exemption  fraudulently,  setting  out  the  acts  of  fraud,  afl" 
that  this  was  done  before  they  had  received  letters  testamentary  and  qusJi* 
fied,  and  while  the  estate  was  unrepresented : 

I/f/if,  that  there  is  equity  in  the  bill. 

2.  Even  though  the  will  may  have  been  proven  pending  the  application  for 
homestead,  and  whilst  the  note  of  testator  was  in  suit  by  one  of  the  execu- 
tors as  bearer,  yet  when  the  entire  transaction  occurred  in  a  few  wecVs 
after  testator's  death,  and  before  the  grant  of  letters : 

//e/t/,  that  the  executors  are  not  estopped  by  failing  to  resist  the  homestead 
pending  the  probate  and  qualification  as  executor. 

Equity.  Administrators  and  executors.  Homestead.  Fraud. 
J^stoppel.  Judgments.  Before  Judge  Hill.  Houston  Su- 
perior Court.     November  Adjourned  Terra,  187-4. 

Reported  in  the  opinion. 

Warren  &  Grice,  by  brief,  for  plaintiffs  in  error. 

H.  M.  HoLTZCLAW,  for  defendant. 

Jackson,  Judge. 

1.  The  bill  was  dismissed,  and  the  judgment  of  the  court 
dismissing  it  is  the  error  assigned.  It  alleges  that  Baskin, 
the  testator  of  complainants,  held  a  note  on  defendant,  Mar- 
shall, for  some  $1,200  00,  secured  by  mortgage  on  two  lots  of 
land,  as  Baskin  thought,  but  the  title  was  not  good  in  Mar- 
shall, and  the  note  could  not  be  collected  out  of  the  mortgage*! 
property;  that  Baskin  died,  and  before  letters  testamentary 
were  issued  to  complainants,  Marshall  had  a  homestead  and 
exemption  fraudulently  set  apart  to  his  property,  leaving  out 
of  his  schedule  sundry  notes  and  accounts,  and  afterwanls 
realizing  upon  some  of  them,  and  wasting  some  of  the  per- 
sonalty, on  purpose  to  defraud  creditors,  by  scattering  large 
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iiitities  of  cotton  seed  over  his  land  exempted;  that  his 
Uv  exemptecl  is  worth  $3,000  00,  and  the  personalty 
.500  00,  and  offering  to  take  each  at  those  figures;  that 
e  days  after  Baskin's  death,  Marshall  applied,  and  in  a 
>rt  time  thereafter,  before  the  letters  issued  and  execu- 
"8  qualified,  the  homestead  and  exemption  were  set  apart  to 
»i.  The  bill  does  not  allege  when  the  will  was  admitted 
probate,  but  it  is  inferable  that  it  was  pending  these  pro- 
?dings  to  set  apart  the  homestead.  We  think  the  case 
ideby  this  bill  entitles  complainants  to  a  hearing  in  equity, 
e  case  is  within  the  principle  ruled  in  Brown  V8,  Thornton^ 
Georgia  ReportSy  474.  Tlie  fact,  if  it  were  true  that  the 
I  had  been  proven  before  the  homestead  and  exemption 
e  set  apart,  would  not  take  this  case  out  of  the  principle 
<1  there,  in  our  judgment;  because,  while  the  executors 
lit  have  done  many  things  after  probate,  and  before  their 
lificatiou,  we  do  not  think  that  the  estate  should  be  estop- 
by  their  failure  to  act  in  a  case  of  this  kind. 
.  Nor  do  we  think  the  estate  should  be  estopped  because 
note  was  sued  by  Killen,  one  of  the  executors,  as  bearer, 
I  if  that  suit  was  brought  by  him  before  the  homestead 
get  apart:  Code,  section  2438.  If  wg  analogize  the  du- 
of  executors  in  such  cases  to  those  of  administrators  un- 
temporary  letters,  the  estate  would  hardly  be  estopped ; 
as  the  case  made  by  the  bill,  which  the  judgment  of 
lissal  admits  to  be  true,  is  one  of  gross  fraud,  sufficient 
LW  to  annul  this  entire  exemption  and  homestead,  as  to 
iters,  Code,  section  2005,  and  as  the  complainants  are 
Uy  renieililess  at  law,  and  the  case  is  one  for  the  interpo- 
n  of  equity,  we  reverse  the  judgment,  and  rule  that  the 
t  below  set  tlie  cause  for  a  hearing. 
jdgment  reversed. 
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Stephen  B.  Brinkley,  plaintiff  in  error,  vs.  Hugh  Bucbm 
ANAN,  judge,  defendant  in  error. 

It  is  not  competent  for  a  judge  of  the  superior  court,  sitting  at  chambefs,  r 
entertain  an  original  motion  for  new  trial,  where  no  prior  onler  has  htom- 
passed  on  the  subject  in  term  time.     The  dissenting  opinion  of  Warnl^ 
Chief  Justice,  in  S/ann  vs.  Clark,  47  Georgia,  369,  approved  and  apf^e^ 

Mayidamm.    New  trial.    Before  the  Supreme  Court.   SvT  j 
Terra,  1875. 

Reported  in  the  opinion. 

P.  F.  Smith;  McCay  ATrippe;  B.  H.  Hill  &So^ 
for  petitioner. 

Thomas  W.  Latham,  solicitor  general,  for  res|x>ndent. 

Bleckley,  Judge. 

Brinkley  was  under  sentence  of  death  for  the  offense  of 
munler.  His  case  had  boen  before  this  court  on  writ  of  error, 
and  the  judgment  of  conviction  had  been  affirmed.  Tbeca« 
was  ended.  The  record  had  been  fully  made  up.  The  courts 
in  the  regular  course  of  proceedings,  had  discharged  tliar 
functions,  and  it  remained  only  for  the  executioner. to  perfonii 
his.  The  day  of  execution  was  near  at  hand.  The  superior 
court  in  which  the  conviction  took  place,  and  in  which  wtf 
the  record  of  the  conviction,  was  not  in  session,  and  the  next 
term  was  some  months  distant.  Under  these  circnmsianceB, 
Brinkley's  counsel  made  a  motion,  in  his  behalf,  for  aw* 
trial  on  the  ground  of  newly  discovered  evidence.  It  was*!* 
leged  that  the  evidence  had  been  discovered  since  the  lastteitt 
of  the  court,  and  that  if  time  and  opportunity  were  given  to 
its  introduction,  it  would  establish  the  prisoner's  insanity  rf 
and  before  the  commission  of  the  offense.  The  motion  ^ 
made  in  vacation  before  the  judge  of  the  circuit,  who  notoolf 
refused  to  grant  a  rule  niai  for  a  new  trial,  but  also  refused  t» 
sign  and  certify  a  bill  of  exceptions,  which  was -presented  to 
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him  in  order  to  bring  his  decision  before  this  court  for  review. 

Counsel  for  Brinkley,  thereupon,  applied  to  this  court,  in  due 

form,  for  a  mandamus  nisi,  calling  upon  the  judge  to  show 

cause  why  he  should  not  be  compelled  to  sign  and  certify  the 

bill  of  exceptions. 

Apart  from  the  merits  of  the  motion  for  new  trial,  there  is 
an    insuperable  obstacle  in  the  way  of  the  success  of  this  ap- 
plication.    In  the  opinion  of  this  court,  as  now  constitutetJ, 
the  judge  below  had  no  legal  [wwer  or  authority  to  entertain 
the   motion  in  vacation,  however  extraordinary  the  case,  or 
however  sufficient  the  grounds  of  the  motion  might  be  deemed, 
if  presented  in  proper  time  and  made  to  a  competent  tribunal. 
This  question,  we  are  aware,  has  been  decided  differently.    In 
thecaseof  S/>annrs.  Clark^  Judge,  47  Georgia,  369,  a  majority 
of  the  court  held  that  in^extraordinary  cases  the  motion  might 
^made  before  the  judge  in  vacation;  but  the  chiof  justice 
dissented,  and  his  dissenting  opinion  Is  still  satisflictory  to 
^nmself,  and  in  its  reasoning  and  conclusions  the  other  mem- 
■^Rof  the  court  concur.     The  argument  is  so  nearly  exhaust- 
^  by  the  chief  justice  in  that  opinion  that  we  might  rest  upon 
^t  alone,  and  perhaps  any  attempt  which  I  may  make  to  give 
^tsupjwrt,  will  add  little  or  nothing  to  its  strength.     Never- 
*kel€S8,  as  the  question  is  important  and  has  proved  doubtful 
*iKMigh  to  produce  a  divided  bench,  what  further  can  be  briefly 
*ud  |)ertinently  said  upon  it  ought  to  be  said. 

The  inquiry  relates  to  applications  for  new  trials  in  extra- 
binary  cases.     In  ordinary  cases  it>is  clear  that  the  appli- 
^'on  must  be  made  not  only  in  the  term,  but  during  the 
*cnn  at  which  the  trial  was  had.     The  power  to  originate 
J>H)tions.in  extraordinary  cases,  and  of  the  judge  to  hear  them, 
'Q  vacation,  is  supposed  to  be  derived  from  two  sections  of 
^be  Co<Ie:  sections  3719  and  3721.     The  former  of  these 
'^ads  thus:  "All  applications  for  a  new  trifil,  except  in  extra- 
'^•tlinary  cases,  must  be  made  during  the  term  at  which  the 
^Hal  was  had,  but  may  be  heard,  determined  and  returned  in 
^taition;''  and  the  latter  reads  thus:  "In  the  case  of  a  mo- 
^fm  for  a  new  trial  made  after  the  adjournment  of  the  court, 
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some  good  reason  must  be  shown  why  the  motion 

made  during  the  term,  which  shall  be  judged  of  byth 

In  all  such  cases  twenty  days'  notice  shall  be  givei 

opposite  party."     Now,  an  examination  of  the  cases  i 

by  this  court  i)rior  to  the  Code  will  show  that  the» 

sions  are  not  new.     They  were  not  introduced  by  th 

but  were  adopted  by  it  from  the  reports.     In  the  rep* 

tant  at  the  time  the  Code  was  compiled,  they  were 

l)oth  by  precept  and  example.     Two  of  the  head-n 

Ghraddy  vs.  Hightower,  1  Kelly,  252,  are  as  follows 

judges  may  make  rules  for  new  trials  returnable  in  v 

in  cases  where  the  application  has  been  first  made  i 

and  recorded,  and  where  the  record  shows  that  sucli 

made  so  returnable  in  vacation."     *'  When  the  term 

court  at  which  the  judgment  was  rendered  has  passed, 

application  made  and  recorded  at  that  term,  the  record 

cause  having  been  finMly  made  up,  the  court  has  no  p 

grant  a  new  trial,  except  in  some  peculiar  and  extrao) 

cases,"     In  that  axse  the  practice  as  to  moti(ms  for  ne^ 

is  carefully  discussed  by  Judge  Nisbet.     He  adverts 

prrctice  in  the  English  courts,  an<l  shows  that  there  an 

tional  rule  prevailed   in  extraordinary  cases;  which  \^ 

for  a  judge,  out  of  term,  to  act,  but  for  the  court,  in  t 

act  on  its  own  motion.     Further  on  in  the  opinion  a  | 

api)ears  to  adopt  the  English  rule  literally,  and  not  to 

motion  at  the  instance  of  a  paHy  Rt  all,  unless  mad^ 

first  term;  and  this  took  such  distinct  shape  that  it 

into  one  of  the  head-notes  of  the  case,  which,  howev< 

unnecessary  to  transcribe  here.    But  subsequently,  in  2^ 

gia  Reports,  493,  an  extraordinary  case  presented  its< 

was  ruled  thus:    "In  extraordinary  cases,  where  the 

justice  require  it,  and  the  cause  is  still  witliin  the  coi 

the  court,  a  rule  nim  may  be  moved  after  the  expirf 

the  term  at  which  the  trial  was  had."     Accordingly,  a 

was  entertained,  made  in  term,  not  in  vacation,  after  tl 

of  trial,  even  after  the  case  had  been  before  this  court  < 

of  error.     Here,  then,  was  an  actual  example  of  an  e 
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imarycage  which  the  codifiers  had  before  them.  They  found 
n  the  IxKly  of  the  opinion  this  language,  "Our  courts,  how- 
ever, have  adopted  a  rule  of  practice,  which,  as  far  as  I  know, 
prevails  as  a  general  rule,  that  when  a  party  is  dissatisfied 
with  a  final  verdict  in  a  cause,  he  must  move  a  rule  nm  at  the 
term  of  the  court  at  which  the  trial  was  had,  calling  on  the 
opposite  party  to  show  cause  at  the  next  succeeding  term  of 
the  court  why  a  new  trial  should  not  be  granted.  This  is  the 
g^eral  rule.  But  cases  may  arise,  and  have  arisen,  in  which 
it  woakl  be  proper  and  just  for  the  court  to  grant  the  rule 
tliough  the  term  had  expire<l  at  which  the  trial  was  had. 
Thig  coar4:  has  recognized  tlie  power  of  the  court  to  grant  a 
Dew  trial  after  the  expiration  of  the  term  at  which  the  cause 
*88trieil,in  peculiar  and  extraordinary  cases:"  23  Georgia 
Seporti,  498. 

From  the  language  which  I  have  quoted  from  this  case  and 
the  prior  one  of  Graddy  vs.  Highfower,  ft  was  not  difficult  for 
the  codifiers  to  make  up  the  whole  of  the  two  sections  of  the 
Code  which  relate  to  this  subject,  except  the  last  sentence, 
touching  notice.  For  that  sentence  they  had  a  prior  statute 
^  three  decisions  explaining  it :  See  1  i&Wy,  252 ;  21  Gear- 
Tfe  Reports  214 ;  30  Ibid.,  677.  These  three  decisions  show, 
inclusively,  that  the  notice  contemplated  was  not  to  be  of  the 
original  application,  but  of  the  final  hearing.  Lt  was  to  pre- 
^e  the  rule  alisolute,  not  necessarily  to  precetle  the  rule  nisi. 

liCtit  lie  borne  in  mind  that  the  precise  point  to  be  settled 
'i  not  whether  an  extraordinary  motion  can  be  made  after  the 
^rt  has  adjourned  at  which  the  application  in  an  ordinary 
^  must  be  made,  but  solely  whether  it  can  be  entertained 
^the  judge  in  vacation.  Tiie  inquiry  relates,  not  to  time, 
it  to  tribunal.  Is  the  judge,  sitting  at  chambers,  without 
ly  previous  order  taken  in  term,  clothed,  pro  liac  r/ce?,  with 
e  powers  of  the  sujierior  court?  The  codifiers  had  before 
em  an  early  decision  (1  Kelly,  300,)  declaring  that  "  a  court 
nnot  originate  a  case  or  a  motion  in  vacation  and  'give  judg- 
?nt' thereon,  unless  the  authority  is  expressly  conferred  by 
IT.  But  when  a  motion  originates  during  a  regular  term 
Vol.  lv.  23. 


346         SUPREME  COURT  OF  GEORGIA. 

Brinkley  vs.  Buchanan. 

and  contains  a  provision  for  the  further  action  of  the  ooi 
upon  it,  and  for  the  rendering  of  its  judgment  in  vacation 
be  entered  upon  the  minutes  of  the  court  as  of  such  tci 
such  judgment  so  rendered  in  vacation  is  legal,  and  should 
entered  by  the  clerk  accordingly."  The  substance  of  this  < 
cision  is  condensed  and  reproduced  in  the  Code  as  follow 
'^Said  judges  cannot  exercise  any  power  out  of  term  time  a 
cept  the  authority  is  expressly  granted ;  but  they  may,  by  a 
der  granted  in  term,  render  a  judgment  in  vacation":  Cod 
section  249.  Are  the  judges  expressly  empowered  toentertiii 
an  original  motion  for  a  new  trial  in  vacation  ?  This  is  tb 
last  and  final  form  of  the  question.  The  truth  is,  that  neithe 
one  of  the  sections  of  the  Code  relied  upon  for  the  powtf 
states  whether,  in  extraordinary  cases,  the  application  majh 
made  out  of  term  time  or  not.  Taken  separately  or  togethtf 
they  go  no  further  than  the  decisions  went  which  I  havecitcd 
from— 1  Kelly  and  23  Geoiyia  Reports,  The  real  struggh 
is,  to  deduce  the  judge's  power  from  them  by  implicatioo.  U 
it  were  otherwise,  it  would  most  probably  be  seen  to  be  other 
wise  by  all  readers  alike.  To  ascertain  an  express  grant oi 
power  requires  little  more  than  correct  definition.  Ifth 
necessary  words  were  before  us,  we  should  probably  have  no 
controversy  but  what  could  be  settled  by  an  api>eal  to  thedio' 
tionary.  But  we  differ  for  the  simple  reason  that  we  enttf 
the  region  of  inference.  We  become  logicians  when  we ongW 
to  be  philologists ;  we  reason  when  we  ought  to  define. 

Let  us  bring  the  precise  terms  of  the  two  sections  of  th 
Code  under  closer  scrutiny.  Section  3719,  provides  alonefc 
cases  other  than  extraonlinary ;  extraordinary  cases  are  et' 
pressly  excluded  from  its  provisions.  The  words  are  "All 
applications  for  a  new  trial,  except  in  extraordinary  case,  oio^ 
be  made  during  the  term  at  which  the  trial  was  had,  butnsi] 
be  heard,  determined  and  returned  in  vacation."  The  onlj 
thing  expressed  in  this  section  concerning  extraordinary  cnstf 
is  what  is  containcil  in  the  exception,  and  that  simply  po^ 
such  cases  beyond  the  purview  of  the  section  altogether. *Tb 
only  other  possible  construction  is,  that^  as  to  extraordioaq 
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there  is  a  n^ative  pregnant  implied  in  the  words  ''must 
:le  during  the  terra  at  which  the  trial  was  had ;"  but  if 
af&rraative  with  which  the  negative  is  pregnant  is,  not 
ctraordinarj  applications  may  be  made  in  vacation,  but 
e  term  other  than  the  one  at  which  the  trial  was  had. 
iw  any  other  affirmative  in  respect  to  extraordinary  ap- 
ons  from  this  section,  would  be,  it  seems  to  me,  to  do  as 
/and  not  as  we  ought;  would  be  to  follow  the  law  of 
nstead  of  the  law  of  duty.  If  it  be  supposed  that  the 
ding  words  of  the  section,  namely :  "  may  be  heard,  de- 
led  and  returned  in  vacation,"  apply  to  extraordinary 
18,  as  well  as  to  ordinary,  it  may  be  concerled,  without 
ing  the  force  of  the  argument;  for  if  these  words  ap- 
to  both  classes  of  motions,  it  is  to  both  alike,  that  is,  not 
;inal  motions  made  in  vacation,  but  to  motions  made  in 
ind  afterwards  "heard,  determined  and  returned  in  va- 

the  true  view  of  section  3719  is  that  it  deals  with  ordi- 

motions  only,  leaving  the  others  to  be  treated  of  in 
I  3721,  which  reads  as  follows:  "In  the  case  of  a  mo- 
T  a  new  trial,  made  after  the  adjournment  of  the  court, 
^d  reason  must  1)e  shown  why  the  motion  was  not 
luring  the  term,  which  shall  be  judged  of  by  the  court. 

such  cases,  twenty  days'  notice  shall  be  given  to  the 
te  party."  It  is  plain  that  nothing  is  here  expressed 
entertaining  the  application  out  of  term  time.  The 
is  not  mentioned ;  vacation  is  not  mentioned.  On  the 
ry,  the  court  is  mentioned ;  the  reason  relied  upon  to 

delay  is  to  be  judged  of  by  the  court;  and,  if  infer- 
\  to  be  indulged  at  all,  the  more  natural  and  proper  in- 
3  would  seem  to  be  that  the  application  is  to  be  made 
court  proper.  We  are  forewarned  by  section  249  that 
dge  cannot  exercise  any  power  out  of  term  time  unless 
thority  is  expressly  grante<l.  Here  is  no  express  grant^ 
I  the  contrary,  an  implied  grant  which  looks  away  from 
Ige  to  the  court.  The  judge  (except  as  to  equity  juris- 
),  that  court  being  always  open :  Code,  section  4222,) 
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constitutes  the  court,  out  of  term,  only  when  some  p 
order  has  been  taken  in  term  to  be  perfected  or  compl 
vacation:  1  Kelly,  300;  Code,  section  249.  With  1 
striction,  section  3721  may  be  construed  and  administ 
full  harmony  with  the  old  law,  and  with  all  other  pre 
of  the  Code.  By  simply  remcml)ering  that  the  genei 
is,  that  motions  for  new  trial  are  to  be  made  at  the 
trial,  and  that  section  3719  covers  all  excepted  cases,  ^ 
be  at  little  loss  to  discover  what  is  meant  by  the  word< 
the  adjournment  of  the  court,"  or  the  words  "dur 
term/'  The  general  rule  requires  that  motions  shall  I 
before  the  court  adjourns  and  during  the  very  term  ai 
the  trial  was  had ;  the  exception  is,  that  in  extrao: 
cases  motions  may  be  made  after  the  adjournment 
court,  where  good  reason  is  shown  for  not  moving 
that  term.  If  it  had  been  meant  to  change  the  prl 
and  allow  applications  for  new  trial  to  be  ma<le  in  vaa 
would,  I  think,  have  been  done  in  plain  terms.  It  is  s 
to  be  credited  that  the  codifiors  forgot  their  own  rt 
omitted  to  declare  in  exi>ress  words,  so  important  a  p( 
that  of  sitting  down  at  any  moment  and  opening  a 
record  of  the  court,  made  up  by  finaPjudgmeiit,  and  a 
ting  the  most  sacred  repository  of  human  rights. 
Application  denieil. 


William  A.  Rawsox,  plaintiff  in  error,  vs.  Z.  S.  C 
trustee,  defendant  in  error. 

1.  When  defendant  in  Ji.  /a,  went  into  possession  of  land  after  th< 
the  judgment  under  bond  for  titles,  and  paid  part  of  the  purchase 
and  then  sold  the  land  to  claimant,  who  took  title  by  deed  from  th 
to  defendant,  with  the  assent  and  by  direction  of  the  defendant, 
is  subject  to  the  execution. 

2.  The  entire  estate  should  be  sold  and  the  vendor  be  paid  the  balan 
purchase  money  out  of  the  fund  raised  from  the  sale,  and  the  pi 

Ji.  fa,  be  then  paid  the  amount  of  his  execution,  and  the  rem: 
any,  be  paid  to  the  claimant. 
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,   The  jur)'  may  so  mould  their  verdict  that  the  rights  of  all  parties  shall  be 
protected,  and  the  fund  divided  according  to  their  respective  rights. 

Levy  and  sale.  Executions.  Bond  for  titles.  Verdict. 
Before  Judge  James  Johnson.  Stewart  Superior  Court. 
April  Term,  1875. 

Reported  in  the  opinion. 

JohnT.  Clarke,  by  Jackson  &  Clarke,  for  plaintiff 
in  error. 

^0  appearance  for  defendant. 
Jackson,  Judge. 

In  June,  1862,  Rawson   obtained  judgment  against  the 

"rwsleys,  which  was  kept  alive  until  levied  upon  the  land  in 

Hute.    One  Ward  rented  the  land  levied  on  in  1860  to 

^^ley,  and  in  the  summer  of  the  same  year  sold  it  to  him, 

Pving  hira  a  bond  for  titles  thereto,  for  the  contract  price  of 

*'j600OO.     Pressley  thenceforward  controlled  it  as  his  own, 

r    *Dd  paid  $1,100  00  of  the  purchase  money,  and  remained 

;    ^fcosin  possession  till  1870.    He  then  sold  to  Coffin,  the  claim- 

*^ancl  Ward  made  a  deed  to  CoflSn,  with  the  assent  and 

'''fection  of  Pressley,  on  condition  that  CofiBn  would  pay  him, 

^'ard,  8150  00,  $ioO  00  of  which  was  paid,  and  $50  00  is 

•till  owing  to  Ward  of  the  purchase  money.     When  the  land 

^*J  levied  on  by  the  judgment  and  fi.  fa,  of  Rawson,  Cof- 

^1  claimed  it ;  the  case  was  tried,  and  the  court  charged  that 

*'>elaud  was  not  subject  on  the  foregoing  facts  which  were 

Emitted.     The  jury  so  found,  and  the  question  is,  was  the 

^^nd  subject  ? 

We  think  the  court  erred.  The  land  was  subject,  and 
^hen  sold  the  fund  was  liable  to  Ward,  first  for  the  balance 
^f  the  unpaid  purchase  money;  to  Rawson  next  for  payment 
Vhis^.  /a.,  and  if  any  part  of  the  fund  remained,  then  tlie 
Glance  to  tlie  claimant.  The  Code  and  this  court  settle  the 
Wnciple  beyond  controversy,  and  it  was  in  the  power  of  the 
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jury,  under  the  direction  of  tiie  court,  to  mould  the  verdL 
and  the  court  to  have  rendered  judgment  acconlingly :  Co« 
section  3586;  25  Oecyrffia  Rqiorts,  42;  38  Ibid.,  191; 
Ibid.,  60;  Code,  section  3562. 
Judgment  reversed. 


Samuel  Kaufman  d  aL,  plaintifis  in  error,  r«.  M.  Fer^ 
Company  et  al.,  defendants  in  error. 

1.  Proceedings  contemplated  by  the  Code,  sections  321 1  to  3216,  reX; 
the  granting  or  refusing  of  injunctions,  receiverships,  and  other  extr^Lo 
ary  remedies  in  equity,  and  not  to  dissolving  injunctions,  vacating  reoet 
ships,  or  setting  aside  orders  on  subsequent  motions. 

2.  Consequently,  a  writ  of  error  on  the  denial  of  a  motion  to  dissolve  inja 
tion,  etc.,  cannot  be  heard  in  the  supreme  court  in  the  speedy  manner |n 
vided  by  sections  3213  and  3214. 

3.  Such  a  writ  of  error  being  brought  on  a  motion  to  dissolve  injunction,  ?i- 
cate  receivership  and  dismiss  the  bill,  will  not  be  dismissed  because  made 
returnable  to  the  term  of  the  supreme  court  in  progress  when  the  dcdsk» 
below  was  made ;  but,  at  the  option  of  plaintiff  in  error,  will  be  allowed  to 
be  entered  for  the  next  term. 

Practice  in  the  Supreme  Court.  Injuncticm.  Receivers. 
Before  the  Supreme  Court.     July  Term,  1875. 

Reported  in  the  opinion. 

West  &  Cunningham  ;  A.  T.  Akerman,  for  plaintiffs  ^ 
error. 

J.  R.  SuASSY;  Jackson,  Lawton  &Basinger;  Georgb 
A.  Mercer  ;  Howell  &  Denmark  ;  Hartridge&  ChiS" 
OLM;  W.  U.  Garrard,  for  defendants. 

Bleckley,  Judge. 

On  a  bill  filed  in  October,  1874,  an  injunction  wasgranw 
and  a  receiver  appointed.  The  complainants  in  the  bill  «•' 
the  defendants  in  error,  and  they  sueil  as  creditors  of  the  pl«w 
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tiffs  in  error,  who  were  non-residents  of  the  state.     One  of 
the  defendants  in  the  bill  was  an  agent  of  the  plaintiffs  in 
error,  and  was  a  resident,  and  carried  on,  in  the  city  of  Sa- 
vannah, a  banking  business  for  his  principals.     A  leading  ob- 
ject of  the  bill  was  to  hold  the  assets  which  were  under  the 
control  of  this  agent,  within  the  jurisdiction,  to  answer  the 
demands  of  creditors.     To  that  end  the  receiver  was  appointed 
to  take  charge  of  these  assets ;  and  the  agent  was  enjoined 
from  handing  them  over  to  his  principals.     The   injunction 
"kewise  affected  other  defendants  in  the  bill,  who,  as  creditors 
of  the  plaintiffs  in  error,  had  commenced  suits  by  attachment 
to  collect  their  claims  out  of  the  assets.     These  creditors  were 
'Strained  fi-om  further  prosecuting  their  suits.     The  bill  was 
defective  in  not  praying  for  subpoena  against  the  plaintiffs  in 
^ror.    They  were  thus  not  regularly  made  parties  to  it  and 
^crenot  such,  at  the  time  the  injunction  was  grante^l  and  the 
I     'receiver  appointed.     Afterwards,  in  March,  1875,  this  defect 
L     ^as  cured  by  amendment.     Not  l)eing  otherwise  served,  they 
[      ^ohintarily  appeared  by  counsel,  in  October,  1875,  and  ac- 
knowledged service.     They  immediately  gave  notice  to  the 
I      ^Unsel  of  complainants  of  their  inteution  to  move  to  dissolve 
\     O^e  injmiction,  vacate  the  receivership  and  dismiss  the  bill. 
In  the  following  month  they  moved  acconlingly,  and  the  mo- 
"^oii  being  overruled  by  the  court,  their  counsel  sued  out  a 
I     ^rit  of  error,  retarnable  to  the  present  term  of  the  supreme 
^Urt.    The  defendants  in  error  now  move  to  dismiss  the  writ 
\     ^f  error,  on  the  ground  that  the  decision  complained  of  was 
r     *nade  during  the  sitting  of  this  court,  after  the  commencement 
I     ^f  the  present  term,  and  not  being  a  decision  upon  an  appli- 
t     ^tion  for  injunction  or  for  the  appointment  of  a  rec»eiver,  or 
I*     ^er  extraordinary  remedy  in  equity,  the  same  is  not  subject 
I     ^0  the  expeditious  review  provided  for  by  sections  3212, 3214, 
?     ^f  the  Code. 

r  1,  2.  The  general  rule  is  that  bills  of  exceptions  are  to  be 
^  filed  here  twenty  days  l)efore  the  term  at  which  they  are  to  be 
jf  **^rd:  Code,  section  4265.  The  present  case,  in  so  far  as  it 
;    Elates  to  the  motion  to  dismiss  the  bill  in  the  court  below,  is 
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clearly  within  the  rule.  An  exception  to  the  general  rule  ex- 
ists, however,  by  the  act  of  1870,  Code,  supra^  as  to  certa/n 
decisions  in  regard  to  injunctions,  receivers,  and  other  extn- 
ordinary  remedies  in  equity.  But  an  examination  of  the  Code 
from  section  3211  to  3216,  inclusive,  will  show  tliat  uod^ 
cisions,  even  on  these  subjects,  are  embraced,  unless  they  are 
made  upon  a2)pUc<ttions  for  injunction,  receiver,  or  other  ex- 
traordinarj'  remedy.  When  application  has  been  made  and 
granted,  or  ma«le  and  refuiiteil,  the  exception  holds,  and  the 
decision  granting  or  refusing  may  be  reviewed  in  the  short 
way.  But  after  the  application  is  granted,  a  subsequent  mo- 
tion made  to  dissolve,  or  vacate,  or  set  aside,  is  not  provided 
for  unless  by  the  general  rule.  Shortly  before  the  act  of  1870 
it  was  held  by  this  court  that  interlocutory  rulings  on  injunc- 
tions, not  being  final  judgments  within  the  meaning  of  section 
4260  of  the  Code,  could  not  be  brought  here  at  all  by  a  se|Mrite 
writ  of  error  whilst  the  main  cause  was  pending  below:  ^ 
Georffia  RcpoHs,  309;  41  Ibid.,  411,  421,  544.  The  actrf 
1870  met  tliose  decisions  by  putting  an  end  to  all  exparit\^ 
junctions  and  providing  for  temporary  restraining  orders ifl 
urgent  cases  until  a  hearing  could  be  had  after  notice  to  tl»e 
defendant.  The  hearing  provided  for  was  to  take  place  in 
conformity  to  the  rules  of  law  already  existing  for  granting 
and  dissolving  injunctions;  that  is,  what  had  previously  been 
two  proceedings  now  became  one,  and  whatever  showing  the 
defendant  might  formerly  have  made  by  answer,  affidavite, 
etc.,  on  a  motion  to  dissolve,  was  now  to  be  made  in  resistance 
to  the  granting  of  the  injunction.  The  complainant  was  to 
come  in  with  all  that  he  could  urge  in  favor  of  the  appli<*" 
tion,  and  the  defendant  with  all  that  he  could  opp«>se  toi^  I 
and  thus  a  full  and  complete  hearing  wiis  to  be  had.  Either 
party  was  allowed  to  take  up  the  decision  for  review  in  the 
manner  pointed  out  by  section  of  the  Code  3213,  to  be  heri 
as  dii'ectod  by  that  and  the  succeeding  section.  But  we  look 
in  vain  through  the  act  of  1870  for  any  se[)arat€  proceeding 
to  dissolve  an  injunction,  or  any  right  to  a  writ  of  error  there- 
on under  that  act.    It  is  said  by  counsel  that  several  cases  h»va 
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n  before  this  court  since  the  passage  oF  the  act  which  must 
i?e  come  up  under  it,  and  that  the  original  records,  on  ex- 
lination,  show  that  they  did  come  up  under  it.  We  are  re- 
xed  to  51  Georgia  Reports,  633 ;  52  Ibid.,  456 ;  and  53 
nii,j  206.  In  none  of  these  cases  does  it  appear  that  tlie 
estion  now  before  us  was  raised.  It  not  unfrequently  hap- 
Dfl  that  b«>th  counsel  and  court  take  niatters  for  granted, 
(I  pass  them  in  silence  when  any  serious  agitation  of  them 
)uld  bring  out  important  legal  results.  A  precedent  which 
s  no  characteristic  but  that  of  being  a  physical  fact,  is  of 
17  little  consequence.  Two  cases  seem  to  bear  directly 
i  the  point  we  are  considering.  The  first  is  Armstrong 
.  huiis,  48  Georgia  Reports,  127.  Tlierc  a  writ  of  error  was 
smiised,  founded  on  the  refusal  of  a  motion  to  dissolve.  It 
true  that  the  prior  ruling  of  the  judge  in  respect  to  gmnt- 
g  the  injunction  had  been  to  this  court  previously,  but  what 
Hght  that  fact  had  in  the  determination  is  not  indicated  by 
e  report.  We  adopt  and  follow  the  case^irrespectivc  of  that 
rtieular  element  in  it.  The  other  case  is  that  of  Jiallin  & 
^pany  vs.  Ferst  &  Company ,  53d  Georgia  Reports,  551. 
Holding,  as  we  do,  that  the  act  of  1870  is  confined  to 
anting  or  refusing  injunction,  receivership,  or  other  extra- 
linary  remedy,  and  does  not  extend  to  dissolving,  vacating 
setting  aside  what  has  been  already  granted,  we  cannot  en- 
lain  this  writ  of  error  at  the  present  term  because  the  plain- 
's in  error  moved  as  speedily  as  possible  after  they  were 
de  parties,  and  after  they  acknowledged  service.  Being 
:  of  the  jurisdiction  thenjselves,  it  was  competent  for  the 
irt  to  act  upon  their  property  within  the  jurisdiction,  and 
>n  their  agent  here,  without  their  presence,  and  the  court 
so  done.  The  question  as  to  whether  they  were  necessary 
ties  to  enable  the  court  to  act  as  it  did  act,  must  be  re- 
Je<l  as  decitled,  so  far  as  it  was  requisite  to  deal  with  that 
stion  in  granting  the  injunction  and  appointing  the  re- 
er.  Doubtless,  the  decision  made  is  not  conclusive  upon 
plaintiffs  in  error ;  but  it  is  not  subject  to  l>e  reviewed  at 
r   instance  in  any  summary  or  indirect   manner:    53c2 
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Georgia  Reports^  supra.  They  are  vitally  interested  in  wbit 
has  been  done,  but  it  is  to  be  remembered  that  thej  are  not 
enjoined,  and  the  i>ersons  who  are  under  injunction  have  lad 
their  day  in  court.  And  as  to  the  receivership,  if  they  were 
not  within  the  jurisdiction  to  be  notified  when  the  proceeding 
took  place  whicli  the  statute  subjects  to  a  moie  speedy  review 
than  ordinary  cases,  it  was  their  misfortune.  Their  property 
was  here,  and  notice  was  given  to  their  agent,  which  wasal 
that  could  be  required  under  the  circumstances.  The  receiv 
er  holds  for  all  parties  concerned,  and  it  is  to  be  presumes 
that  the  rights  of  all  will  be  duly  protected. 

3.  Although  we  adjudge  that  the  writ  of  error  was  im 
proj)erly  brought  to  the  present  term,  we  will  not  dismiss  > 
for  that  reason.  In  Qth  Georgia  Reports,  113,  there  isapr* 
cedent  for  allowing  it  to  be  entered  for  hearing  at  tlie  nes 
term.  If  counsel  for  plaintiiF  in  error  wish  it  to  take  tta 
direction,  it  may  do  so.  As  the  motion  below  was  to  dismii 
the  bill  as  well  as, to  dissolve  the  injunction  and  vacate  th 
receivership,  there  can  be  no  doubt  that  there  is  matter  in  tb 
bill  of  exceptions  which  comes  properly  up  for  review,  ai» 
will  be  in  order  for  hearing  at  the  next  term. 


Emma  Bradley,  plaintiff  in  error,  vs.  George  W.  Briggs 
administrator,  defendant  in  error. 

1.  A  judgment  in  the  court  of  ordinary  on  an  issue  as  to  the  grant  of  adoii 
istration  on  an  estate,  that  the  letters  do  issue  to  one  Johnson,  does  note* 
a  woman  claiming  to  be  the  widow  of  the  deceased  from  the  assertioi 
her  right  to  the  estate  by  bill  in  equity,  though  she  was  a  party  to  the  siut 
the  ordinary's  court  and  the  question  there  was  as  to  her  marriage  to  ^ 
ceased,  and  though  Johnson  was  contesting  with  her  at  the  instance  of  t' 
heirs-at-law  of  deceased. 

2.  Had  the  grant  of  administration  been  given  to  her  by  the  ordinaiy,  t 
heirs  would  not  have  been  estop]>ed,  and  the  plea  of  former  recovery  to 
good  must  show  a  case  where  both  parties  are  bound. 

3.  This  identical  case  between  the  same  parties  was  ruled  by  this  court  in 
Georj^a  Reports ^  412,  and  the  record  then  was  substantially  the  same  as  n 
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Judgmouts.  Estoppel.  Administrators  and  executors.  Be- 
fore Judge  James  Johnson.  Muscogee  Superior  Court.  Oc- 
tober Term,  1874. 

This  is  the  second  time  this  case  lias  been  l>efore  this  court. 
See  Bradley  vs.  Johnson^  administrator,  49  Georgia  RepoiiSy 
412. 

Beported  in  tlie  opinion. 

H.  L.  Benning  ;  G.  E.  Thomas,  for  plaintiff  in  error. 
Peaibody  &  Brannon,  for  defendant. 
Jackson,  Judge. 

Mrs.  Bradley  brought  her  bill  in  equity  against  the  admiu- 
vtetor  of  her  husband's  estate,  alleging  that  she  is  his  widow 
■wl  sole  heir,  and  praying  a  decree  for  his  pro|>erty.  The  de- 
*ndant  set  up  in  his  answer  that  he  had  applied  for  letters  of 
Wministration  on  Bradley's  estate,  and  Mrs.  Bradley  had  con- 
'ftileJ  Ills  right  by  caveat  because  she  was  the  widow  of  deceased 
^  the  question  of  the  marriage  was  decided  against  her.  The 
*Ort  held  that  she  was  estopped,  and  the  jury,  under  his 
*ai^,  found  against  her. 

1, 3.  This  case  was  here  on  this  question  and  adjudicated 
(y  tliifi  court  in  49  Gea)*gia  Reports,  412,  and  it  is  no  longer 
'pen.  The  principle  then  ruled  decides  it  now.  The  facts  in 
U€  record  do  not  affect  the  principle.  The  plaintiff  in  error 
J  not  estopi)ed  by  the  judgment  before  the  ordinary.  It  is 
^material  for  what  reason  the  ordinary  gmntcd  Johnson  the 
Joiinistration,  he  was  not  bound  to  pass  upon  the  question  of 
le  marriage.  "  A  judgment  is  not  conclusive  of  any  matter 
at  had  not  of  necessity  to  be  determined  before  the  judgment 
•uld  have  been  given:"  Hunter  vs.  Davis,  19  Georgia  Re- 
^,  413;  17  Vermont,  419 ;  3  Wend.,  17. 
2.  The  heirs-at-law  of  deceased,  if  she  be  not  the  widow, 
iuld  not  be  estopped  because  they  had  got  Johnson  to  apply 
administration^  had  it  been  granted  to  her ;  they  are  the 
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parties  in  interest  against  ber  in  this  bill,  and  it  wool 
both  ill^al  and  unjust  to  estop  her  now  because  thatcase^ 
against  her.  But  it  is  useless  to  argue  the  point.  It  i 
adjudicaia  in  this  court.  There  certainly  has  l)een  a  bin 
judgment  here^  and  we  must  again  reverse  the  judgment  Ix 
The  evidence  is  by  no  means  conclusive  that  theplaiiiti 
error  is  not  the  widow  and  was  not  the  lawful  wifeol 
ceased.  The  record  discloses  evidence  going  strongly  toi 
that  she  was.  She  is  entitled  to  be  heard  fully  upon  it 
has  not  been  heard^  because  the  court  ruled  that  the  ju<lg 
by  the  ordinary  ejstop{>ed  her,  and  the  jury  were  bound  U 
against  her  no  matter  what  they  thought  of  the  merits, 
her  have  a  full  and  fair  hearing. 
Judgment  reversed. 


John  R.  Ingram,  plaintiff  in  error,  vs.  Green  H.  Jof 
defendant  in  error. 

1.  That  the  plaintiff,  by  hb  son,  the  two  being  joint  owners  of  the  no 
upon,  caused  a  contagious  disease  to  be  communicated  to  the  dcfe: 
horses,  from  horses  belonging  jointly  to  the  father  and  son,  so  that 
the  defendant's  horses  died  and  two  others  were  injured,  does  not 
the  defendant  to  set  off  his  damages  against  the  plaintiff's  demand 
note  in  suit. 

2.  But  if  the  plaintiff,  by  express  contract,  undertook  to  answer  for  sue 
ages,  they  may,  although  unliquidated,  be  set-off,  the  Code,  sectio; 
declaring  that  the  defendant  may  set  up  as  a  defense  all  claims  aga 
plaintiff  of  a  similar  nature  with  the  plaintiff's  demand;  the  mea 
which  is   that  /or/s  may  be  set  against  lorfs  and  contracts  against  co 

3.  It  is  no  defense  to  an  action  on  a  promissory  note,  that  the  plain 
made  false  and  fraudulent  representations  to  the  defendant,  touchin| 
ter  wholly  disconnected  with  the  note,  whereby  the  defendant  wc 
aged. 

4.  When  a  note  which  is  the  property  of  two,  jointly,  is  payable  to  01 
or  bearer,  and  is  in  suit  in  the  name  of  the  payee,  neither  a  Ur/  noi 
tract  by  the  other  joint  owner  alone,  is  a  subject  matter  of  set-ot 
action,  without  some  special  equitable  circumstance;  and  the  m 
that  the  plaintiff  in  the  action  is  a  citizen  of  another  state,  is  not 
circumstance. 
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Set-off.  Damages.  TorU,  Promissory  notes.  Before 
ndge  James  Jounson.  Taylor  Superior  Court.  April 
'wm,  1876. 

Beporteil  in  the  opinion. 

E.  H.  WoRRiLL;  Peabody  &  Braxnon,  for  plaintiff  in 
rror. 

W.8.  Wallace;  Blandford  &  Garrard,  for  defend- 
Jrt. 

Bleckley,  Judge. 

The  action  was  upon  a  promissory  note,  given  by  the  de- 
Milaut  and  payable  to  the  plaintiff  or  bearer.  Besides  other 
bs,  the  defendant  filed  three  pleas,  calle<l  in  the  record  the 
Mtl»  and  5th,  which  were  demurreil  to.  The  demurrer 
18  overruled,  and  all  the  pleas  were  left  to  stand.  The  three 
CDS  drawn  in  question  by  the  demurrer,  all  had  relation  to 
e same  subject  matter,  which  was  this:  The  defendant  was 
Auiged  by  putting  into  his  stables  diseased  horses  belonging 
iotly,  to  tiie  plaintiff  and  his  son,  the  disease  being  conta- 
)us,  and  being  communicated  to  the  defendant's  horses,  in 
Dsequencc  of  which  one  of  the  them  died  and  two  otliers 
ire  injured.  The  defendant's  consent  to  the  stabling  was 
ren  without  knowing  of  the  disease.  The  third  plea  pre- 
ited  the  damages  by  way  of  set-off,  and  alleged  that  the 
tintiff,  through  his  son  (a  joint  owner  both  of  the  horses 
\  the  notes  sued  on)  procured  permission  to  put  the  diseased 
«s  in  defendant's  stables  by  falsely  representing  that  they 
I  not  have  the  disease  winch  they  did  have.  The  fourth 
%  presented  the  damages,  also,  by  way  of  set-off,  and  averred 
)Dtract  between  plaintiff  and  defendant  by  which  the  for- 
*  undertook  and  agreed,  if  the  latter  would  allow  the  use 
he  stableSi  to  pay  all  the  damages  that  might  result  from  the 
munication  of  disease  to  the  defendant's  horses.    The  iiflh 

presented  the  damages,  generally,  by  way  of  bar,  and  al* 
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leged  that  the  plaintiff  falsely  and  frandnlentlj  reprwc 
the  horses  to  be  free  from  contagious  diseases,  etc. 

1.  The  third  plea,  if  it  amounts  to  anything,  alleges  a 
and,  therefore,  does  not  present  matter  of  legal  set-off  U 
plaintiff's  action,  whicli  is  founded  on  contract. 

2.  The  fourth  plea  is  in  contract,  and  is  within  the( 
which  allows  the  defendant  to  defend  upon  a  claim  ol 
same  nature  with  the  plaintiff's  demand.  Under  thisb 
rule  unliquidated  damages  may  be  the  subject  matter  of 
off. 

3.  The  fifth  plea  is  also  in  torty  and  the  demurrer  to 
well  as  to  the  third  plea,  should  have  been  sustained. 

4.  The  jury  found  a  verdict  in  favor  of  the  defec 
against  the  plaintiff  for  S325  00.  This,  we  think,  was 
warranted  by  the  evidence.  The  damages  proven  did 
amount  to  that  much  in  excess  of  the  plaintiff's  <lemand,  ? 
stood  wholly  unimpeache<l.  The  evidence  fails,  moreovi 
connect  the  plaintiff  in  any  legal  way  with  the  damages 
tained  by  the  defendant.  It  is  not  shown  that  tiie  » 
the  plaintiff,  who  alone  acted  in  the  transaction,  was  any! 
more  than  a  joint  owner  of  the  diseased  horses.  It  doe 
ap|)ear  that  he  was  in  charge  of  the  horses  as  a  copartn 
his  father,  or  that  he  acted  as  his  father's  agent.  Ther 
glimpses  of  a  partnership,  but  no  sufficient  evidence  appl 
to  the  time  of  the  damage  and  the  transaction  out  of  whi 
sprang.  If,  as  partner  or  as  agent,  he  had  authority  to  i 
the  contract  alleged  in  the  fourth  plea,  and  did  make  ii 
set-off  might  be  made  available.  And  if  he  has  a  real  i 
est  in  the  note  sued  upon  in  his  father's  name,  and  mad 
allied  contract  without  authority  from  his  father,  his  in^ 
in  the  note  might  be  reached,  no  doubt-,  by  proper  equi 
averments  in  the  plea,  if  the  facts  warrant  them.  So,  i 
whole  injury  which  the  defendant  has  sustained  rests  ir 
so  much  of  the  note  as  belongs  to  whoever  is  responsib 
the  tort  might  be  defended  by  calling  into  action  the  cc 
ble  powers  of  the  court,  through  proper  amendments  t 
pleas  and  the  production  of  corresponding' evidence.    Bi 
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nere  fact  that  the  plaintiff  is  a  citizen  of  another  state  is  in- 
lofBdent.  He  may  reside  liere  in  a  way  to  be  sued  or  have 
property  here  accessible  to  legal  process;  or  the  son,  who  is 
more  obviously  liable  as  being  the  immediate  aotor,  may  be 
here  ami  in  a  situation  to  respond  to  all  tlie  defendant's  dam- 
age. 

Let  the  third  and  fiilh  pleas  be  stricken,  and  a  new  trial 
be  granted. 


Samuel  Hatcher  ei  al.,  plaintiffs  in  error;  vs.  Julius  A. 
Cade,  defendant  in  error. 

'•  The  legatees  under  a  will  may  divide  an  estate  among  tliemselves,  though 
the  will  direct  that  commissioners  appointed  by  the  ordinary  shall  divide 
It  If  all  the  legatees  be  of  age,  the  division  so  made  binrls  all ;  if  some 
be  minors  and  they  ratify  on  coming  of  age,  then  all  are  bound,  and  the 
title  of  each  to  the  severalty  so  divided  and  set  apart  is  perfect. 

I  A  creditor  of  one  of  such  legatees  must  go  upon  the  portion  or  share  al- 
knedto  his  debtor;  he  cannot  subject  to  his  debt  any  portion  of  the  shares 
rf  either  of  the  others. 

Distribution.  Administrators  and  executors.  Wills.  Debt- 
irtiwl  cralitor.  Before  Judge  James  John.son.  Marion 
inperlor  Court.     April  Terra,  1875. 

Beported  in  tlie  opinion. 

E.  H.  WoRRiLL;  B.  B.  HiNTON  &  SoN,  for  plaintiffs  in 
Tor. 

Peabody  &  Branxon  ;  Miller  &  Butt  ;  Blandford 
Garrard,  for  defendant. 

Jackson,  Judge. 

Samuel  Hatclier  died,  leaving  a  widow  and  cliildren,  and 
lie  a  will  providing  for  the  disposition  of  his  property. 
B  siilTStance  of  tlie  will  wa^  that  the  property  should  1)6 
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kept  together  for  maintenance  and  education  until  his  widow 
or  one  of  the  chiklren  should  mnrry,  or  a  child  become  of  age, 
and  then  that  chil<l,  or  the  widow,  if  she  married,  shouU 
have  her  share,  and  to  that  end  that  commissioners  should  be 
appointed  by  the  ordinary  to  divide  the  estate  among  thctn- 
The  widow  and  children,  without  waiting  for  the  commis- 
sioners to  do  so,  divided  the  estate  among  themselves.   All 
were  of  age  except  two,  and  these  two  acquiesced  on  comiDg 
of  age.     Two  of  the  children  were  of  age,  and  one  had  mar- 
ried when  the  division  was  made.     Cade,  the  defendant  it 
error,  obtained  a  judgment,  long  after  this  division,  againsttb* 
widow,  and  levied  it  upon  the  lan<ls  set  apart  by  the  divisiv' 
to  Samuel  Hatclicr  and  Patonia  Hatcher,  who  claimed  it  uii 
der  a  deeil  made  to  them  in  pursuance  of  the  division,  ai)< 
before  the  judgment.     Tlie  court  lield  and  charged  the  jurj 
that  one  undivided  sixth  of  these  lands  was  subject  to  tb< 
execution,  there  being  the  widow  and  five  t^hildren  left  k'g*' 
tees  under  the  will. 

1,  2,  We  think  the  court  erred.  The  division  by  thel^- 
tees  bouml  each  of  them  wiio  was  of  age,  and  when  th* 
minoi-s,  the  claimants  here,  assented  and  ratified  on  comiflg 
of  age,  they,  too,  were  bound,  and  each  legatee  took  aseverJ 
interest  a^  it  was  allotted  to  each  legatee.  Cade  was  not » 
cnjililor  of  the  estate,  but  of  Mrs.  Hatcher,  and  cimhl  g"  on'j 
on  her  separate  share  after  the  division.  Notwithstanding 
that  the  law,  or  the  will,  which  is  the  law  here,  provides* 
certain  way  in  which  an  estate  may  be  divided,  if  thepartis 
in  interest,  all  being  of  age,  divide,  it  is  legal ;  and  if  soittC 
be  not  of  age,  but  when  of  age  assent,  it  also  legalizes  the  di- 
vision. This  principle  has  been  settled  by  this  court  byff" 
quent  rulings:  Turk  vs.  Turk,  3  -fiTtV/y,  422;  Joscy  m. -^«* 
dulph,  13  Georgiay  484  ;  Finch  vs.  Finch,  14  Ibid.j  367.     ^ 

We  hold,  therefore,  that  the  court  erred  in  ruling  that  one- 
sixth  of  the  property  levied  on  was  subject  to  the/. /«•* 
favor  of  Cade  against  Mrs.  Hatcher,  and  reverse  tlie  judgm*^ 
on  that  ground. 

Judgment  reversed. 
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Fbakcrs  Murphy,  plaintiff  in   error,  w.  Timothy  R. 
Vaughan,  administrator,  defendant  in  error. 

1.  Tbe  widow's  claim  for  year's  support  will  take  precedence  of  any  lien 
wHh  which  her  deceased  husband  incumbered  his  title,  but  cannot  go  back 
tnd  throw  oflf  liens  which  adhered  to  the  title  when  he  acquired  it. 

2.  Futies  at  interest  may,  by  consent,  even  where  one  of  them  has  a  legal 
idrantage  and  might  urge  the  principle  of  estoppel,  treat  the  proceeds  of 
property  sold  by  an  administrator  as  standing  in  the  place  of  the  property. 
1^  agreement  of  counsel  in  the  present  case  qualifies  the*  right  of  each 
pwty  to  the  proceeds,  just  as  it  was  qualified  by  law  in  respect  to  the  prop- 
erty itielf. 

Jackson,  Judge,  dissenting. 
'•  A  mortgage  in  Georgia  is  only  a  security  for  a  debt ;  it  passes  no  title  to  the 
■ortgagee :    Code,  section  1954;  Davis  tt  al.  vs.  Anderson  et  a  I.,  i  Kelly  ^ 

nt. 

^  The  purchaser  from  the  mortgagor,  therefore,  acquires  title  to  the  property 
*^  to  the  lien  that  the  mortgagee  has  thereon ;  but  such  lien  consti- 
^  no  title,  it  is  only  security  for  a  debt. 

3-  u  the  m-rtgagor  die,  the  title  to  the  mortgaged  property  is  in  his  estate ; 
*^  that  property  so  mortgaged  is  subject  to  distribution  by  his  administra- 
**i  wd  all  expenses  of  administration  should  be  paid  before  the  debt  se- 
^tted  by  the  lien  of  the  mortgage. 

i  Among  these  expenses  of  administration  the  statute  distinctly  names  twelve 
months'  support  of  the  widow  and  orphans  of  the  deceased,  as  if  to  rank  it 
■ighcr  than  any  debt  and  put  its  payment  beyond  peradventure,  if  the  dc- 
^'■Jed  died  possessed  of  any  property  at  all :  Elfe  vs.  Macon  Building  and 
*««  Association,  26th  Georgia  Reports,  igy  ;  Cole  vs»  Elfe,  2jd  Ibid., 
'35- 

>  The  only  property  of  which  deceased,  in  the  case  at  bar,  died  possessed,  is 
Pe'woalt)*;  certain  furniture  which  he  purchased  from  a  mortgagor;  that 
"nutnre,  or  its  proceeds,  is  not  enough  to  pay  the  debt  due  the  mortgagee 
^"^  the  year's  support.  It  was  in  his  possession  when  he  died.  The  title 
*W  in  him,  subject  to  the  mortgage  debt.  It  was  administered  as  his  prop- 
erty and  fold  as  such,  and  the  proceeds  should  first  be  applied  to  the  ex- 
panses of  administration,  in  which  the  statute  includes  the  year's  support 
wthe  widow  and  orphans :  See  Code,  sections  2571,  2533 ;  Rust,  John- 
**  6*  Company  vs.  Billihgslea,  44th  Georgia  Reports,  jo6. 

^  «  can  make  no  difference  in  principle  that  the  property  was  once  partncr- 
■■p  property,  and  deceased  a  member  of  the  firm ;  the  question  is,  did  he 

^,  whose  was  the  title  at  his  death  ?     Did  it  pass  out  of  the  partners  into 

^,  and  was  he  possessed  of  it  as  his  own  at  his  death,  subject  only  to  the 

Mortgage  debt  ? 

^ere  the  mortgagee  himself  administers  on  the  estate  of  deceased,  re- 

^  the  property  in  the  inventory  under  oath,  selb  it  as  the  property  of 

VOJL.  LV.  ^4. 
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the  estate,  and  thus  solemnly  swears  repeatedly,  and  puts  the  oaths  ob  it 
cord  in  the  court  of  ordinary  that  the  property  and  proceeds  do  bekng  to 
the  estate  of  deceased,  he  is  estopped  by  every  principle  of  sound  Uw  aad 
right  reason  from  denying  the  title  of  his  intestate :  G)de,  sectioos  25161 
2517,  2522,  2523,  2525;  Benjamin  vs.  GUI,  4^th  Georgia  Reports,  no. 

8.  The  agreement  of  counsel  to  submit  to  the  court  the  question  of  title  oato 
the  facts  agreed  upon,  does  not  waive  the  right  of  the  widow  to  applj^ 
doctrine  of  estoppel  to  the  administrator,  nor  does  it  waive  her  right  to'^ 
which  the  law  gives  her  under  the  facts,  her  twelve  months'  support  forte 
and  her  children ;  much  less  docs  "such  agreement  waive  the  right  oHfce 
infant  children  to  their  twelve  months'  support. 

9.  Therefore,  I  think  this  widow  and  her  children  should  have  their  ]«ff^ 
support  out  of  the  proceeds  of  this  property,  and  that  the  judgment  d  the 
court  below  should  be  reversed. 

*  %  , 

Administrators  and  executors.  Year's  support.  Lien'.  & 
toppel.  Waiver.  Before  Judge  Gibson.  Richmood  Sopf-* 
rior  Court.    October  Adjourned  Term,  1874. 

Reported  in  the  opinions. 

Joseph  Ganahl,  for  plaintiff  in  error. 

Frank  ^.  Miller,  for  defendant. 

Warner,  Chief  Justice. 

Tliis  case  came  before  the  court  below  on  an  appeal  fwB 
the  court  of  ordinary  as  to  the  allowance  of  twelve  raontti 
support  to  the  widow  and  two  children  of  Daniel  G.Mtlrpfcfi 
deceased,  under  the  provisions  of  the  statute  of  this  state  !*>• 
viding  therefor,  on  the  following  agreed  statement  offidsJ    , 

"On  the  14th  of  December,  187i,  W.C.  Hewitt  soIdIA 
interest  in  the  Globe  Hotel  to  Jackson  &  Julian,  and  tookl 
mortgage  on  the  furniture,  etc.;  that  it  was  assigned  toT.Bi 
Vaughan  January  1st,  1873,  with  the  last  note  of  JacksoQ* 
Julian,  due  January  Ist,  1873,  for  $4,280  00;  that  fcariyii 
1872,  Julian  sold  out  his  interest  to  Jackson,  subject  to  Ail 
mortgage;  that  on  the  23d  of  December,  1872,  Murphy  JBf* 
chased  from  Jackson  one-half  interest  in  said  furniture,  nih; 
ject  to  said  mortgage,  and  entered  into  copartnership  wift 
Jackson,  under  the  style  of  Jackson  &  Murphy;  that  on  At 
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of  this  assigoment  of  said  mortgage,  to*  Vaughan,  Jack- 
&  Murphy  executed  another  mortgage  to  Vaughan  to 
ire  this  note,  and  to  cover  all  the  furniture  then  in  the 
d,  and  agreed  to  pay  counsel  fees  of  ten  per  cent,  and  ex- 
ises  of  foreclosure  if  not  paid  Februaiy  3d,  1873,  to  which 
iod  Vaughan  extended  the  time  of  payment.  These  mort- 
;es  were  foreclosed  February  5th,  1873,  and  levied  August 
lOtb',.1873;  the  firm  of  Jackson  &  Murphy  was  dissolv- 
February  21st,  1873,  by  Murphy  purchasing  Jackson's 
erest,  subject  to  this  mortgage,  and  the  business  carried  on 
ne  by  Murphy  until  his  death,  in  tlie  spring  of  1874,  he 
king  payments  on  the  mortgages  from  time  to  time,  but 
ref  having  paid  off  the  same;  the  furniture  was  sold  by 
S.  Vaughan,  who  qualified  as  Murphy's  administrator^ 
rsuant  to  an  order  of  the  court  of  ordinary,  he  having  taken 
;  letters  as  creditor,  on  the  6th  day  of  July,  1874.  Furni- 
e  to  the  amount  of  $419  50  has  been  claimed  by  Frances 
irphy,  and  the  same  turned  over  to  her;  she  has  also  re- 
ared $107  00  on  account  of  her  year's  support.  Beyond 
8  furniture  so  mortgage<l  (except  that  in  the  hands  of  Mrs. 
irphy)  the  said  Murphy  was  possessed  of  nd  estate  at  the 
le  of  liis  deat  h.  The  proceeds  of  the  sale  of  this  mortgaged 
niture  is  $2,045  00,  a  sum  not  sufficient  to  satisfy  the  mort- 
;e8.  This  mortgaged  furniture  was  duly  inventoried  and 
)raised  and  returne<l  by  Vaughan,  the  administrator  and 
ectorj  as  the  property  of  Murphy,  to  the  court  of  ordinary, 
J  89kl  as  the  property  of  Murphy^s  estcUey  and  the  proceeds 
now  in  the  hands  of  Vaughan,  as  administrator  of  Mur- 
f.  -The  objector  maintains  that  the  estate  of  Murphy 
iprises  only  the  equity  of  redemption  of  the  mortgage; 
t  is,  the  value  of  the  furniture  less  the  amount  of  the  mort- 
;e;,the  applicant  maintains  Jhat  the  estate  of  Murphy  com- 
bes the  wliole  value  of  the  furniture."  On  this  agreed 
ement  of  facts  the  court  decided  in  favor  of  the  objector; 
sreupon  the  applicant  excepted. 

.  The  question  presented  on  the  special  statement  of  facts 
tained  in  the  record^  is  whether  the  widow  of  Murphy, 
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who  purchased  the  proi)erty  encumbered  with  a  mortgage  lien 
for  the  purchase'money  due  therefor,  at  the  time  he  purchased 
it,  is  entitled  to  a  yearns  8up|K)rt  out  of  the  full  value  of  the 
pro])erty  as  a  part  of  her  deceased  husband's  estate, or  whether 
she  is  only  entitled  to  the  value  of  the  pro|>erty  so  purchased 
by  her  husband  after  discharging  the  mortgage  lien  which  was 
on  the  property  at  the  time  of  his  purchase  of  it.  Thefini 
mortgage  on  the  property  was  not  a  lien  created  by  Murphy 
himself,  but  was  a  lien  on  the  pro|)erty  for  thfe  un|)aid  ptt^ 
chase  money  due  therefor  which  was  in  existence  at  the  time 
he  purchased  it,  and  the  fair  legal  presumption  is,  that  he 
paid  that  much  less  for  it  The  extent  of  M^irphy's  intereBt 
in  the  pro|>erty,  as  the  owner  thereof,  at  the  time  of  his  death, 
was  the  value  thereof  after  discharging  the  mortgage  lieu  that 
was  upon  it  at  the  time  he  purchased  it,  and  his  widow  is  not 
eutith  d  to  any  greater  interest  in  the  property  of  her  deceased 
husbaud  for  her  twelve  months'  support  than  be  had  in  it  at 
the  time  of  his  death.  If  one  purchases  property  free  from 
encumbrances,  and  afterwards  mortgages  it,  or  judgments  are 
obtained  against  him,  and  he  dies,  his  widow  will  be  entitled 
to  her  twelve  months'  support  out  of  that  property  uotwith- 
staniling  such  morgageor  judgment  lien,  because  the  statote 
declares  that  the  provision  for  the  sup|K>rt  of  the  family  shall 
be  preferre<l  before  all  other  debts:  Code,  section  2571.  Bat 
that  is  not  the  case  now  before  us  so  far  as  the  first  mortgage 
mentioned  in  the  agreement  is  concerned.  That  was  not  a  lieo 
created  on  the  property  by  Murphy  as  the  owner  of  it,  bat 
was  a  lion  on  the  pro|)erty  when  he  purchased  it,  and  therefore 
he  became  the  owner  of  it  subject  to  that  lien,  and  his  widow 
cannot  claim  arjy  greater  interest  in  that  property  than  herde- 
ceased  husband  had  in  it  at  the  time  of  his  death. 

2.  If  the  widow  had  brought  her  action  against  the  admin- 
istrator in  this  case  for  the  recovery  of  her  twelve  months' 
support  out  of  the  money  in  his  hands  arising  from  the  sab 
of  her  deceased  husband's  property,  we  will  not  say  that  the 
administrator  would  not  have  been  estopped  from  I'enf- 
ing  that  he  had  the  money  in  his  hands  in  that  capacity.    She 
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bas  Dot  done  so,  but  has  agreed  to  submit  her  claim  for  her 
^Ive  months'  support  out  of  certain  described  property, 
0  the  decision  of  the  court  on  the  special  statement  of  facts 
ioutained  in  the  agreement  in  the  record,  and  upon  that  spe- 
ul  statement  of  facts  the  court  decided  against  her,  and  in 
lur  judgment,  that  decision  should  be  affirmed,  inasmuch  as 
t  is  in  accordance  with  the  principle  recognized  and  decided 
y  this  court  in  Bo(m  V8,  Sirrine,  38  Georgia  ReportSy  121. 
Whilst  it  is  undoubtedly  the  policy  of  our  law  in  this  state, 
3  make  provision  for  the  twelve  months'  support  of  the  widow 
*it  of  her  deceased  husband's  estate,  in  preference  to  all  other 
^y  it  is  not  the.policy  of  the  law  to  make  such  provision 
Wf  her  twelve  months'  support  out  of  the  property  of  otlier 
«ople  which  did  not  belong  to  her  husband  at  the  time  of 
lis  death. 
Let  the  judgment  of  tlie  court  below  be  aflBrmed. 

Bleckley,  Judge,  concurring. 

There  were  two  successive  partnerships,  each  of  which 
*H)rtg^ed  the  same  proi)erty  to  secure  the  same  debt,  a  debt 
*f the  first  partnership.  The  second  mortgage  was  not  given' 
Ofiupersede  the  first,  but  was  cumulative  only.  Each  partner- 
nip  consisted  of  two  members,  one  of  whom  was  common  to 
oth  firms.  This  member,  on  the  dissolution  of  the  first  firm, 
^ht  out  his  copartner,  and,  for  a  time,  was  sole  owner, 
fctlien  sold  a  half  interest  to  a  third  person,  by  which  means 
*  second  firm  came  into  existence.  Among  the  partnership 
Ws  in  both  these  transactions,  was  the  mortgage  prop- 
tj;  and  the  sale,  each  time,  was  made  subject  to  the  first 
oilgage.  During  the  continuance  of  the  second  partnership 
?cre<litor  granted  an  exten^jion  of  the  timeof  payn^ent,  and 
^second  mortgage  was  executed  by  that  firm  as  cumulative 
Urity.  It,  moreover,  covered  some  additional  property,  and 
ulated  for  the  payment  of  counsel  fees.  Both  mortjrages 
5  foreclosed,  and  shortly  aflerwanls,  the  new  partner  bought 
|ji)»  copartner,  and  thus.became  sole  owerof  the  projHjrty, 
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taking  his  copartner's  interest  subject  to  the  mortgages, 
this,  the  proi)erty  was  levied  upon  by  virtue  of  the 
gage  fi,  fas.y  and  he  made  certain  payments  on  the  mc 
debt,  but  before  discliarging  it  died,  leaving  the  proper 
der  levy,  and  a  balance  due  on  the  debt.  Instead  of  pi 
ing  to  sell  by  the  sheriff,  the  creditor  took  out  administ 
and  as  administrator,  liad  the  property  appraised,  invei 
and  sold  as  the  property  of  the  decedent's  estate.  Th 
ceeds  being  in  hand,  the  widow  claimed,  out  of  the  sac 
statutory  allowance  to  herself  and  minor  children  for 
support ;  the  administrator,  as  mortgagee,  claimed  the 
proceeds,  the  fund  being  less  than  the  balance  due< 
mortgage  debt. 

The  case  was  tried  in  the  court  below  upon  an  agree 
of  facts,  and  the  only  question  submitteil  to  the  juil 
whether  the  estate  of  the  deceased  comprised  the  whole 
of  the  property  or  only  the  equity  of  redemption;  thj 
say,  the  value,  less  tiie  unpaid  mortgage  debt.  It  was  I 
agreed  that  should  this  question  be  decided  in  favor 
widow,  she  should  have  a  verdict,  and  if  against  li 
sljould  take  nothing.  The  property  was  under  lien 
when  the  deceased  purchased  the  first  half  interest,  am 
he  purchased  the  second  half.  He  took  it  subject  toth 
The  whole  legal  title  vested  in  him,  but  vested  as  it 
the  hands  of  his  vendor,  incumbered.  It  is  to  be  pr< 
that  he  gave  a  less  price  in  consequence  of  tliQ  incnnil 
but  whether  he  did  or  not,  his  purchase  could  not  div 
creditor's  right  to  be  paid  out  of  the  property  or  its  pr 
The  claim  for  year's  support  will  take  precedence  of  ai 
with  which  the  deceased  owner  incunibere<i  his  title,  hi 
not  go  back  and  throw  of  liens  which  adhered  to  tl 
when  he  acquired  it.  As  against  the  mortgagee,  the  A 
had  the  mere  legal  title,  or  what,  in  Georgia,  we  loosel, 
the  equity  of  redemption  ;  and  therefore,  on  the  questio 
mitted  for  decision,  the  case  is  with  the  mortgagee.  T 
cisive  fact  is  that  the  deceases!  was  not  a  meml)er  of  tl 
partnership  by  which  the  original  paramount  lien  wasci 


ATLANTA,  JULY  TERM,  1875.  367 

Murphy  vs,  Vaughan. 

The  morality  of  the  rale  now  declared  is,  I  think,  as  clear  as 
the  rale  itself.  It  is  not  right  that  a  man,  while  living,  or 
his  fiunily  after  his  death,  should  enjoy  property  free  from  en- 
combrauce,  when  his  purchase  of  it  was  made  expressly  sub- 
ject to  that  encumbrance.  Courts  are  organs  of  justice  not  of 
charitj;  and  widows  and  orphans,  like  all  other  suitors,  must 
eodure  the  rigor  of  equal  aud  imjmrtial  judgment. 

•  Jackson,  Judge,  dissenting. 

The  reasons  for  my  dissent  from  the  judgment  pronounced 
ia  this  case  are  clearly,  if  not  fully,  set  out  in  the  syllabus 
huded  to  the  reporter.  This  court  has  decided,  and  the  stat- 
ute declares,  that  the  year's  support  is  part  of  the  expenses  of 
administration,  and  sb.Hll  be  paid  like  them  in  preference  to 
til  debts.  In  Oole  and  children  vs.  Elfcj  23  Georgia  Beporta, 
236,  it  is  ruled  tliat  such  year's  support  is  a  su|>erior  lien  to 
tty  debt  the  deceased  ean  make.  In  Elfe  vs.  The  Macon 
Building  and  Loan  Association,  23  Georgia  Reports,  197,  it 
tt ruled  that  the  year's  support  has  preference  over  a  mort- 
Pge.  Rust,  Johnson  &  Company  vs.  Billingslea,  44  Georgia 
Seports,  306,  decides  that  the  year's  support  has  preference 
over  eveiything  in  the  way  of  debt,  and  distinguishes  between 
U  and  dower  aud  homestead  in  this  particular.  In  Elfe 
^  The  Macon  Building  and  Loan  Association,  Benning, 
lodge,  (li.<ssented,  because  hetliought  the  mortgagee  took  little, 
iHit  he  stands  alone.  In  Davis  et  al.,  vs.  Anderson  et  al.,  1 
^elly,  176,  the  court,  the  present  chief  justice  delivering  the 
{Union,  decided  that  the  mortgagee  in  Georgia,  takes  no  title ; 
Hd  it  tias  been  so  ruled,  either  by  a  unanimous  or  majority 
Ourt  ever  since,  so  far  as  I  can  ascertain.  It  follows  that  if 
^  sells  to  B  any  property  on  a  credit,  and  mortgages  it  for 
tuchase  money  and  die,  the  year's  support  is  preferred  to  the 
tortgage  in  the  distribution.  I  can  imagine  no  harder  case 
[aiost  the  creditor  than  that,  nor  can  I  see  any  reason  in  the 
fitinction  between  that  case,  and  where  B  buys  property  al- 
ady  mortgaged  by  his  vendor.  The  one  is  hard  as  the  other. 
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Nor  can  I  see  what  difference  it  can  make  that  the  v 
a  partnership,  and  the  vendee  one  of  the  partners.  '. 
of  Boone  vs.  Sirrine^  38  Georgia  Reports^  121,iscle 
like  this  at  bar.  There  the  title  never  passed  to  the 
and  the  ruling  is  put  on  that  ground.  There  was  m 
the  deceased  in  that  case.  But  the  case  of  Benjamin 
45  Georgia  Reports^  110,  ought  to  conclude  this  case, 
it  is  ruled  expressly  that  trustees  are  estopped  from  se 
title  adverse  to  the  trust,  and  their  actions  and  returr 
on.  This  administrator,  who  is  the  creditor,  retur 
property  to  the  appraisers,  swore  that  it  was  tlie  estat 
it  as  the  estate's,  and  is  estopped  from  setting  up  title 
to  the  estate.  Out  of  his  own  mouth,  his  own  oath,  hi 
demned,  and  this  furniture  is  the  estate's,  and  subjec 
tribution.  The  intestate  held  it  as  his  own  for  fifteen 
paid  this  mortgage  debt,  in  part,  as  his  debt,  die<l  ir 
sion  of  the  property,  and  I  think,  in  justice  and  eqi 
widow  and  little  ones  ought  to  have  one  year's  suppo: 
it  in  preference  to  all  debts,  liens  or  encumbrances, 
the  law  wise.  I  am  unwilling  to  fritter  it  down  to  a  ? 
emptiness,  by  drawing  invisible  distinctions,  but  I  sta 
the  decisions  of  this  court  from  its  foundation  to  tli 
and  I  think,  upon  the  rock  of  justice,  charity  and 
lence,  as  well  as  the  law.  Besides  all  this,  it  has  been 
edly  and  distinctly  ruled  by  this  court  that  the  sale  ol 
ministrator  to  pay  debts  diverts  all  liens;  and  the  f 
comes  subject  to  distribution  under  the  rules  of  prio 
clared  by  the  statute  of  distributions.  In  the  cases  c 
low,  it  will  be  found  that  the  reason  given  for  divestii 
is,  that  after  death,  a  different  rule  prevails  in  regiml  i 
ity  of  dignity  and  right;  and  it  is  distinctly  held  tl 
sale  di vasts  the  lien  oi  jxidgmenta  and  of  taxes  due  Ou 
the  United  States,  at  least,  that  expenses  of  administr: 
which  the  year's  support  is  included,  come  under  t 
head  to  the  funeral  exi)enses,  then  come  taxes  and  d) 
the  state ;  and  then  trust  debts ;  four  classes  are  pu 
judgments  or  the  vendor's  lien:  and  I  cannot  see  the 
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sanctity  of  a  mortgage  than  all  of  these  liens :  8imB  vs.  Ferrell, 
46  Qwrgia  Reports,  685,  698;  CarhaH  vs.  Vann,  46  Ibid,, 
389;  StdUnga  V8.  Ivey,  49  Ibid.,  274. 


Wilson  D.  Nichols,  plaintiff  in  error,  v8,  Francis  M. 
Chandler,  defendant  in  error. 

^^f^fxt  an  instrument  in  the  form  of  a  deed,  attested  by  three  witnesses,  one 
of  whom  is  a  justice  of  the  peace,  conveys  a  tract  of  land  and  certain 
personal  property,  to  two  daughters  of  the  donor,  and  contains  the  provis- 
ion in  it,  "  after  burial  expenses  and  all  my  just  debts  are  paid,  only  re- 
seeing  lo  myself  the  use  and  control  of  said  property  during  my  natural 
Wie,"  and  also  the  provision  "  to  have  and  to  hold  the  said  tract  or  parcel  of 
■^  and  household  and  kitchen  furniture,  and  houses,  hogs,  cows,  and  all 
o^Jkt  property  that  I  may  be  possessed  of  at  my  death ;"  and  where  the 
™strument  was  never  recorded,  nor  delivered  to  the  beneficiaries,  but  was 
P^d  in  the  keeping  of  one  of  the  witnesses,  with  this  direction :  "  to 
"^  it  until  her  death  or  until  she  called  for  it ;  that  it  was  for  the  girls, 
■^garet  and  Amanda,  and  that  he  was  to  hold  it  for  them :  " 

«w,  that  the  instrument,  construed  in  the  light  of  its  non-delivery  and  the 
®wction  given  to  the  person  entrusted  with  it,  is  a  will  and  not  a  deed. 

Will  or  deed.     Before  Judge  Hall.     Rockdale  Superior 
;    Court.    March  Term,  1875. 

Reported  in  the  above  head-note. 

A.C.  McCalla;  John  J.  Floyd,  for  plaintiff  in  error. 

Clark  &  Pace,  for  defendant. 

Jackson,  Judge. 

Chandler  sued  Nichols  for  a  tract  of  land.    His  title  turned 

**  the  construction  of  an  instrument,  whether  it  was  a  deed 

^  twill;  if  a  deed,  he  might  recover;  if  a  will,  he  could 

**H.    The  instrument  by  itself  may  be  doubtful  of  interpre- 

^tion,  but  construed  in  the  light  of  the  proof  as  to  its  deliv- 

^^  we  think  all  doubt  is  removed.     The  character  of  the 
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lustrunieiit  and  the  circumstauoes  surrounding  its  ezeculioa 
are  sufficiently  set  out  in  the  head-note  for  an  intelligeutoa- 
derstanding  of  our  judgment  and  the  reasons  on  which  it  is 
based.  We  hold  it  to  be  a  will,  and  reverse  the  judgment  uf 
the  court  l)elow. 
Judgment  reversed. 


L0YLE88  &  Griffin,  agents,  plaintiffs  in  error,  w.  Wiluai 
A.  Collins,  defendant  in  error. 

1.  The  specific  property  for  which  purchase  money  is  due  is  liable  to  a  ftig- 
ment  therefor,  notwithstanding  the  same  has  been  set  apart  under  the  lM■^ 
stead  law.     Other  property  exempted  is  not  subject  thereto. 

2.  The  evidence  shows  that  the  property,  from  which  the  fund  in  cotft  for 
distribution  was  raised,  was  not  embraced  in  the  exemption  of  penotfliy 
of  the  defendant  in  execution ;  and  the  court  therefore  erred  in  ordfl»8 
the  money  paid  over  to  him. 

Homestead.  Purchase  money.  Before  Ju<ige  Stroib*' 
Calhoun  Superior  Court,     September  Adjourned  Term,  187* 

Eeportwl  in  the  decision, 

L.  D.  Monroe,  by  Vason  &  Davis,  for  plaiutiSs  ^ 
error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice.    . 

This  was  a  contest  between  a  judgment  creditor  of  Go'"'^ 
and  Collins  himself,  as  to  the  appropriation  of  the  sum  <^ 
$120  00,  which  had  been  brought  into  court  under  a  suiB* 
mous  of  garnislimeut,  at  the  instance  of  Collins,  the  l^^ 
claiming  the  money  as  a  homestead  exemption.  The  oi)orti 
by  its  judgment,  awarded  the  money  to  Collins,  whereup* 
the  judgment  creditor  excepted, 

1.  The  plaintifT^s  judgment  was  founded  on  an  aooouotfe 
a  cotton  gin  which  Collins  had  purchased  but  bad  not  pii^ 
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*,  and  haci  had  set  apart  as  a  homestead  exemption.  In- 
Bucli  as  the  cotton  gin  had  not  been  paid  for,  it  wassub- 
t  to  the  plaintiifs  judgment  for  the  purchase  money  due 
^for,  but  not  the  other  property  contained  in  the  liome- 
ad  exemption. 

2.  Tliere  is  contained  in  Collins'  homestead  exemption  a 
te  on  Brown  for  $100  00,  and  two  bales  of  cotton,  worth 
)  00.  It  is  quite  clear,  we  think,  that  the  cotton  for  which 
own  gave  his  note  for  rent  was  not  included  in  the  home- 
ftd  exemption.  The  distress  warrant  of  Collins  against 
own  was  sued  out  on  the  27th  of  October,  1873,  an<i  on 
!  same  day  levie<l  on  the  cotton,  from  the  proceeds  of  which 
!  money  was  raised,  the  subject  matter  of  distribution,  as 
)ear8  from  the  record.  Collins'  homestead  exemption  was 
obtained  until  the  27tli  of  December  thereafter.  Collins, 
!  homestead  debtor,  cannot  have  Brown's  note  as  an  ex- 
ption,  and  other  cotton  to  the  amount  thereof,  which  was 
^embraceil  in  his  exemption.  The  cotton  from  which  the 
•ney  was  raised  had  been  levied  on  as  the  property  of 
own  two  months  before  the  homestead  exemption  of  Collins 
s  obtaineil,  and  therefore  it  was  not  the  cotton  contained 
liis  homestead  exemption.  If  the  cotton  levied  on  was 
own's  cotton,  two  months  l)efore  Collins  obtained  his  home- 
ad,  it  was  not  his  cotton  which  was  contained  in  his  home- 
a*l  exemption.  In  our  judgment,  the  court  erred  in  award- 
;  the  money  to  Collins  as  his  homestead  exemption  on  the 
teuient  of  facts  contained  in  the  record. 
Ut  the  judgment  of  the  court  below  be  reversed. 

Iackson,  Judge,  concurring: 

[  desire  to  say  that  I  concur  in  the  judgment  of  the  court 
this  case,  but  not  in  the  entire  opinion.  I  hold  that  the 
aestead  is  one — granted  to  the  party  by  one  act — that  of 
ordinary.  In  like  manner  the  exemption  of  personalty 
ne  act.  The  two  together  constitute  one  edate^  set  apart 
be  head  of  the  family  in  trust  for  the  family.  It  is  made 
npt  by  the  constitution  from  all  debts  except  taxes^  pur- 
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chase  money,  etc.  The  several  acts  of  the  I^islature  on  the 
subject  require  the  tdmost  good  faith  on  the  part  of  him  who 
takes  the  homestead  and  the  exemption.  He  is  required  to 
make  out  a  complete  schedule  of  personalty  owned  by  hinUi 
and  provision  is  made  with  respect  to  the  schedule  so  nude 
out.  After  his  exemption  of  $1,000  00,  the  balance  is  to  be 
sold  for  the  benefit  of  creditors:  Co<le,  section  2005. 

I  analogize  it  very  much  to  the  old  insolvent  acts  in  regard 
to  the  discharge  of  the  debtor  from  prison.  No  fraud  of  aoj 
sort  will  be  tolerated.  I  think  it  would  be  a  grent  fraud,  a 
heinous  wrong,  for  a  party  to  cause  to  be  exempted  one  hun- 
dred bushels  of  corn,  or  one  thousand  pounds  of  bacon,  for 
which  he  had  not  paid  at  the  time  of  the  exemption,  and  then 
to  consume  this  bacon  and  corn,  and  leave  the  seller  remedi- 
less. Or,  in  the  case  at  bar,  I  think  it  would  be  an  equal 
fraud  for  him  to  use  the  gin  until  it  became  worthless,  or  to 
sell  it  and  pocket  the  money,  and  the  seller  of  the  gin  have  no 
remedy,  though  it  should  appear  that  it  was  worn  out  in  gin- 
ning the  very  cotton  in  dispute,  or  sold  for  another  gin,  or  for 
money  and  the  money  consumed  by  the  family.  Thus  I  think 
I  show  that  cases  may  arise  where  it  would  work  great  wrong 
to  lay  down  the  principle  approved  by  a  majority  of  the  court, 
that  "inasmuch  as  the  cotton  gin  had  not  been  paid  for, « 
was  subject  to  the  plaintiff's  judgment  for  the  purchase  monej 
due  therefor,  but  not  the  other  property  contained  in  the  hofM' 
stead  exemption  "  I  hold  that  all  the  exempted  property  is 
liable  for  the  purchase  money  of  any  part,  just  as  all  is  liable 
for  taxes,  or  money  borrowed  for  improvements.  The  entire 
estate  is  exempted  on  the  condition  that  all  is  paid  for,  and 
if  any  part  be  not  paid  for,  the  whole  is  not  exempted  aoconl- 
ing  to  law  until  such  part  be  paid  for. 

The  constitution  admits  of  this  interpretation.  It  exerapla 
"realty  to  the  value  of  $2,000  00  in  specie,  and  |)er8onal 
property  to  the  value  of  ^1,000  00  in  specie."  It  exempt* 
this  whole  property,  or  as  much  as  the  debtor  has,  to  be  8«i 
apart,  free  from  all  debts,  "except  for  taxes,  money  borrowed 
andex[>cnded  in  the  imprqvement  of  the  homestead,  or  Jar  ^ 
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>wwAfl«e  money  of  the  same,  and  for  labor  done  thereon,  or 
Mterial  furnished  therefor,  or  removal  of  encumbrances  there- 
n."  What  taxes?  Taxes  on  all.  What  purchase  money? 
Wiase  money  for  all.  What  property  is  exempt?  The 
^hole  of  it.  Is  the  laborer  to  have  a  right  to  go  only  upon 
M  house  he  builds  or  the  fence  he  erects  or  the  field  he  clears 
f  cultivates?  I  think  not.  I  think  that  a  fair  intcrpreta- 
on  of  the  provision  of  the  constitution  and  of  the  laws 
Braecl  thereon,  make  all  the  homestead  and  exemption  liable 
n  the  purchase  money  of  any  part :  Constitution  ;  Code,  sec. 
135.  The  act  is  but  a  transcript  of  the  constitution  :  Code, 
iction  2002.  Immetliately  following  this  last  section  are 
>3Dy  sections  which  show  that  the  utmost  good  faith  must 
?  observed  by  the  debtor,  particularly  section  2005.  This 
30(1  faith  is  broken  if  he  conceals  any  of  his  personal  effects ; 
3w  much  more  if  he  attempts  to  exempt  what  he  lias  never 
ud  for,  and  to  which  he  cannot  conscientiously  claim  title." 
obody  is  hurt  by  the  construction  I  put  on  the  constitution, 
uljastice  is  done. 

Neither  the  constitution,  nor  the  act  passed  to  carry  it  into 
feet,  cuts  up  the  homestead  and  exemption  into  separate  par- 
Is,  making  one  parcel  liable  for  one  debt  and  another  for 
(Other  ilebt,  but  they  both  treat  the  whole  as  one  trmt  estate^ 
empt  from  all  the  liabilities  of  the  head  of  the  family,  ex- 
pt  a  particular  class  of  debts,  and  for  this  class  of  debts  I 
ink  the  whole  trust  estate  is  liable.  It  may  be,  that  in  the 
Je  at  bar,  no  particular  harm  would  be  done,  even  if  the 
le  were  not  decided  with  the  creditor  upon  other  grounds. 
may  be  that  the  gin  is  still  in  possession  of  the  debtor,  and 
t  worn  out  or  put  out  of  the  way.  The  record  is  silent  as 
these  points  in  this  case;  but  the  principle  decided  is  of 
at  practical  importance,  and  I  cannot  give  my  assent  to  it. 
[  need  not  say  in  what  high  esteem  I  hold  the  legal  opin- 
s  of  ray  associates  on  the  bench ;  nor  need  I  say  how 
liij  I  yield  to  their  judgments  when  I  can  conscientiously 
io.  But  in  this  matter  my  own  convictions,  however  er- 
ous  they  may  be,  are  clear  and  strong,  and  I  feel  it  a 
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duty  to  express  my  dissent  from  ibis  part  of  the  deddoo, 
that  only  the  particular  item  of  the  homestead  and  exemptioa 
not  paid  for  is  liable  for  the  purchase  money  thereof.  In  mj 
judgment,  all  is  liable  until  all  is  paid  for. 


Thomas  R.  Lumsden,  plaintiff  in  error,  v9,  Richard  H. 
Leonard,  executor,  defendant  in  error. 

1 .  The  levy  upon  cotton,  and  the  delivery  of  the  said  cotton  after  the  levy  to  tie 
principal  debtor  by  the  sheriff,  will  discharge  the  surety  from  the  jndgme' 
debt  to  the  extent  of  the  value  of  the  cotton;  if  the  creditor  in  such  a  cue 
be  not  in  fault,  then  the  sheriff  is  liable  to  him  and  the  security  shooldbe 
released ;  if  the  creditor  be  at  fault  for  the  loss  of  the  cotton,  then,  ifi'' 
ttori,  the  security  should  be  released. 

2.  The  removal  of  personal  property  from  one  county  in  the  slate  to  anodiff 
by  the  principal  judgment  debtor,  will  not  discharge  the  surety,  though  it* 
permitted  by  the  plaintiff,  without  action  on  his  part,  and  without  thcsart* 
ty*s  consent,  and  though  the  property  would  be  sufficient  to  satisfy  die/* 
/a.,  no  consideration  being  paid  to  the  creditor  by  the  principal  debcor. 

3.  The  neglect  by  the  judgment  creditor  for  four  years  to  I07  upon  nal 
estate  sold  by  the  principal  debtor  to  a  purchaser,  who  holds  possessioa  aft- 
til  the  real  estate  sold  is  discharged  from  the  lien  of  the  judgment,  will  not 
discharge  the  surety,  though  such  real  estate  be  sufficient  to  satisfy  Ac/- 
/a.f  there  l)cing  no  proof,  or  offer  to  prove,  that  the  judgment  crediMf** 
notified  in  writing,  or  otherwise,  to  levy  and  no  tender  of  expenses  by  "* 
surety. 

4.  Merc  non-action  by  the  creditor  will  not  release  the  surety,  unless  s** 
non-action  makes  unproductive  some  collateral  security,  such  as  a  BM«t- 
gage,  or  is  based  uiwn  a  consideration  paid  by  the  principal  debtor  to  9f 
creditor,  or  he  is  notified  under  the  statute  to  collect  the  debt. 

Principal  and  security.  Debtor  and  creditor.  JBefore  JuV 
James  Johnson.  Talbot  Superior  Court  March  Term,  l8Ti 

Reported  in  the  opinion. 

M.  H.  Blandford  ;  Willis  &  Willis,  for 
error. 

H.  L.  Bennino;  Peabody  &  Bbannon^  for  defendtut 
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JiCKSON,  Judge. 

1.  Leonard  obtained  judgment  against  Sandford^  principal, 
h)  Lomsden,  security,  in  1866 ;  Sijiffa.  was  issued  thereoaand 
vied  upon  seven  bales  of  cotton ;  this  cotton  was  delivered 

the  principal,  Sandford,  as  whose  property  it  was  levied 
m,  Leonard,  so  far  as  ap|)ears  from  this  record,  took  no 
epe  to  recover  the  cotton  or  to  get  the  money  from  the  sheriff, 
^e  think  the  sheriff  represented  the  judgment  creditor,  and 
B  act  m  giving  up  the  cotton  was  the  act  of  Leonard,  and 
scharged  the  surety  to  the  extent  of  the  value  of  the  cotton. 
*  plaintiff  was  not  at  fiiult  about  it,  the  sheriff  is  responsible 
'him;  if  he  were  to  blame,  much  more  should  the  security 
^  discharged  to  the  extent  of  the  value  of  the  cotton.  The 
^  at  bar  was  a  motion  to  discharge  him,  and  he  should  have 
sen  released  to  this  extent:  6  Georgia  Bepot^ts,  396,  397. 

2.  There  were  two  other  grounds  taken  in  the  motion  ;  one 
i^icated  ou  the  removal  of  the  personal  property  from  Tal- 
H  to  Crawford  county.  It  does  not  ap|)ear  that  any  consid- 
*tiou  passed  from  the  principal  debtor  to  the  judgment  cred- 
it to  allow  the  former  to  move  his  proi>erty,  nor  was  it  shown 

the  motion  that  the  surety  was  damaged  by  the  removal, 
ere  non-action  on  the  part  of  a  judgment  creditor  in  such  a 
se  will  not  discharge  the  surety :  47  Oeorgia  RcporUj  272  ; 
American  Leading  Cases,  267;  Code,  section  2154. 

3.  The  tiiird  ground  of  the  motion  was  made  upon  the 
arge  that  plaintiff  in  fi,  fa.  had  failed  to  levy  upon  real 
tate  of  the  principal  after  it  was  sold  until  (the  purchaser 
Jding  j)ossession  for  four  years,)  the  land  was  discharged 
m  the  lien  of  the  judgment,  and  it  was  sufficient  to  have 
id  it.  It  is  not  alleged  in  this  ground  that  the  plaintiff  in 
fa.  was  notified  to  levy  in  writing,  or  that  he  was  tendered 
?  ex|)enses  of  proceeding  against  the  laud;  and  in  the  ab- 
oe  of  such  averments  we  think  no  error  was  committed  in 
king  this  ground  in  the  motion.  The  security  had  the 
It  to  ])ay  off  the  judgment  and  go  upon  the  pei-sonalty  in 
one  case,  and  tlie  land  in  the  other;  and  if  he  wished  the 
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judgment  creditor  to  litigate  for  his  benefit,  he  should  atl 
notify  him,  and  offer  to  pay  all  the  expenses  thereof. 

4.  On  a  careful  examination  of  our  own  decisions  siuce 
organization  of  this  court,  and  of  the  law  in  general,  o 
this  subject,  wc  conclude  that  the  true  doctrine  to  be  gatlu 
from  all  the  sources  at  our  command  is  this,  (and  it  is 
Ixxlied  in  our  Code.)  Some  (Jbd  must  be  done  by  the  credi 
either  before  or  after  judgment,  which  injures  the  suret; 
some  way;  mere  failure  or  negligence  on  the  part  of  the  ci 
itors  will  not  relieve  the  surety.  And  the  exceptions  to 
general  rule  will  be  found  to  be  where  the  creditor  omit 
do  something  by  which  some  collateral  security  in  his  ha 
is  made  un[)roductive,  or  where  he  is  notified  under  thesta 
to  proceed,  and  he  fails  or  refuses;  and  if  the  letter  of 
statute  on  the  subject  of  notice  be  extended  to  embrace  | 
ceedings  after  judgment,  we  thing  the  security,  in  additioi 
the  notice,  should  at  least  indemnify  the  creditor  against 
exi>enses  of  litigation:  Code,  section  2154;  3  KeU^^  53 
Simons,  457;  4  Johnson's  Chancery  Reports,^  123;  8  Pi 
122;  37  Georgia  Reports,  428.  We  therefore  reverse 
judgment  of  the  court  below,  as  to  his  ruling  on  the  cot! 
the  dismissal  of  the  levy  and  re-delivery  of  it  to  the  p 
cii>al  defendant  operates  to  discharge  the  surety  pro  fanto; 
we  affirm  his  judgment  on  the  other  two  grounds:  See  3. 
ly,  248,  249,  412;  11  Qeorgia  Reports,  300;  17  Ibid,,] 
33  Ibid,  173;  44  Ibid.,  11;  47  Ibid.,  273;  3  Penn.,  ^ 
5  Watts,  179;  2  American  Leading  Cases,  267,  elseq. 

Judgment  reversed. 


Carl  Epping,  plaintiff  in  error,  vs,  Patrick  MocKLEBe 
defendants  in  error. 

I .  As  a  general  rule,  parol  evidence  is  sufficient  to  show  title  to  persona 
pe^y,  but  where  the  interest  which  the  party  in  possession  has  in  the  per 
ty,  whether  one-half,  or  any  aliquot  part,  or  the  whole,  is  of  the  very  cs 
of  the  suit,  and  absolutely  necessary  to  fix  the  amount  of  the  recoverj 
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t  appears  that  the  party  in  possession  purchased  from  another,  and 
le  from  the  other  in  writing,  showing  the  quantity  of  his  interest  in 
perty,  the  written  bill  of  sale  is  the  best  evidence,  and  parol  evi- 
» inadmissible  to  show  the  title.  In  such  case  the  possession  is  con- 
an'l  limited  by  the  writing. 

ally  should  this  exception  to  the  rule  be  adhered  to  in  the  case  of  a 
steamboat,  the  registry  of  the  bill  of  sale  to  which,  under  the  laws 
Jnitetl  States,  is  necessary  to  entitle  the  owner  to  immunities  and 
es  denied  to  other  vessels. 

-EY,  Judge,  dissenting. 

er  a  claimant  of  property  has  title  simply,  or  whether  he  has  derived 
m  a  prior  owner,  are  two  different  questions.  The  former  is  a  gen- 
e  latter  a  more  special  and  particular  question.  Where  mere 
lip  is  sufficient  for  the  purpose  in  hand,  without  respect  to  how  or 
3om  it  was  acquired,  it  is  enough  that  the  claimant  can  show  any 
which  the  law  regards  as  significant  of  ownership.  But  where  title 
traced  from  some  definite  source,  if  one  or  more  links  be  in  writing, 
ing  must  be  produced  or  accounted  for,  not  solely  because  it  is  the 
dence  of  title,  but  because  it  is  the  best  evidence  of  certain  parts  of 
ticular  chain  of  title  which  is  sought  to  be  established.  If,  in  the 
ise.  that  chain  must  be  made  out  and  nothing  else  will  serve,  then, 
•production  of  the  writing,  admitted  to  exist  and  to  be  accessible, 
fatal.  But  if  the  attempt  to  trace  that  chain,  or  any  other,  was 
i  in  the  beginning,  the  failure  simply  leaves  the  party  where  he  was 
Jie  attempt  was  made.  He  can  abandon  it  as  fruitless,  and  stand 
e  general  presumption  which  the  law  annexes  to  his  own  possession 
5  of  ownership. 

iion  of  personal  property  by  one  claiming  and  treating  it  as  his  own, 
nly  prima  facie  evidence  of  unqualified  title,  but  better  evidence 
•ill  of  sale,  unless  the  latter  is  supported  by  some  evidence  of  prior 
:he  vendor.  The  vendor's  title  to  personal  property  may  be  made 
P'.tt^jession,  and  so  may  the  vendees.  At  last,  the  title  to  a  ship 
ve  root  somewhere  in  parol ;  otherwise  it  would  be  requisite  to  go 
d  show  who  employed  the  shipwright,  and  produce  some  written 
under  which  he  wrought. 

Personalty.    Evidence.    Before  Judge  Tompkins. 
;h  Superior  Court.     April  Terra,  1875. 

te<l  in  the  opinion. 

50N,  Lawton  &  Basinger  ;  L.  E.  DeLorme,  for 
in  error. 
.  Lv.  25. 
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Hartridoe  &  Chisholm;  W.  R.  Gignilliat,  for  <fc 
fendants  in  error.  . 

Warner,  Chief  Justice. 

The  plaintiff  in  this  ease  filed  his  declaration  against  the 
defendants  founded  on  an  attachment,  in  which  he  alleged  tke 
defendants  were  indebted  to  him  $5,000  00,  for  salvage  in t»" 
cuing  a  certain  vessel  called  the  •* Frank  Younger"  fwB 
danger  of  being  wrecked,  the  same  being  the  property  of  <!•' 
fendants.  The  plaintiff  alleged  in  his  declaration,  that  the 
steamtug  Starlight,  being  then  and  there  his  property,  and 
under  the  command  of  a  master  employed  by  him  and  beiog 
his  agent,  went  to  the  assistance  of  said  vessel  and  resoBed 
her  from  the  perils  of  her  situation,  etc. 

On  the  trial  of  the  case,  the  plaintiff  offered  in  evidence! 
bill  of  sale  from  his  vendor  to  him,  for  the  steamtug  S(l^ 
light,  as  evidence  that  the  said  steamtug  was  Aia  pnuft^^ 
which  bill  of  sale  had  not  been  proven  and  recorded  so  as  to 
authorize  its  admission  in  evidence,  nor  was  its  execotifl* 
prov4xl  by  the  subscribing  witness  thereto,  and  the  court  roW 
it  out.  Tlie  plaintiff  then  offered  to  prove  by  pard  that  he 
was  the  owner  of  the  steamtug  Starlight,  at  the  time  tbeail" 
vage  service  was  rendered;  that  she  was  in  his  possession, ap 
that  he  was  exercising  acts  of  ownership  over  her  and  affl< 
her  for  his  benefit  at  that  time.  This  parol  evidence  of  tie 
ownership  of  the  steamtug  Starlight  by  the  plaintif,  ^ 
ruled  out,  because,  as  the  presiding  judge  certifies  it  xvasar 
mitted  that  the  contract  for  the  sale  of  the  steamtug  Sta^ 
light  to  the  plaintiff  was  in  writing.  No  other  evidenccrf 
ownership  was  offered,  and  the  defendants  made  a  motion  ftf 
a  non-suit,  which  was  granted  by  the  court,  and  the  plain* 
excepted. 

The  bill  of  sale  of  the  steamtug,  which  was  l>efore  the  cooi^ 
and  admitted  to  be  in  meriting,  was  the  highest  and  bei 
evidence  of  the  plaintiff's  ownership  thereof,  which  fact  h 
sought  to  prove:  Code,  sections  3760-3762,     The  plaintil 
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bowever,  contended  here  that  it  was  not  necessary  to  entitle 
bim  to  recover  against  the  defendants,  that  he  should  prove 
that  the  stearatug  was  his  property;  that  having  the  posses- 
sion and  control  of  her,  would  be  sufficient  without  other 
pnwfof  ownei'ship.  How  that  might  have  been  if  the  plain- 
tif  liad  not  alleged  in  his  declaration  that  the  steamtug  was 
^property,  and  liad  not  offered  to  prove  his  ownership 
thereof  by  the  exhibition  of  his  written  evidence  of  title 
thereto  before  the  court,  it  is  not  now  necessary  to  decide, 
rhe  plaintiff'  sought  to  recover  compensation  for  salvage  from 
fte  defendants,  by  reason  of  having  exposed  his  own  property 
to  risk  and  danger  in  order  to  save  theirs,  and  the  fact  that 
the  steamtug  was  his  individual  property,  which  had  been 
stpoeed  to  danger  to  save  the  defendant's  vessel,  would  neces- 
iuily  constitute  a  material  element  in  assessing  the  amount  of 
^is  com|)ensation.  If  the  plaintiff  had  only  a  qualified  in- 
iCfBst  in  the  steamtug  which  had  been  exposed  to  risk  and 
tnger  for  the  benefit  of  defendants,  then  the  amount  of  his 
'wovery  would  be  qualified  accordingly.  But  the  plaintiff 
fleges  in  his  declaration  that  the  steamtug  which  was  exposed 
t>n8k  and  danger  in  saving  the  defendant's  vessel,  was  his 
roperty,  and  having  alleged  that  fact,  and  it  being  a  material 
let  in  estimating  the  amount  of  his  recovery,  he  should  have 
Ben  required  to  prove  that  allegation  at  the  trial,  by  the 
^est  and  best  evidence  in  his  power  to  produce,  and  as  it 
las  apparent  to  the  court  that  the  evidence  of  the  plaintiff's 
vnership  of  the  steamtug,  as  produced  by  himself,  was  in 
nting,  there  was  no  error  in  refusing  to  allow  the  plaintiff 
prove  his  ownership  of  the  steamtug  by  pai'ol  under  the 
itement  of  facts  in  this  case.  There  was  no  error  in  grant- 
^  the  non-suit  on  the  statement  of  facts  disclosed  in  the 
!ord. 
Let  the  judgment  of  the  court  below  be  affirmed. 

BUSCKLEY^  Judge,  dissented  as  set  forth  in  the  head-notes. 
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Mary  Scroggins,  plaintiff  in  error,  vs.  The  St 
Georgia,  defendant  in  error. 

1.  An  afBdavit  neither  attested  by  an  officer  authorized  to  admin 
nor  purporting  to  be  sworn  to  in  open  ccurt,  is  void,  as  the  basis 
inal  proceeding. 

2.  Criminal  proceedings  in  a  court  of  limited  and  special  jurisdi 
show  on  their  face  the  facts  requisite  to  give  the  court  authority, 
law,  to  try  the  case,  pronounce  sentence,  and  inflict  punishment. 

3.  Where  such  a  court  is  empowered  by  statute  to  try  a  misdeme 
written  accusation  founded  on  aflidavit,  provided  the  accused 
indorse  upon  the  accusation  a  waiver  of  indictment  by  the  gn 
valid  affidavit  is  essential ;  and  if  the  affidavit  be  void,  objectioi 
be  taken  after  conviction  and  sentence.  In  such  case  the  who! 
nullity,  and  the  conviction  should  be  set  aside  by  the  superior  co 
tiorari. 

4.  Indorsement  that  the  defendant  waives  indictment  by  the  grand 
demands  the  jury  allowed  by  law,  is  equivalent  to  the  prescribe 
ment  of  "  Indictment  by  the  grand  jury  waived." 

5.  In  acting  on  a  petition  for  certiorari,  it  is  error  for  the  judge  t< 
his  sanction  because  of  any  fact  which  does  not  appear  in  the  pet 
hear  from  the  magistrate,  whose  proceedings  are  complained  of, 
ment  or  explanation  touching  the  case.  What  the  magistrate 
can  be  heard  only  thi-ough  his  return  to  the  certiorari  after  it 
granted. 

Criminal  law.  Affidavit.  Jurisdiction.  Indictmei 
ixfyrari.  Practice  in  the  Superior  Court.  Befon 
Clark.    Sumter  county.    At  Chambers.    March  17t 

Reported  in  the  opinion. 

N.  A.  Smith,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general;  Fort  &  McCle 
the  state. 

Bleckley,  Judge. 

Scroggins,  as  we  gather  from  the  record,  is  a  coloi 
poor,  and  without  means.  She  was  arrested  for  an 
and  battery  upon  a  white  girl,  and  carried  before  a  j 
the  peace  living  in  the  militia  district  in  which  the 
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own  of  Sumter  county  is  situated.  By  an  act  of  the  general 
isserably,  passed  in  1873,  pamphlet  page  240,  such  justice, 
rith  a  jury,  if  demanded  by  the  accused,  has  power  to  try 
iny  misdemeanor,  upon  written  accusation,  founded  upon  affi- 
lavit,  provided  the  accused  by  himself  or  counsel  will  sign  on 
he  accusation  an  indorsement  in  these  words:  "Indictment 
►y  the  grand  jury  waived."  The  counsel  of  Scroggins  signeil 
n indorsement  on  the  accusation,  which  ran  thus:  "The  de- 
eodaut  waives  indictment  by  the  grand  jury  and  demands 
he  jury  allowed  by  law."  The  trial  proceeded,  and  the  jury 
eturned  a  verdict  of  guilty.  Thereupon  the  justice  sentenced 
he  defendant  to  six  months  imprisonment  in  jail,  or,  by  way 
f  commutation,  to  pay  a  fine  of  $200  00. 
The  accused  applied  to  the  judge  of  the  superior  court  for 
oertiorain,  alleging  as  error  that  the  affidavit  was  not  attest- 
1  by  any  officer  author  zed  to  ailminister  oaths;  that  the 
"aiver  on  the  accusation  was  not  in  the  words  prescribe<l ; 
Mitthe  verdict  was  contrary  to  law  and  to  evidence,  and  that 
le  punishment  was  excessive  anfl  unusual. 
The  judge,  before  acting  on  the  petition,  received  a  commu- 
cation  from  the  justice  of  the  peace,  in  which  the  justice 
serted  that,  in  point  of  fact,  the  affidavit  was  sworn  to  he- 
re him,  and  that  he  failed  to  attest  it  by  oversight.  In  re- 
sing  his  sanction,  the  judge  referred  to  this  statement  of  the 
Jtice  as  an  explanation. 

The  evidence  was  conflicting;  that  for  the  state  sliowing 
It  the  defendant  was  one  of  four  girls  passing  along  the 
ewalk,  and,  on  meeting  a  young  lady,  that  the  defendant 
ished  up  against  her  and  then  turned  and  struck  her ;  the 
dence  for  the  defendant  showing,  on  the  contrary,  that  she 
3  one  of  a  party  of  three  girls,  and  that  she  neither  brushed 
against  the  young  lady  nor  struck  her. 
!.  The  affidavit  was  without  attestation,  and  did  not,  even 
the  body  of  it,  state  before  whom  the  oath  was  taken ;  nor 
it  purport  to  have  been  sworn  to  in  oy^en  court.  Such  an 
lavit  we  deem  utterly  void,  certainly  so,  when  treated  as 
fbuiulatiou  of  a  summary  criminal  proceeding.     Even  in 
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the  civil  proceeding  of  attachment,  a  similar  affidavit, or  one 
which  was  perhaps  less  defective,  was  considered  void  by » 
great  a  judge  as  Chief  Justice  Lumpkin  :  8  Georgia  Eepoii») 
521.  And  see  4  Ind.,  524;  14  Ibid,,  109,  280;  1  Denio, 
429  ;  4  Ark.,  444.  The  case  in  8  Georgia  Reports  is  criti- 
cised in  47  Georgia  Reports,  92. 

2.  It  is  to  be  remembered  that  the  justice's  court  is  one 
of  limited  and  special  jurisdiction,  and  as  such,  all  the  facts 
to  entitle  it  to  try,  pass  sentence  and  inflict  punishment,  ought 
to  ap|)ear  on  the  face  of  the  proceedings  :  7  Georgia  BefW^ 
362 ;  13  Ibid.,  76,  and  cases  cited. 

3.  The  power  to  try  misdemeanors  is  conferred  by  statotf, 
with  tlie  specified  waiver  by  the  accuse<l ;  but  the  trial  most 
be  upon  accusation  founded  upon  affidavit.  Affidavit  is  ^ 
sential,  and  if  the  instrument  treated  by  the  court  and  the 
parties  as  an  affidavit,  be  void,  there  is  no  foundation  for  the 
proceeding;  the  whole  trial  is  a  nullity,  and  the  convictiofl 
ought  to  be  set  aside  by  the  superior  court  on  certiorari  A 
valid  affidavit  being  wanting,  the  bottom  is  knocked  outof  th* 
case.  It  is  a  tub  with  only  staves  and  hooi>8,  and  will  bol" 
nothing. 

4.  The  waiver  signed  by  defendant's  counsel  is  equivalent 
to  that  prescribed  by  the  statute.  Were  this  the  only  difficalV 
in  the  case  it  would  be  hopeless  for  the  plaintiff  in  error. 

5.  It  was  an  inadvertance  in  the  judge  to  receive  a  coB»- 
munication  from  the  magistrate,  and  give  heed  to  it.  Toptt^" 
sue  this  practice  habitually,  would  tend  to  demoralize  the  jo* 
diciary.  A  judge  should  no  more  listen  to  suggestions  of  W 
outside  of  the  record,  than  a  jury  outside  of  the  evidence.  * 
communication  not  authorized  by  law,  and  which  varies  tW 
case  made,  mi^ht  as  well  ent^r  the  jury  room  as  the  judge' 
chamber.  The  one  ought  to  be  repelled  quite  as  promptly 
as  the  other.  The  magistrate,  whose  judgment  is  oompWow 
of,  can  be  heard  only  through  his  return,  afler  the  cerivunsf^ 
has  been  granted.  As  the  case  will,  perhaps,  be  again  triel* 
we  forbear  to  express  any  opinion  on  the  sufficiency  of  the 
evidence.     The  punishment  seems  to  us,  under  the  evidence 
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etOQtiQ  the  petitioDy  in  a  high  degree  rigorous;  indeed,  ab- 
Dluteljr  harsh  ;  but  we  do  not  feel  warranted  in  pronouncing 
1 80  excessive  or  unusual,  as  to  be,  on  that  account,  illegal. 
Let  the  judgment  be  reversed. 


Sezekiah  C.  Egberts  d  ux.,  praintiffs  in  error,  vs.  Wil- 
liam T.  Trammell,  defendant  in  error. 

I.  Where  a  deed  was  made  and  bond  for  titles  taken  by  the  vendor  from  the 
vendee,  with  the  intention  that  the  entire  transaction  should  operate  as  an 
«<iuilable  mortgage  to  secure  a  loan  of  money  made  by  the  obligor  to  the 
<^ligec  in  the  bond,  the  latter  cannot  resist  a  recovery  in  an  action  of  eject- 
ion in  favor  of  the  former  by  setting  up  the  facts  aforesaid  in  an  equitable 
P*«a,  without  offering  to  pay  the  amount  borrowed  with  the  interest  thereon. 

^  The  iiih  section  of  the  act  of  1868,  embodied  in  the  2025th  section  of  the 
^e,  authorizing  a  sale  of  the  homestead  as  therein  provided,  is  in  con- 
^ctwith  the  first  section  of  the  seventh  article  of  the  constitution,  and 
<J»ttefore  void. 

Bleckley,  Judge,  concurring. 

•  In  so  far  as  it  may  be  the  purpose  of  the  eleventh  section  of  the  act  of 
'^  to  allow  a  sale  or  encumbrance  of  the  homestead  for  objects  other 
^  those  specified  in  the  constitution,  the  section  is  unconstitutional  and 
^^»  inasmuch  as  no  provision  is  made  for  investing  the  proceeds  in  /ike 
^'^^^y^  and  securing  the  same  to  the  sole  use  and  benefit  of  the  family. 
A  sale  which  converts  realty  into  personalty,  and  leaves  it  personalty,  h 
^'^^nifesily  repugnant  to  the  constitution. 

A  conveyance  of  the  homstead  by  husband  and  wife,  with  the  approval  of 
«*  ordinary,  to  raise  money  for  the  husband  to  commence  or  resume  busi- 
•*>Sf  the  object  being  known  to  the  purchaser,  passes  no  title  on  which  re- 
.Corery  can  be  had  in  ejectment,  so  long  as  the  family  exists.  If  the  pur- 
*Mser  acquires  any  title  whatever,  by  means  of  such  conveyance,  it  is  one 
'otake  effect  in  possession  only  after  a  dissolution  of  the  family,  and  the- 
tttsequent  cessation  of  the  homestead  right.     47  Georgia  Reports,  620. 

Jackson,  Judge,  concurring. 

The  wife  not  having  joined  in  a  written  application  to  sell  or  encumber 
be  homestead,  and  not  having  been  examined  at  all  by  the  ordinary  to  see 
tat  her  consent  was  freely  and  voluntarily  given  to  the  deed,  the  statute, 
ode,  section  2025,  has  not  been  fully  complied  with  and  the  deed  passed 
» title  to  the  grantee :  45  Georgia  Reports,  621. 
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2.  Even  if  .the  statute  had  been  fully  complied  with,  it  is  unconstitutiosil  so 
far  as  ii  may  be  construed  to  authorize  the  alienation  of  the  homestead,  cr 
its  encumbrance,  to  enable  the  husband  to  go  into  any  business  engagement 
or  speculation  ;  and  the  deed  in  the  case  at  bar,  showing  on  its  face  that  it 
was  executed  for  such  purpose,  is  against  the  true  intent  and  spirit  of  the 
constitution  and  absolutely  void. 

Equitable  mortgage.  Ejectment.  Homestead.  Constita- 
tional  law.  Before  Judge  Hall.  Spalding  Superior  Court. 
August  Term,  1874. 

Reported  in  the  opinions. 

A.  T.  Akerman;  Boynton  &  Dismuke;  D.  N.  Mar- 
tin, for  plaintiffs  in  error. 

E.  W.  Beck  ;  Speer  &  Stewart,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintif 
against  the  defendants  to  recover  the  possession  of  a  certain  de- 
scribed house  and  lot  in  the  city  of  Griffin,  and  the  value  w 
the  rent  thereof.  The  defendants  filed  an  equitable  plea  to 
the  plaintiff's  action,  alleging  that  the  deed  under  which  the 
plaintiffs  claimed  the  title,  was  executed  as  a  security  for  the 
loan  of  money,  and  was  nothing  more  than  an  equitable  mort- 
gage, but  the  defendant  did  not  offer  to  redeem  the  premifi* 
conveyed,  by  paying  the  money  alleged  to  have  been  Iwrrowed 
with  the  lawful  interest  due  thereon.  On  the  trial  of  thecasBj 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  ia 
favor  of  the  plaintiff  for  the  premises  in  dispute,  and  the  fioai 
of  $200  00  for  rent.  The  defendants  made  a  motion  foranet 
trial  on  the  several  grounds  set  forth,  which  was  overruled  bf 
the  court,  and  defendants  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  in  No- 
vember, 1868,  Mrs.  Roberts,  one  of  the  defendants,  appli*' 
for  and  obtained  in  behalf  of  herself  and  family  a  homestew 
exemption  (her -husband  refusing  to  apply  for  the  same,)  w 
the  house  and  lot  in  controversy;  that  afterwards,  on  the  104 
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uly,  1871,  Roberts  and  wife  executed  a  deed  to  the  plain- 
oonveying  to  him  the  homestead  premises  for  the  eonsid- 
ion  of  $2,500  00,  in  which  deed  it  is  recited  "that  said 
of  money  is  to  be  invested  in  a  business  arrangement, 
A  the  judgment  of  Mrs.  Roberts  approves,  to  enable  her 
wind  to  enter  again  upon  active  employment  for  the  sup- 
of  his  family,  and  to  have  some  capital  with  which  to 
ge  in  bu8ine*?s  which  promises  a  good  support  for  himself 
family/'  This  deed  was  approved  by  the  ordinary  on 
same  day  it  bears  date,  though  it  appears  from  the  evi- 
e  that  Mrs.  Roberts  was  not  present  at  the  time  of  its 
oval.  It  also  appears  from  the  evidence  that  tlie  business 
igeniont  in  which  the  money  arising  from  the  sale  of  the 
[jstead  was  to  be  invested  by  Roberts,  was  in  a  partner- 
to  make  shingles.  It  further  appears  from  the  record 
on  the  3d  of  July,  1871,  the  plaintiff  executed  a  bond 
ol)erts  and  wife  conditioned  to  convey  tlie  premises  in  dis- 
to  ihem  by  the  17th  of  May,  1872,  if  they  should  pay 
im  the  sum  of  $2,535  00  on  the  day  last  mentioned, 
•e  was  considerable  evidence  offered  by  both  parties  as  to 
;ale  of  the  property  being  an  absolute  sale,  or  whether  the 
executed  by  Roberts  and  wife  to  the  plaintiff  was  in- 
ed  as  a  security  for  money  borrowed,  and  therefore  was 
jly  an  equitable  mortgage.  The  evidence  upon  this  point 
»e  case  was  conflicting.  -Assuming,  however,  that  it  was 
quitable  mortgage,  the  defendants  did  not  offer  to  redeem 
projKjrty  conveyed  by  the  payment,  or  offering  to  pay,  the 
ey  alleged  to  have  been  borrowed  with  the  lawful  interest 
thereon,  and  so  far  as  this  branch  of  the  case  is  concerned, 
nies  within  the  ruling  of  this  court  in  Lackey  vs.  Bostr 
,  bAth  Georgia  Reports,  45. 

The  controlling  question  in  the  case,  and  which  for  the 
time  this  court  is  called  on  to  decide,  is  whether  the  11th 
m  of  the  act  of  1868,  embodied  in  the  2025th  section  of 
)ode,  authorizing  a  sale  of  the  homestead  as  therein  pro- 
I,  18  not  in  conflict  with  the  1st  section  of  the  7th  article 
le  constitution  of  1868,  and  therefore  void;  in  other 
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words,  whether  the  plaintiff's  title  to  tlie  hooiestead,  ood- 
veyed  by  the  defendants  to  him  in  pursuance  of  that  act,  as 
set  forth  in  the  record,  is  not  void,  as  being  in  violation  of 
the  true  intent,  meaning  and  spirit  of  tiie  constitution  of 
1868,  providing  a  homestead  for  each  head  of  a  family.  The 
constitution  declares  that  ^'eacb  head  of  a  family,  or  guardian, 
or  trustee  of  a  family  of  minor  children,  shall  be  entitled  to  a 
homestead  of  realty  to  the  value  of  $2,000  00  in  specie,  aod 
])ersonal  propt^rty  to  the  value  of  $1,000  00  in  specie,  bock 
to  be  valued  at  the  time  they  are  set  apart  And  no  court  or 
ministerial  officer  in  this  stat«  shall  ever  have  jurisdiction  or 
authority  to  enforce  any  judgment,  decree  or  execution,  agaioflt 
said  property  so  set  apart,  including  such  improvemeots  tf 
may  be  made  thereon  from  time  to  time,  except  for  taxtf^ 
money  borrowed  and  expended  in  the  improvement  of  tie 
homestead,  or  for  the  purchase  money  of  the  same,  and  ix 
labor  done  thereon,  or  for  materials  furnished  therefor,  or  re- 
moval of  incumbrances  tliereon.  And  it  shall  be  the  duty  of 
tlie  general  assembly,  as  early  as  practicable,  to  provide  hf 
law  for  the  :?etting  apart  and  valuation  of  said  property,  and 
to  enact  laws  for  the  full  and  complete  protection  and  secori- 
ty  of  the  same,  to  the  sole  use  and  benefit  of  the  families  is 
aforesaid." 

This  is  the  organic,  fundamental  law  of  the  state.  By  the 
11th  section  of  the  act  of  1868,  it  is  declared  that  "said 
property  so  set  apart  (the  homestead  property)  cannot  be  eo- 
cumbered  or  alienated  by  the  husband,  but  if  the  same  be 
sold  or  encumbered  by  him  and  his  wife,  jointly,  (in  the  cast 
of  husband  and  wife)  or  if  they,  with  the  approval  oftbt 
ordinary,  for  tlie  time  l>eing,  indorsed  on  the  encumbrance  or 
deed,  said  encumbrance  or  deed  shall  be  as  valid  as  if  said 
property  had  never  been  so  set  apart."  It  was  the  clear  and 
obvious  intention  of  that  provision  of  the  constitution  beftie 
recited,  to  provide  a  permanefU  home  for  the  family,  and  fe 
the  benefit  of  the  family;  that  was  the  great  paramount  oljeiA 
to<be  accomplished,  so  as  to  attach  the  families  of  our  pec^ 
permanently  to  the  soil  of  the  state,  and  to  provide  the  means 
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r  their  support  and  education,  and  in  order  to  secure  these 
jects  and  purposes  beyond  any  contingency  which  might 
ippen^  it  is  expressly  declared  that  no  coui-t^  or  ministerial 
ficerin  ihis  state,  shall  ever  have  jurisdiction  or  authority 
enforce  any  judgment,  decree^  or  execution  against  the 
X)perty  so  set  apart,  including  the  improvements  made  there- 
I,  except  for  the  following  specified  objects  and  purposes, 
•wit:  ttixes,  money  borrowed  and  expend;»d  in  the  improve- 
ent  uf  the  liomestead,  or  for  the  purchase  money  of  the 
me,  and  for  labor  done  and  material  furnished  therefor,  or 
r  removal  of  encumbrances  thereon.  No  court  in  tliis  state 
18  jurisdiclion  or  authority  to  enforce  any  judgment  or  de- 
ee  against  the  homestead,  on  any  contract  or  cause  of  ao- 
)u  made  or  arising  since  the  adoption  of  the  constitution, 
:ce|)t  for  the  five  al)ove  enumerated  objects.  The  jurisdio- 
JU  of  the  courts  to  enforce  judgments  only  on  such  contracts 
causes  of  action  as  are  specifically  enumerated,/is  expressly 
nited  by  the  constitution  thereto,  for  the  protection  of  the 
)tQesteail  for  the  benefit  of  the  familii's  to  whom  the  same  is 
t  apart  If  there  could  be  any  doubt  upon  that  question 
e  constitution  removes  it  w^hen  it  declares  that  it  shall  be 
e  duty  of  the  general  assembly  to  enact  laws  for  the  full 
h1  complete  protection  and  security  of  the  same,  (the  home- 
^\)ix>ihe  sole  use  and  benefit  of  said  families  as  aforesaid^ 
would  l>e  a  legal  absurdity  to  hold  that  the  constitution 
ntemplated  that  any  other  contracts  should  be  made  in  re- 
gion to  the  homestead,  other  than  those  expressly  enumer- 
3<l,  and  then  to  declare  that  no  court  in  the  state  should 
tr  have  jurisdiction  to  enforce  the  same  by  its  judgment, 
le  constitution  expressly  limits  the  objects  and  purposes 
which  contracts  in  relation  to  the  homestead  shall  be  made 
ich  the  courts  have  jurisdiction  to  enforce  by  judgments 
I  decrees,  and  denies  jurisdiction  to  all  others.  The  con- 
ation is  exhaustive  as  to  the  class  of  contracts  relating  to 
homestead,  which  the  courts  of  the  state  have  jurisdio- 
to  enforce  by  judgments  and  decrees. 
*lie  question  which  presents  itself  for  our  decision  and  judg- 
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ment  is  whether  the  11th  section  of  the  act  of  1868,  under 
the  provisions  of  which  the  homestead  set  forth  in  the  record 
was  sold,  is  or  is  not  in  conflict  with  the  fimdanieiital  law  of 
the  state,  in  so  far  as  that  act  authorizes  the  sale  of  the  home- 
stead as  therein  provided.  Inasmuch  as  the  constitution  ex- 
pressly denies  jurisdiction  to  the  courts  of  the  state  to  enforce 
any  judgment  or  decree  which  might  be  obtained  on  anyooD- 
tract  or  cause  of  action  against  the  homestead,  except  force^ 
tain  specified  objects  therein  enumerated,  such  denial  (»f  jari^ 
diction  to  the  courts  of  the  state  necessarily  operates  as  a  t^ 
stridlon  upon  the  power  of  the  general  assembly  to  enact « 
law  authorizing  a  contract  to  be  made  for  the  aak  of  the  Ao«^ 
steady  that  not  being  one  of  the  exceptions  mentioned  in  the 
constitution.  Besides,  the  constitution  enjoins  it  as  a  duty 
upon  the  general  assembly  to  enact  laws  for  the  full  and  com- 
plete protection  and  security  of  the  homestead  to  tbe«)/«o* 
and  benefit  of  said  families  as  aforesaid,  that  is  to  say,  fortbe 
sole  use  and  benefit  of  the  families  for  whom  the  homestead 
was  set  apart.  The  act  of  1868  authorizes  a  sale  of  the  home- 
stead, with  the  approval  of  the  ordinary,  without  any  ^estri^ 
tion  or  provision  whatever  as  to  whether  such  sale  will  be  to 
the  benefit  of  the  family,  and  without  making  any  provisioo 
whatever  for  the  reinvestment  of  the  proceeds  of  the  sale  of 
the  homestead  for  the  soU  use  and  benefit  of  the  family  fo 
whom  it  was  set  apart.  The  act  of  1868  authorizes  the  hus- 
band and  wife,  with  the  approval  of  the  ordinary,  to  sell  the 
homestead  without  more,  and  is  directly  and  manifestly  io 
conflict  with  the  true  intent,  meaning  and  spirit  of  the  con- 
stitution, and  is  therefore  void.  It  was  competent  for  the 
fraraers  of  the  constitution  to  deny  therein  to  the  courts  of 
the  state,  jurisdiction  for  the  enforcement  of  judgments  ob- 
tained on  contracts  or  other  causes  of  action  made  and  arising 
subsequent  to  its  adoption  against  the  homestead,  except  as 
therein  sjyecially  provided.  But  if  the  court,  in  the  case  now 
before  us,  should  undertake  to  enforce  the  judgment  ob- 
tained by  the  plaintiff,  based  as  it  is  on  the  deed  convgriiBj 
the  title  of  the  homestead  made  under  the  provisions  of  the 
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)f  1868,  it  would  do  so  in  the  very  teeth  of  the  constitu- 
The  plaintifT  has  brought  his  action  of  ejectment  to 
rer  the  possession  of  the  homestead,  and  claims  the  legal 
t  to  do  so  under  his  deed  made  by  Roberts  and  wife,  with 
ipproval  of  the  ordinary,  conveying  tlie  homestead  to  him 
povided  by  the  act  of  1868.  The  jury  found  a  verdict  in 
rof  the  plaintiflP,  and  he  is  entitled  to  have  a  judgment 
bat  verdict,  that  he  recover  possession  of  the  homestead, 
is  entitled  to  a  writ  of  possession  to  enforce  that  judg- 
t,  provided  the  act  of  1868,  on  which  his  title  is  based,  is 
liil  constitutional  law.  But  here  he  is  confronted  with 
Item  provision  of  the  constitution,  which  declares  that  no 
tor  ministerial  oflBcer  in  this  state  shall  ever  have  juris- 
on  or  authority  to  enforce  any  judgment,  decree,  or  exe- 
m  against  the  homestead  property  set  apart  as  such,  ex- 
for  taxes,  money  borrowed  and  expended  in  the  improve- 
t  of  the  homestead,  or  for  the  purchase  money  of  the 
?,and  for  labor  done  thereon,  or  material  furnished  there- 
)r  removal  of  encumbrances  thereon.  It  is  not  pretended 
the  contract  or  cause  of  action  on  which  the  plaintiff's 
ment  is  based  was  for  either  of  the  objects  embraced  in 
exceptions  specified  in  the  constitution,  but,  on  the  con- 
',  it  is  affirmatively  shown  by  the  evidence  in  the  record 
the  proceeds  of  the  sale  of  the  homestead  which  was  ap- 
ed by  the  ordinary,  was  to  be  invested  by  the  husband  in 
ngle  speculation. 

le  plaintiff  bases  his  right  to  recover  the  possession  of 
loniestead  on  the  provisions  of  the  act  of  1868,  and  the 
:ion  is,  which  is  the  paramount  law,  the  act  of  1868  or 
oustitution  of  the  state?  The  act  of  1868,  as  has  been 
dy  shown,  being  in  conflict  with  the  plain  provisions  of 
oustitution,  the  former  must  yield  to  the  latter,  and  be 
re<l  void,  so  far  as  it  relates  to  the  sale  of  the  homestead 
rein  provided.  We  will  not  now  undertake  to  say  that 
jld  not  be  competent  for  the  general  assembly  to  provide 
V  for  the  sale  of  the  homestead,  under  special  circumstan- 
*  it  should  become  necessary  to  do  so,  for  the  full  and  com- 
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plete  pn>teciioii  aud  security  of  the  family  for  whose  sole  useand 
beuefit  theJhoBWBteBd  was  set  apart,  and  for  the  purpose  of  re- 
investing the  proceeds  thereof  in  another  homestead,  undersBcli 
r^ilations  and  restrictions  as  will  carry  into  effect  the  tr« 
intent,  meaning  and  spirit  of  the  constitution  in  relation  t( 
the  homestead  set  apart  for  the  sole  use  and  benefit  of  th 
family.  What  we  now  decide  is,  that  the  general  aseemUj 
have  not  done  so  by  the  act  of  1868.  The  provision  mA 
by  that  act  for  the  sale  of  the  homestead  as  therein  provided 
is  in  conflict  with  the  constitution,  and  necessarily  defeats  th 
true  intent  and  meaning  thereof,  inasmuch  as  it  authoriiesf 
sale  of  the  homestead  by  the  husband  and  wife,  with  tk 
consent  of  the  ordinary,  without  any  provision  or  re8tricti(W 
as  to  the  application  of  the  proceeds  thereof  for  the  sole  n» 
and  benefit  of  the  family  for  whom  it  was  set  apart.  Bync 
fair  and  reasonable  construction  of  the  homestead. provisiflii 
in  the  constitution  can  it  be  assumed  that  it  was  intende<l  that 
the  homestead  set  apart  should  be  sold,  and  the  proceeds 
thereof  invested  in  a  shingle  speculation,  or  in  any  otte 
speculation  ;  but,  on  the  contrary,  it  was  intended!  to  i)tj  a  pef* 
manent  home  for  the  sup|>ort  and  education  of  the  family  f* 
whose  sole  use  and  benefit  it  was  set  apart.  It  may  be  said 
that  the  judgment  which  the  plaintiff  is  seeking  to  enforce  in 
this  case  is  not  based  on  a  contract,  but  is  based  on  his  tills 
to  the  land  in  dispute.  But  the  evidence  in  the  reconi  shows 
that  he  is  seeking  to  recover  the  possession  of  the  identictl 
homestead  set  apart,  from  those  for  whose  benefit  it  was  set 
apart,  and  the  evidence  further  shows  that  the  only  title 
under  which  he  seeks  to  recover  that  possession  is  based 
on  the  deed  made  under  the  provisions  of  the  act  of  186^ 
authorizing  the  sale  of  the  homestead  by  the  tenants  lO 
possession  thereof  to  him.  The  defendants  offered  in  evi- 
dence the  homestead  exemption,  to  protect  their  possession 
thereto.  The  plaintiff  replies  by  exhibiting  his  deetl  » 
the  10th  of  July,  1871,  by  which  the  defendants  convefe'' 
the  homestead  premises  to  him,  with  the  approval  otv^ 
ordinary,  as   provided   by   the   act  of  1868,  therefore  tW 
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validity  of  the  act  of  1868,  which  authorized  the  sale  of  the 
homestead,  was  directly  involved  in  the  issue  on  trial.  It 
may  also  he  said  that  the  judgments  which  are  inhibited  from 
being  enforcetl  by  the  constitution,  contemplated  judgments 
on  contracts  for  money  demands;  that  class  of  Judgment?  un- 
doubtedly were  intendetl  to  be  embraced,  but  it  by  no  means 
follows  that  no  other  class  of  judgments  were  intemled  to  be 
included,  where  the  words  are  broad  and  comprehensive 
enough  to  include  aU  judgments.  The  words  of  the  consti- 
tution are,  that  ^'  no  court  or  ministerial  officer  in  this  state, 
shall  ever  have  jurisdiction,  or  authority,  to  enforce  any  judg- 
ment, decree  or  execution,  against  said  property  so  set  apart." 
The  clear  and  manifest  intention  of  this  clause  of  the  consti- 
tution was  to  protect  the  homestead  against  any  judgment, 
whatever  might  have  been  the  cause  of  action  on  which  it 
was  founded,  except  such  as  are  specified  in  the  constitution. 
The  plaintiff's  judgment,  not  being  for  a  cause  of  action  in- 
cluded in  the  exceptions  mentioned,  the  court  has  no  jurisdic- 
tion to  enforce  it  against  the  defendant's  homestead. 
Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley  and  Jackson,  Judges,  concurred  as  set  forth  in 
the  head-notes.     They  furnishe<l  no  opinions. 


Elijah  Williams,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

*.  Though,  in  a  revision  of  the  list  of  persons  qualified  to  serve  as  jurors, 
certain  names  already  drawn  as  grand  jurors  were  dropped  from  the  list, 
Aesc  persons  are,  nevertheless,  qualified  to  serve  at  the  term  of  the  court 
for  which  they  were  drawn,  and  a  bill  of  indictment  found  by  them,  with 
^crs,  at  that  term,  will  not  be  quashed  because  their  names  are  not  on 
the  new  list. 

^  If  it  appear  from  the  minutes  of  the  court  that  a  bill  of  indictment  was 
found  in  the  present  year,  an  entry  at  the  conclusion  of  the  bill,  giving  it 
^  in  a  future  year,  will  be  disregarded. 

^  ^f  one  pretending,  by  way  of  artifice,  to  be  an  accomplice,  but  believed 
^  the  accused  to  be  a  real  accomplice,  perform  acts  at  the  instance  of  the 
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owner  of  the  goods,  amounting  to  the  physical  constituents  of  larceny,  the 
pretendeil  accomplice  represents  the  owner  as  to  such  acts,  and  nql  the  ac- 
cused, although  the  accused  may  have  concurred  in  the  acts  and  thou^ 
he  prompted  them.  Such  acts  of  the  supposed  accomplice  cannot  beim* 
puted  to  the  accused  as  legally  criminal,  inasmuch  as  they  really  proceed 
from  the  joint  will  of  the  <nvner  and  the  accomplice,  and  not  from  thejoirt 
will  of  the  accused  and  the  accomplice. 

4.  If  one  deemed  an  accomplice  by  another  who  intends  to  commit  Urcenf, 
is  really  not  so,  but  has  only  assumed  the  character  in  order  to  pass  wilfc 
the  other  through  the  forms  of  the  intended  larceny,  so  that  detectioDiod 
arrest  may  be  nn)re  certain,  and  such  false  accomplice,  by  direction  of  At 
owner  of  the  goods,  deliver  the  goods  to  the  other,  there  is  no  taking  with- 
out the  consent  of  the  owner,  and  the  offense  of  larceny  is  not  committei 

5,  Nor  is  it  larceny  l)y  the  accused  if  such  false  accomplice,  not  being  «• 
pressly  directed  by  the  owner,  make  such  delivery  of  his  own  motion,  after 
Idling  instructed  ])y  the  owner  to  tell  the  accused  to  come  and  get  thegoodii 
and  after  the  accused  has  come  for  them  accordingly. 

Criminal  law.  Grand  jurors.  Indictment  Accomplice. 
Larceny.  Before  Judge  Kiddoo.  Miller  Superior  Coart 
April  Term,  1875. 

Reported  in  the  opinion. 

I.  A.  Bush,  by  Jackson  &  Clarke;  Henry  C.  Shi^-    i 
FIELD,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  general,  by  A.  Hood,  fa   ! 
the  state. 

Bleckley,  Judge. 

1.  The  bill  of  indictment  was  found  by  grand  jurors,  some 
of  whom,  after  being  drawn  to  serve  at  that  term  of  the  courti 
had  been  dropped  from  the  general  list  of  persons  qualifiei 
and  liable  to  serve  as  jurors  on  a  revision  of  the  list  by  tta. 
proper  officers.  This  was  made  a  ground  of  motion  to  qfwA 
the  bill.  It  was  promptly  overruled  for  the  reason  that  the 
revised  list  was  made  for  the  purpose  of  designating  the  namei 
from  which  future  juries  were  to  be  drawn,  and  had  no  rel»* 
tion  whatever  to  the  juries  which  had  already  l)een  drawn  to 
do  duty  at  the  next  terra  of  the  court — the  term  at  whidi  Ae 
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idictment  was  found.  Any  other  construction  would  subject 
oth  the  grand  jury  and  the  petit  juries  to  a  process  of  disin- 
^tion  every  time  a  revision  of  the  general  list  takes  place. 

2.  Another  ground  of  motion  to  quash  was,  that  the  in- 
ictment,  upon  its  face,  by  an  entry  at  the  close  of  it,  pur- 
orted  to  have  been  found  at  October  term,  1877.  This,  also, 
as  pro|)erIy  overruled.  This  entry  was  not  an  essential  part 
fthe  indictment,  and  giving  the  year  1877  instead  of  the 
»r  1874,  was  evidently  a  clerical  error.  The  true  date  ap- 
eared  on  the  minutes  of  the  court,  and  was  reproduced  on 
ie  back  of  the  indictment. 

3.  The  trial  procee<led,  and  the  defendant  was  convicted, 
e  was  charged  with  stealing  thirty  pounds  of  seed  cotton, 
'  the  value  of  $1  00.  It  appeared  in  evidence  that  the  cot- 
n  was  on  the  owner's  plantation,  in  the  possession  of  his 
ftant  or  agent.  The  agent,  during  the  day,  reported  to  the 
^er,  that  the  dePendant  wanted  to  buy  or  get  some  cotton, 
»d  the  owner  replied  :  "  Let  him  have  it,  and  I  will  be  there 

the  getting."  That  night,  the  owner,  with  a  party  of 
ieods  armed  with  guns,  concealed  themselves  near  the  cotton 
'>«8e.  As  testified  by  the  owner,  he  was  told,  at  the  con- 
ersation  in  the  day,  by  his  agent,  that  the  defendant  would 
B  there  that  night  to  get  the  cotton.  He  also  testified  that, 
1  taking  his  position  at  night,  he  called  out  his  agent  and 
ked  where  the  defendant  was.  Being  told  that  he  was  in 
le  woods  about  a  quarter  of  a  mile  off,  he  directed  the  agent 

go  and  tell  him  to  come  and  get  the  cottf)n.  The  agent 
uit,  and  after  a  short  absence  returned  in  company  with  de- 
idftnt.  Leaving  defendant  at  the  cotton  house,  within  a 
r  steps  of  where  the  owner  and  his  party  lay  concealed,  the 
Mit  went  to  his  dwelling  house,  brouglit  out  a  basket  of  cot- 
I,  delivered  it  to  defendant,  who  moved  off  with  it,  and  just 
D,  the  owner  cried,  "halt !"  and  his  party  discharged  their 
M  io  the  air;  the  defendant  dropped  the  basket,  ran  off  in 

darkness,  and  made  his  escape.  The  court  charged  the 
',  in  substance,  that  if  the  defendant  and  his  associate  in  the 
isactioD  (the  owner's  agent,)  united  in  a  common  intent  to 
Vol.  lv.  26. 
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steal  the  cotton^  combiDing  and  confederatiDg  for  that  parf; 
iu  executing  the  common  intent,  and  one  of  them  did 
actual  taking  and  carrying,  they  -  were  both  guilty,  i 
that  if  the  agent  had  no  intent  to  steal,  but  the  defendant 
lieved  he  had,  and  so  combined  and  confederated  with  hii 
steal,  and  the  agent  handed  him  the  cotton,  and  he  took  it 
removed  it  any  distance  whatever,  he  was  guilty.  Tlie 
no  evidence  in  the  record  upon  which  to  charge  the  defeiM 
with  any  taking  and  carrying  away  done  by  his  supposed 
complice.  The  evidence  is  clear  that  that  person  was  iu  i 
tal  and  moral  concert  with  the  owner,  not  with  the  accc 
It  is  incredible  that  he  was  engaged  in  stealing  during 
transaction.  There  was  no  guilty  taking  or  carrying  dom 
him,  and  it  was  error  for  the  court  to  make  any  charge  b 
on  that  hypothesis.  The  defendant  is  responsible  aloDi 
such  taking  and  carrying  away  as  were  done  by  himself, 
cording  to  the  evidence,  the  acts  of  the  counterfeit  aocom| 
proceeded  from  the  joint  will  of  himself  and  the  owner, 
from  the  joint  will  of  himself  and  the  accused.  He,  wiib 
owner,  was  running  on  the  line  of  detection  and  arrest, 
accused  had  a  supposed  ally,  but  not  a  real  one;  he  wasi 
ning  by  himself,  ou  the  line  of  guilt  and  impunity.  His 
tended  accomplice,  l)eing  a  person  of  sound  memory  and 
cretion,  could  do  no  act  which  would  render  the  defem 
guilty,  for  the  former  was  making  no  effort  to  become  gi 
himself.     He  was,  in  fact,  only  a  detective,  not  a  thief. 

4.  The  second  position  of  the  charge  is  equally  errone 
when  applied  to  the  facts  of  this  case.  The  evidence  i?  ( 
and  uncontradicted  that  the  cotton  was  delivered  by 
owner's  agent  As  testified  by  the  latter,  the  owner  \ 
during  the  day,  "Let  him  have  it,  and  I  will  be  there  at 
getting."  As  testified  by  the  owner  himself,  he  said,  at  ni 
"Go  and  tell  him  to  come  and  get  the  cotton."  Eithe 
these  expressions  might,  without  much  strain,  be  consfi 
into  a  direction  on  the  part  of  the  owner  to  deliver  the 
ton,  and  it  was  in  fiict  delivered.  There  ^vas  no  trespass  ( 
mitted  in  the  taking.     There  was  no  taking  withoat 
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ir's  consent.  True,  the  consent  was  .given  for  a  purpose 
aside  from  any  design  to  part  with  the  property;  but,  if 
1  at  all,  and  the  intended  larceny  was  cut  off  as  soon  as 
)wner  could,  after  delivery,  cry  halt !  and  fire  off  the 
,  what  taking  was  there  which  could,  with  any  truth,  be 
to  be  without  his  consent  ?  If  the  property  was  deliv- 
by  the  owner's  direction,  and  with  his  consent,  it  can 
I  no  difference  legally,  although  it  does  morally,  that  the 
ed  did  not  know  of  such  direction  and  consent.  Sup- 
the  owner,  instead  of  acting  by  his  agent,  had  acted  in 
n,  and  delivered  the  cotton  from  his  own  hands,  the  de- 
mt  not  knowing  him  to  be  the  owner,  but  believing  him 
another  thief  and  a  confederate  with  himself  in  the  sup- 
I  larceny,  would  not  an  essential  element  of  legal  larceny 
anting  ? 

But  were  it  even  granted  that  the  agent  made  delivery 
is  own  motion,  without  the  owner's  consent,  there  was 
nuch  active  participation  by  these  two  persons  in  this 
action  for  it  to  amount  to  larceny  on  the  part  of  the  ac- 
I.  It  seems  to  be  settled  law  that  traps  may  be  set  to 
the  guilty,  and  the  business  of  trapping  has,  with  the 
ion  of  courts,  been  carried  pretty  far.  Opportunity  to 
ait  crime,  may,  by  design,  be  rendered  the  most  com- 
,  and  if  the  accused  embrace  it  he  will  still  be  criminal, 
•erty  may  be  left  exposed  for  the  express  purpose  that  a 
xjted  thief  may  commit  himself  by  stealing  it.  The 
r  is  not  bound  to  take  any  measures  for  security.  He 
repose  upon  the  law  alone,  and  the  law  will  not  inquire 
bis  motive  for  trusting  it.  But  can  the  owner  directly, 
igh  his  agent,  solicit  the  suspected  party  to  come  forward 
commit  the  criminal  act,  and  then  complain  of  it  as  a 
J,  especially  where  the  agent,  to  whom  he  has  entrusted 
londuct  of  the  transaction,  puts  his  own  hand  into  the 
w  delicti^  and  assists  the  accused  to  perform  one  or  more 
e  acts  necessary  to  constitute  the  offense?  Should  not 
wner  and  his  agent,  after  making  everything  ready  and 
wait  passively  and  let  the  would-be  criminal  p^ti^Vt«i\fe 
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the  offense  for  himself  in  each  and  every  essential  pa] 
It  would  seem  to  us  that  this  is  the  safer  law,  as  we 
sounder  morality,  and  we  think  it  accords  with  the  ; 
ti$s:  2  Leach,  913;  2  East.  P.  C,  ch.  16,  section 
666;  1  Car.  &  Mar.,  218;  Meigs,  86;  11  Humph., 
Baily,  569. 

It  is  difficult  to  see  how  a  man  may  solicit  another 
mit  a  crime  upon  his  property,  and  when  the  act  to  \v 
was  invited  has  been  done,  be  heard  to  say  that  he 
consent  to  it.  In  the  present  case,  but  for  tlie  owner' 
ment,  through  his  agent,  the  accused  may  have  rep€ 
the  contemplated  wickedness  before  it  had  develo]] 
act.  It  may  have  stopped  at  sin,  without  putting 
body  of  crime.  To  stimulate  unlawful  intentions,  "^ 
motive  of  bringing  them  to  punishable  maturity,  is  a 
ous  practice.  Much  better  is  it  to  wait  and  see  if  tl 
not  expire.  Humanity  is  weak;  even  strong  men  an 
times  unprepared  to  cope  with  temptation  and  re 
oouragement  to  evil. 

Let  the  judgment  be  reversed. 


John  C.  Maund,  plaintiff  in  error,  vs.  John  R.  Ke 
defendant  in  error. 

Where  there  has  been  no  service  and  no  appearance,  illegality  is  tl 
remedy  by  which  to  resist  a  levy ;  but  if,  at  the  hearing,  the  recoi 
regular  return  of  service  by  the  proper  officer,  such  return  will  b 
sive  until  traversed  according  to  law,  unless  it  be  made  to  appea 
court,  -wiih  actual  service,  would  have  had  no  jurisdiction  of  the  c 
or  of  the  subject  matter  of  the  suit. 

Illegality.  Service.  Return.  Sheriff.  Before  Judge 
Johnson.    Talbot  Superior  Court.     March  Term,  1? 

This  decision  also  disposed  of  the  case  of  John  M. 
v%.  Gregory  Bass,  decided  by  Judge  James  Johnson 
April  term,  1875,  of  Harris  superior  court,  argued  for 
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tiff  in  error  by  L.  L.  Stanford,  and  for  defendant,  by  James 
M.  Mobley. 
The  facts  will  be  found  in  the  opinion. 

W.  A.  Little  ;  E.  H.  Worrilx,,  for  plaintiff  in  error. 

Willis  &  Willis,  for  defendant. 

Bleckley,  Jutlge. 

tfohn  R.  Keating  filed  his  declaration  of  complaint  va.  John 
C.  Maund,  to  the  March  term,  1871,  of  Talbot  superior  court. 
The  sheriff  made  the  following  entry  on  the  original  declara- 
tion: 

"Served  John  C.  Maund  with  a  copy  of  the  within  process 
"7  leaving  at  his  most  notorious  place  of  abode.  March  3d, 
"".  H.  Hall,  Sherif:' 

At  the  March  term,  1872,  the  plaintiff  took  judgment  by 
*&Qlt,  and  execution  issued  and  was  levied  on  the  property 
^«  the  defendant,  who  interposed  an  aflBdavit  of  illegality, 
alleging  as  his  only  ground,  that  he  had  never  been  served 
'"th  a  copy  declaration  and  process  according  to  law.  At 
*•>€  March  term,  1875,  of  Talbot  superior  court  the  plaintiff 
'^ndered  issue  on  said  affidavit  and  a  jury  was  impanneled 
^  try  the  issue.  The  original  declaration,  process  and  return 
^f  the  sheriff  were  admitted  in  evidence. 

The  defendant  tlien  proposed  and  offered  to  prove  by  wit- 
"^^^ses  that  he  had  not  been  served,  and  that  the  return  made 
YT  the  sheriff  was  not  true,  which  testimony  the  court  refused 
^  admit. 

The  court  then  further  ruled  that  there  was  no  issue  to 
*^^bmit  to  the  jury ;  that  the  return  of  the  sheriff  wasconclu- 
I've  between  the  parties,  and  that  the  defendant  is  estopped 
^tD  denying  the  return  and  can  only  show  its  falsity  in  an 
**ion  against  the  sheriff.  The  court  then  dismissed  the  affi- 
»Wt  of  illegality. 

Vhere  a  judgment  debtor,  after  levy  upon  his  property, 
'cges  that  he  has  not  been  served  and  has  not  appeared,  affi- 


398         SUPREME  COURT  OF  GEORGIA. 

Maund  z's,  Keating. 

davit  of  illegality  is  his  proper  reme<ly.  He  can  thus  brii 
himself  before  the  court,  Code,  section  3671,  and  have  wl 
he  alleges  tried,  under  the  rules  of  evidence  that  apply  tosu 
an  issue.  One  of  these  rules  is  that  if  there  be  an  entry 
service  by  the  sheriff  or  other  proper  officer,  the  defeiidi 
may  traverse  it; if  he  does  so  within  the  prescribed  time:  Co( 
section  3340  ;  47  Georgia  Reports,  320 ;  49  Ibid.,  231.  1 
think,  for  the  sake  of  making  a  complete  record,  and  show! 
on  the  face  of  the  proceedings  that  the  return  has  or  hftii 
been  successfully  attacked,  that  there  should  be  a  formal  fe 
verse  of  it  in  writing  before  any  evidence  is  received  tor 
peach  it.  We  hold,  moreover,  that  until  thus  traversed  a 
fiilsified,  the  return  is  conclusive;  provided  the  case  be  one 
which,  if  actual  service  had  in  fact  been  made,  there  woi 
have  been  no  defect  of  jurisdiction  in  the  court,  either  is 
the  person  of  the  defendant  or  as  to  the  subject  matter  of 
suit.  With  such  defect,  the  return,  like  the  judgment  o 
court  having  no  jurisdiction,  would  be  open  to  attack  at 
times  and  in  all  places :  48  Georgia,  Reports,  491.  Whate 
facts  exist  to  show  that  the  return  need  not  be  traverse<l, 
that  it  is  or  has  l)een  traversed  within  due  time,  should 
alleged  by  the  defendant.  Presumptions  are  against  li 
where  the  return  is  regular  on  its  face,  and  it  is  for  hino 
make  good  his  right  to  attack  it.  He  should  show  that  h 
not  too  late:  49  Georgia  Reports,  231.  In  the  case  un< 
review  there  was  no  traverse  of  the  return.  Evidence  y 
offered  against  it  without  any  pleading  whatever  to  rest  & 
evidence  upon.  The  court  was  right  in  excluding  it,  and  wl 
excluded  the  return  stood  on  the  record  uncontradicted; J 
the  court  could  and  did  try  the  issue  of  illegality  by  insp 
tion.  There  was  nothing  for  the  jury ;  and  the  judgment  ( 
missing  the  aflBdavit  of  illegality,  though  put  upon  too  h; 
a  ground,  was  correct. 
Judgment  affirmed. 
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Henry  F.  Buker,  plaintiff  in  error,  vs.  A.  J.  Womack,  de- 
•   ^  fendant  in  error. 

I.  The  withdrawal  of  a  tint  claim  tenninates  that  suit. 

t  If  the  same  claimant,  in  resistance  to  the  same  levy,  interpose  a  second 
daim,  after  he  has  parted  with  title  to  a  purchaser,  such  purchaser  will  not 
be  bound  by  a  judgment  rendered  on  the  second  claim,  subjecting  the  prop- 
erty, even  though  he{)urchased  pending  the  former  claim.  A  privy  in  es- 
tate is  unaffected  by  a  judgment  adverse  to  his  predecessor's  title,  if  the 
nit  in  which  the  judgment  was  rendered  was  commenced  after  the  prede- 
cessor had  transmitted  all  his  title. 

Z-  The  commencement  of  a  claim  case  is  not  the  levy,  but  the  interposition 
<rf  the  claim. 

i  Although  land  sold  by  the  defendant  in  fi^fa,  to  a  bona  fide  purchaser  for 
▼■Itte,  be  levied  upon  before  the  purchaser  has  held  it  for  four  years,  and 
while  it  is  subject  to  the  judgment  lien,  yet,  if  the  plaintiff  neglect  for  the 
Norther  tenn  of  four  years  to  enforce  the  levy,  when  no  obstruction  is  in 
the  way  of  its  enforcement,  and  during  such  four  years  the  land  be  in  pos- 
session of  another  bona  fide  purchaser  for  value,  who  holds  under  the  first, 
it  will  be  discharged  from  the  lien.  This  case  is  within  the  letter  of  the 
Me,  and  is  also  within  the  equity  and  spirit  of  the  statute  as  it  stood  prior 
to  the  adoption  of  the  Code. 

Claim,  Judgments.  Privies  in  estate.  Lien.  Vendor 
•ttd  purchaser.  Before  Judge  Kiddoo.  Clay  Superior  Court. 
March  Term,  1875. 

Sorted  in  tiie  opinion. 

John  T.  Clarke*;  John  C.^Weli^,  for  plaintiff  in  error. 

H.&  I.  L.  Fielder;  R.  E.  Kennon;  S.  A.  McLendon, 
fe  defendant. 

BUECKLEY,  Judge. 

The  material  £icts  may  be  understood  from  a  kind  of  skel- 
^^  of  dates  and  events.  September,  1856,  judgment  in 
*^  of  creditor  against  his  debtor;  November,  1856,  con- 
^anoe  of  land  by  the  debtor  to  first  claimant;  January, 
'^59,  levy  on  the  land ;  March  1st,  1859,  first  claim;  March 
'  tb,  conveyance  of  the  land  by  claimant  to  his  surety  on  the 
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claim  bond;  September^  1859,  claim  withdrawn,  and  jl /l 
ordered  to  proceed;  December^  1859,  second  claim  interpcwl 
by  the  same  claimant;  Noveml>er,  1863,  conveyance  of  the 
land  to  second  claimant  from  first  claimant's  vendee;  Manb, 
1869,  final  verdict  against  first  claimant  on  his  second  claiOi 
and  order  that  the  fi,  fa.  proceed;  June,  1873,  claim  inttt- 
posed  by  second  claimant,  who  had  been  in  possesbton  of  tlie 
premises  ever  since  the  date  of  the  conveyance  to  him  froa 
the  first  claimant's  vendee.  The  first  claimant,  his  vendee^ 
and  the  second  claimant,  all  three,  seem  to  have  been  pa^ 
chasers  for  value;  and  there  is  no  evidence  in  the  record  tht 
either  the  first  or  the  second  claimant  had  any  notice  of  th 
judgment  at  the  time  they  respectively  purchased.  On  tbe 
contrary,  the  record  states  expressly  that  the  second  claioiant 
was  an  actual  purchaser  for  value;  and  there  is  no  hint  tW 
he  knew  anything  of  the  judgment  or  the  levy  until  the  Soil 
trial  of  the  first  claimant's  second  claim,  in  1869;  at  which 
trial  he  appeared  as  a  witness  in  behalf  of  the  first  claimtD^ 
whether  voluntarily  or  under  the  compulsion  of  a  sabpcBi* 
is  not  stated. 

1.  The  first  claimant's  vendee  bought  pending  the  firt* 
claim,  and  was  surety  on  the  bond.  He  was,  therefore,  rf- 
fected  with  notice  of  the  judgment  and  the  levy.  It  will  be 
remembered,  however,  that  this  first  claim  was  withdrawn; 
and,  consequently,  that  no  conclusive  judgment  was  orconW 
be  rendered  in  that  case.  The  statute  (Code,  section  3740) 
recognizes  the  right  of  a  party  to  withdraw  his  claim  if  he 
has  not  exercised  the  right  once  already;  and  we  hold  th>k 
such  with<Irawal  terminates  that  suit,  and  the  onler  directiif  ' 
the  JL  fa.  to  proceed  is  not  a  bar.  The  same  claimant,  if  hi 
retains  the  title,  may  claim  again;  or  if  he  conveys  the  tiiK 
his  vendee,  or  those  holding  under  him,  may  interpose  the 
second  claim. 

2.  Here  a  second  claim  was  inter]X)6ed  by  the  same  cbuiB- 
ant,  but  it  was  after  he  had  parted  with  title.  He  convejf^ 
the  title  to  a  purchaser  in  March,  and  in  the  following  De- 
cember, when  he  had  no  vestige  of  title,  made  the  claim  on 
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hid  judgment  was  rendered  against  him  nine  or  ten  years 
terwards.  The  state  of  the  title  at  the  time  of  levy  (at  all 
'eotB,  if  the  levy  be  upon  land,)  does  not  determine  who 
ight  to  be  claimant.  What  title  the  claimant  himself  may 
ive  had  at  the  time  of  the  levy,  or  at  any  other  time  prior 
his  assertion  of  title  by  interposing  the  claim^  is  not  always 
iportant.  He  swears  that  the  land  is  his,  not  that  it  was 
8.  Whenever  he  ceases  to  he  owner  he  ceases  to  be  in  a 
lUition  to  institute  his  suit  as  claimant.  Claim  is  not  a 
medy  to  prevent  levy  but  to  prevent  sale.  The  levy  is 
ready  made,  and  the  claim  is  interposed  to  stop  it  from  pro- 
eding  and  to  prevent  its  consummation  by  sale,  delivery  of 
nenion^  etc.  There  may  be  other  actions,  such  as  trespass, 
bicb  can  be  commenced  to  redress  an  illegal  levy  when  title 
IB  been  parted  with  after  the  levy  and  before  action  brought, 
(telaim  is  not  an  appropriate  remedy  if  the  claimant  has  no 
•lewhen  he  comes  forward  to  inaugurate  litigation.  If,  as 
tliis  case,  he  does  interpose  a  claim  afler  his  title  is  gone, 
what  effect  can  the  judgment  be  in  barring  his  privies  who 
nved  their  title  from  or  through  hira  by  prior  conveyance  ? 
here  the  doctrine  of  lis  pendens  applies,  privies  are  con- 
oded  by  a  final  judgment  on  the  merits  in  a  case  pending 
ben  they  purchased ;  but  there  is,  perlia|)s,  no  instance  in 
e  whole  law  where  privies  in  estate  are  held  affected  .by  the 
ittlt  of  litigation  in  a  suit  commenced  by  or  against  a  pre- 
cesBor  in  the  title  after  he  has  transmitted  all  the  title  he 
er  had :  1  Greenleaf's  Ev.,  section  536. 
8.  We  hold  that  the  commencement  of  a  claim  case  is  not 
Klevy,  but  the  interposition  of  the  claim.  Until  then,  the 
Doeeding  is  wholly  between  the  plaintiff  and  the  defendant 
/L/a.  The  question  of  title  in  the  claimant  is  made,  not 
the  levy,  but  by  the  claim,  and  that  is  the  lis  to  which  the 
imant  is  a  party. 

1.  When  the  first  claimant  interposed  his  second  claim,  the 
^  80  far  as  it  had  ever  been  in  him,  was  in  his  vendee. 
It  vendee  had  purchased  pending  the  first  claim,  but  was 
barred  from  interposing  a  claim  for  himself,  because  the 
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first  claim,  having  been  withdrawn,  resulted  in  no  final 
meut  on  the  merits.  His  right  to  claim  passed,  io  18 
his  vendee,  and  that  right  was  exercised  in  1873  undei 
circumstances:  By  the  judgment,  in  1869,  against  th 
claimant  on  his  second  clium,  all  obstacles  which  hac 
presenter]  to  the  enforcement  of  the  levy  were  removed 
plaintiff  in  fi.  fa.  had  an  open  path,  and  might  have  pi 
ed  with  his  le^y ;  but  ho  paused,  voluntarily,  for  moi 
four  years.  After  this  period  of  unexplained  repose 
tempted  to  bring  the  land  to  sale,  and  the  second  cla 
who  had  been  in  possession  throughout  these  four  yean 
action,  as  well  as  for  many  years  previously,  filed  his 
Thb  was  the  tliird  claim  in  order,  but  was  really  oi 
second  one  resting  on  the  chain  of  title  which  had  come 
to  this  claimant  from  the  defendant  in  fi.  fa.  The 
claim  in  order  was,  as  already  shown,  commenced  too 
bear  on  that  title,  as  the  party  who  interposed  that  elai 
severed  himself  from  it  There  was,  previous  to  thei 
the  last  claim,  no  judgment  which  estopped  the  second 
ant;  and  the  only  remaining  question  is,  whetlier  hew; 
tected  by  his  possession  as  a  bona  fide  purchaser  for 
We  hold  that  he  was.  His  case  falls  within  the  words 
Code,  seotion  3583,  and  is  within  the  clear  equity  am 
of  the  prior  statute  on  the  same  subject.  The  princ 
equitable  construction  of  such  statutes  is  recognized  it 
decisions,  and  is  stated  with  great  perspicuity  in  Strai 
vs.  Mamiy  17  Georgia  ReporiSy  456.  Undoubtedly,  as 
eral  rule,  the  four  years  must  run  prior  to  the  levy;  bui 
a  levy  has  been  made,  and  the  plaintiff  lies  by  for  mo 
four  years  afterwards,  without  attempting  to  enforce  it, 
meantime  all  obstrnetions  being  out  of  the  way,)  the 
for  giving  full  effect  to  the  claimant's  possession  durii 
an  interval  as  that,  is  the  same;  and,  for  the  purposes 
tection  to  him,  the  case  should  be  treated  as  if  there  h: 
DO  levy  at  all.  In  abstract  justice  between  party  anc 
and  in  considerations  of  public  policy,  a  possession 
statutory  period  pending  an  inactive*  levy,  is  equivaler 
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ime  length  of  poesessiou  before  a  levy  has  been  made.  The 
plaintiff  might  as  well  fall  asleep  witliout  a  levy  as  with  it. 
f  he  meaDS  aotion  he  ought  to  act  within  four  years.  Tliat 
I  loog  enough  for  the  claimant  to  watcli  him  in  his  slumbers. 

We  have,  throughout  this  opinion,  made  every  assumption 
n  fevor  of  all  the  elements  of  a  bona  fide  purchase  for  value, 
Deluding  want  of  notice,  as  to  both  claimants.  The  judge's 
sertificate  to  the  bill  of  exceptions  states  that  all  the  evidence 
idduoed  on  the  trial  is  not  set  out;  and  whatever  may  be  the 
kfideuces  of  the  evidence  as  it  comes  to  us,  we  ought  to  sup- 
pose that  the  missing  evideqce  to  which  the  judge  refers  would 
Pttke  it  complete. 

Judgment  affirme<1. 


JoHx  N.  Gilmore,  plaintiff  in  error,  vs.  Joseph  Bangs,  for 
use,  etc.,  defendant  in  error. 

'.  When  it  appears  that  a  transfer  of  the  account  sued  upon  was  in  writing, 
I*rol  evidence  of  the  same  is  inadmissible.  The  mere  fact  of  transfer  is 
relevant,  and  to  give  any  legal  effect  to  the  instrument,  it  should  be  pro- 
*»ced  as  the  best  evidence :  i8  Georgia  Reports.  ^So, 

X  When  an  account  is  in  suit  in  the  name  of  the  original  creditor  for  the  use 
<rf  mother  person,  it  is  no  concern  of  the  debtor  whether  it  has  been  as- 
"gtted  to  the  usee  or  not,  unless  the  determination  of  that  question  is  neces- 
*My  to  some  other  ground  of  defense.  It  is  no  defense  that  the  assignment 
*»s  made  to  defraud  creditors. 

^  A  plaintiff  who  admits  that  he  has  filed  a  petition  in  bankruptcy,  may  re- 

.  cofer  in  a  pending  suit  on  a  cause  of  action  previously  existing,  there  being 
w>|dea  of  the  bankruptcy  and  no  proof  of  adjudication.  Even  with  such 
pica  and  proof,  he  can  proceed  for  the  benefit  of  whom  it  may  concern : 
P  Georgia  Reports ^jy;  44  Ibid.,  18  ;  ^9  Ibid,^  41^, 

i  For  the  sake  of  maintaining  a  great  general  rule  of  law,  and  to  avoid 
benching  on  the  province  of  the  jury  and  the  discretion  of  the  judge,  this 
«mrt,  however  hard  the  particular  case,  will  leave  a  doubtful  verdict  to 
stand  where  the  controversy  is  one  of  fact  merely,  and.  a  new  trial  has  been 
ifenied  below. 

£vidence.  Account.  Assignment.  Bankrupt  New  trial. 
M>re  Judge  Herscuel  Y.  Johnson.  Washington  Supe- 
ior  Court.     March  Term,  1874. 
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Reported  in  the  opinion. 

Gilmore  &  Jordan,  by  H.  D.  D.  Twigga,  for  plaintiff  in 
error. 

Langmade  &  Evans,  by  brief,  for  defendant 

Bleckley,  Judge. 

Gilmore  employed  Bangs  to  oonduct  a  mercantile  basiooi 
for  one  year,  at  an  agreed  salary  of  $700  00.     Bangs  eatofi 
on  the  performance  of  his  undertaking  and  served  about  I 
month,  and  Gilmore  discharged  him.     After  the  expintioo 
of  the  year,  Bangs  brought  this  suit  for  his  salary,  and  re* 
covereil  the  whole  amount,  less  what  he  had  received  on  ao* 
count.     A  new  trial  was  moved  for  and  refused.     Before  the 
trial,  the  declaration  was  amended  by  introducing  the  naina 
of  two  persons,  husband  and  wife,  the  son-in-law  and  tta 
daughter  of  plaintiff,  as  usees;  and  the  action  proceeded ii 
the  plaintiff's  name,  for  their  use.     In  the  course  of  his  tes- 
timony to  the  jury^  the  plaintiff  stated  that,  before  filing  hii    | 
petition  in  bankruptcy,  he  had  transferred  this  claim  to  his    i 
daughter,  one  of  the  usees,  to  secure  lier  in  a  loan  made  1»   1 
him  of  $75  00,  and  to  defeat  the  collection  of  a  certain  judg- 
ment against  him  controlled  by  Gilmore.     On  cross -examiw-    ; 
tion,  he  admitted  that  the  transfer  was  in  writing  and  the   ' 
writing  not  being  produced  nor  accounted  for,  the  defendfflt   , 
moved  to  exclude  his  evidence  concerning  it.  The  court  ova- 
ruled  the  motion,  holding  that  the  fact  of  transfeir  was  com- 
petent, but  excluded  any  evidence  of  the  contents  of  the  trans-  i 
fer.  '  \ 

1.  The  evidence  was  altogether  harmless,  but  still,  wt  j 
think  the  fact  of  transfer  ought  to  have  been  re()el]6d  fe " 
irrelevancy.  As  a  mere  fact  it  could  have  no  application  d' j 
the  case.  To  give  it  effect  as  a  transfer  it  would  have  tobci  ' 
looked  into;  its  legal  significance  would  have  to  be  examineli' 
and  that  would  involve  contents,  terms,  in  short,  the  whob^ 
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lit  we  are  also  satisfied  that  the  whole  subject  of  trans- 
le  usees,  one  or  both,  was  utterly  immaterial.  The  ac- 
as  sued  upon  as  if  it  were  not  assigned.  No  assign- 
as  declared  upon,  and  therefore,  whether  it  had  been 
red  to  the  usees  by  writing  or  in  parol,  or  not  at  all, 

material  to  any  right  of  the  defendant.  He  was  not 
:ed  as  to  any  substantial  defense  which  he  had  to  the 
He  pleaded  a  set-off  which  accrued  to  him  against  the 
'  before  the  transfer ;  to  that  he  was  entitled,  and  it 
wed  to  him.  He  also  pleaded  the  general  issue  and  a 
f  contract  by  the  plaintiff,  and  to  these  pleas  he  adduced 
i,  and  they  were  passed  upon  by  the  jury.  These  were 
lefeiises  he  filed.  All  parties  interested  were  before 
t,  and  had  there  been  a  verdict  for  the  defendant,  the 
5  well  as  the  original  plaintiff,  would  have  been  bound 
By  the  Code,  section  2244,  all  chosea  in  action  arising 
ntract  are  assignable,  but  with  full  protection  to  the 
s  to  all  equities  up  to  the  time  of  notice.     If  both 

and  assignee  are  before  the  court  as  parties,  the  debtor 
\  of  all  of  his  rights  of  defense,  an  J  further  than  they 
lived,  he  is  not  concerned  with  the  question  of  title: 
ection   2789;  52  Georgia  Reports^  129.     Complaint 

that  this  transfer  was,  in  part  at  least,  to  defraud 

3.    But  that  is  for  the  creditors  to  urge.     It  cannot 

2  debtor  as  a  defense,  since  it  deprives  him  of  no  right. 

le  bankruptcy  of  the  plaintiff  was  neither  pleaded  nor 

He  testified  that  he  had  filed  a  petition,  but  the 

1  went  no  further.  Nothing  was  said  of  an  adjudica- 
:he  appointment  of  an  assignee.  But  under  the  rulings 
x)urt  heretofore,  bankruptcy  of  the  plaintiff  is  no  ob- 

his  proceeding  with  a  pending  action  :  42d  Georgia 
.  37 ;  44^  Ibid,,  18;  49^  Ibid.,  415.    Pe  can  go  on 

2  one  appears  with  a  better  right.  The  recovery  will 
whoever  is  entitled  to  it.    If  these  usees  are  the  real 

itful  owners,  they  will  take  it ;  and  so  of  the  assignee 
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in  bankruptcy.  Even  creditors  can  come  in  and  clum  tl 
proceeds,  by  adopting  proper  measures  for  that  purpose, 
they  are  met  by  no  superior  claimant. 

4.  On  the  merits  of  the  defense  as  to  the  &cts  we  do  i 
pronounce,  further  than  to  say  that  whether  there  was  m 
for  discharging  the  plaintiff  or  not  from  the  service  of  the  ( 
fendant,  appears  to  us  doubtful.  That  doubt  we  cannot  mi 
the  basis  of  reversing  the  judgment,  even  though  the  caw 
a  hard  one  upon  the  defendant.  He  took  the  responsibil 
of  discharging  the  plaintiff,  and  tried  to  justify  his  deed  1 
fore  a  jury  of  his  neighbors.  He  failed,  and  the  judge  « 
presided  in  the  case  refused  to  concede  an  opportunity  for 
peating  the  effort.  We  must  preserve  the  great  general  r 
which  subjects  facts  to  the  decision  of  the  jury,  and  whi 
at  the  same  time,  allows  a  broad  discretion  to  the  judge 
granting  or  refusing  new  trials  in  cases  of  doubt. 

Judgment  affirmed. 


Louisa  Keller,  plaintiff  in  error,  vs.  Mayer,  Straus 
Baum,  defendants  in  error. 

1.  When  a  creditor  is  pursuing  property  by  levy,  on  the  ground  that  it  isi 
proceeds  of  his  debtor's  services  rendered  in  a  mercantile  business  c£ 
ducted  by  the  debtor,  nominally  as  agent  for  his  wife,  the  value  of  his » 
vices  is  a  pertinent  fact,  and  evidence  touching. the  same  is  admissible  i 
the  creditor  in  a  claim  case  between  himself  as  plaintiff  in  fi.  fa.  and  I 
debtor's  wife  as  claimant. 

2.  In  such  a  case,  where  the  debtor's  wife  contends  that  the  capital  and  ba 
ness  were  exclusively  her  own,  and  that  her  husband  was  in  her  service, 
agent,  without  other  compensation  than  support  and  necessary  expenses,' 
yearly  cost  of  such  support  is  a  fact  admissible  in  evidence  in  her  bchilf 

3.  If  the  wife's  separate  estate  be  the  only  capital  ever  put  into  a  mercani 
business  conducted  by  the  husband  in  his  name  as  her  agent,  and  the  be 
ness  was  commenced  in  good  faith  as  hers,  and  has  ever  since  been  0 
ducted,  in  like  good  faith,  as  hers,  she  is  sole  proprietor  of  the  business 
self,  and  of  all  goods  forming  part  of  the  regular  stock  in  trade;  and  I 
goods  are  not  subject  to  levy  and  sale  for  his  debts  contracted  prior  to  1 
commencement  of  the  business. 
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and  wife  are  not  permitted  by  the  law  to  cover  with  her  name 
ssor  property,  in  order  to  protect  the  same  against  his  creditors. 
St  between  the  wife  and  the  creditors,  any  fraud  or  false  coloring 
y  have  been  practiced  or  attempted,  may  be  inquired  into,  and  if 
id  be  the  real  owner,  the  creditors  will  prevail, 
and  may  be  his  wife's  agent  or  employee  in  the  management  of 
ite  estate ;  and  if  she  becomes  indebted  to  him  for  services,  by 
sxpress  or  implied,  she  is  subject  to  garnishment  at  the  instance  of 
)rs. 

nd  and   wife.     Debtor  and  creditor.     Evidence, 
and  agent.    Grarnishment.     Before  Judge  Jabies 
Talbot  Superior  Court.     March  Term,  1875. 

3d  in  the  opinion. 

3  &  Willis,  for  plaintiff  in  error. 

SV^ORRiLL,  for  defendants. 

LEY,  Judge. 

re  of  the  husband  levied  upon  goods  in  a  store  car- 
y  him  as  agent  for  his  wife.  Their  judgment  was 
n  1866.  The  business  was  opened  upon  money  bor- 
the  wife  from  her  uncle,  in  1869,  and  had  increased 
iry  small  beginning  to  some  thousands  of  dollars, 
gave  soine  attention  to  the  business,  hired  and  paid 
jeived  the  money  at  the  close  of  each  day,  etc.  The 
^as  an  excellent  business  man,  and,  after  reforming 
te  habits,  under  which  he  labored  at  first,  gave  his 
le  and  attention  to  it,  up  to  the  time  of  the  levy  in 
iiving  for  his  services  nothing  but  support  and  neces- 
Dses.  There  does  not  appear  to  have  been  any  ex- 
tract on  the  subject  of  his  compensation.  He  held 
ut  as  agent  for  his  wife,  using  in  the  business  his 
uch  agent,  and  she  claimed  everything ;  he  claimed 

levy  of  the  plaintiff's  execution  upon  certain  arti- 
e  stock  she  interposed  her  claim,  and  the  jury,  on 
►f  the  claim  case,  found  the  property  subject 


408         SUPREME  COURT  OF  GEORGIA. 

Keller  vs,  Mayer,  Straus  &  Baum. 

1.  The  plaiutifis  sought  to  show  that  the  property  ii 
goo<1s  levieii  u|)on  was  in  the  Jmsband,  their  debtor;  an 
evidence  on  that  subject,  they  endeavored  to  establish  thi 
that  the  goods  were  the  proceeds  of  his  labor.  Upon  the 
of  evidence  to  prove  the  value  of  his  services  in  the  busi 
the  claimant  objected,  and  the  evidence  was  admitted.  I 
properly  admitted  on  the  ground  that  the  value  of  labo 
some  tendency  to  show  whether  what  is  allied  to  be  its 
duct,  was  really  so  or  not.  On  the  plaiutiflls'  theory,  the 
vices  and  the  goods  stood  to  each  other  in  the  relation  of  < 
and  effect,  and  the  value  of  the  services  certainly  went  i 
lustrate  the  adequacy  of  the  alleged  cause. 

2.  It  followed  as  a  logical  sequence  that  the  claimant 
a  right,  on  her  theory,  to  prove  the  yearly  cost  of  her 
band's  support.  Siie  endeavored  to  account  for  the  rend 
of  his  services  by  showing  that  he  was  in  her  employr 
and  that  she  supported  him  and  paid  his  necessary  expe 
What  was  the  cost  of  his  support  as  compared  with  the  \ 
of  his  services,  went  to  illustrate  the  truthfulness  or  non-ti 
fulness  of  li^r  position.  The  court  erred  in  rejecting  the 
dence  offered  by  the  claimant  on  that  subject;  more  espec 
as  evidence  had  been  admitted,  at  the  plaintiffs'  instam 
the  value  of  his  services.  It  was  services  on  one  side 
support  on  the  other,  and  how  the  two  were  related  iu  \ 
was  a  relevant  question. 

3.  The  court  charged  the  jury  that  if  a  married  w( 
allow  her  husband  to  use,  in  buying  and  selling  goods 
merchant,  money  belonging  to  her  separate  estate,  the  g 
became  his  property,  and  are  sul)ject  to  his  debts;  also, 
if  a  man,  acting  as  agent  of  his  wife,  by  his  skill  and  \ 
make  property,  it  does,  not  belong  to  the  wife;  that  pro] 
made  by  the  husband,  by  his  labor  and  the  use  of  mone; 
longing  to  the  wife,  is,  as  to  the  surplus  over  and  abovi 
capital  and  interest  thereon,  his  property,  and  subject  t 
debts.  In  thus  charging,  in  view  of  the  facts  of  this 
the  court  erred.  If  the  husband,  in  buying  and  selling 
the  wife's  money  for  her,  in  her  business,  the  goods  are 
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isd  not  his,  and  are  not  subject  to  his  debts.  If  he  be  truly 
i^  agent  he  is  not  his  own  principal,  and  the  fruits  of  his 
igencjr  belong  to  her.  If,  on  tlie  contrary,  the  truth  of  the 
3886  be  that  the  husband  is  merely  using  the  wife's  money 
with  her  consent,  in  his  own  business,  she  is  his  creditor  for 
the  principal  advanced,  with  interest,  and  the  stock  and  all 
MKomalations  are  his,  and  the  rights  of  his  creditors  attach, 
lie  principle  announced  in  the  third  head-note  to  this  opin- 
ion is  deemed  by  the  whole  court  to  be  sound  law. 

4  In  refusing  to  charge,  as  requested,  that  if  the  property 
kvied  upon  has  not  belonged  to  the  defendant  in  fi./a.  since 
^judgment  was  rendered  against  him,  it  is  not  subject,  the 
wort  below  committed  palpable  error.  A  judgment  binds 
obIjt  the  property  of  the  defendant,  owned  by  him  at  or  after 
4e  rendition  of  the  judgment.  The  true  inquiry  in  the 
pwsent  case  was  as  to  the  title  to  the  property  levied  upon, 
^^Uch  title  was,  according  to  the  evidence,  in  the  defendant  or 
b  the  claimant.  The  real  problem  was,  which  of  the  two 
ttt  the  true  owner.  There  was  no  pretence  that  it  belonged 
h^any  third  person.  Husband  and  wife  are  not  permitted  to 
Wver  with  her  name  his  business  or  property,  in  order  to  pro- 
ta  it  against  his  creditors.  Any  fraud  or  false  coloring  may 
M  exposed,  and  the  very  truth  of  the  matter  established.  If 
tke  property  under  seizure  be^that  of  the  husband,  the  credit- 
*  will  prevail;  but  if  it  be  that  of  the  wife,  who  is  not  their 
iibtori  nor  bound  to  pay  her  husband's  debts,  they  ought  not 
i9  prevail. 

5.  The  legal  theory  upon  which  this  case  seems  to  have 
Umi  tried,  we  deem  erroneous.  In  Georgia,  as  the  law  now 
Kods,  the  wife  is  a  feme  sole  in  respect  to  her  separate  prop- 
Itf,  and  the  husband  may  become  her  agent  or  employee  in 
iliDanagement.  She  needs  no  trustee  to  hold  title  or  make 
littnacts.  The  l^al,  as  well  as  the  equitable  title  (where 
|lfe8t8te  does  not  come  to  her  united  with  a  trust,)  is  in  her, 
mnhe  can  bind  it  by  her  contracts.  Even  her  husband^ 
fkg  &irly  and  bona  fide^  may  become  her  creditor  for  ser- 
Ptt^  by  contract  expressed  or  implied^  and  if  he  be  such  cred* 

^     Vol*.  LV.  27, 
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iter,  his  creditors  have  their  remedy  against  her  by  garnbh- 
ment.  The  law  will  keep  a  close  watch  over  the  married  pair 
to  prevent  frauds^  but  will  not  interdict  fair  dealing  between 
them,  except  in  the  instances  expressly  prohibited. 

The  principles  ruled  will  sufficiently  dispose  of  exceptioDS 
in  the  record  not  specially  noticed. 

Judgment  reversed. 


T.  S.  Fontaine,  plaintiff  in  error,  vs.  M.  T.  Bergen,  defeoi- 
ant  m  error. 

1 .  There  is  no  provision  of  law  for  a  proceeding  in  a  justice's  cooit  to  s^ 
aside  its  own  judgment  and  grant  a  new  trial. 

2.  If  a  void  judgment  be  rendered  by  a  justice's  court,  although  that  coiBt 
has  no  power  to  set  it  aside,  it,  as  well  as  all  other  courts,  may  disregard  it, 
and  treat  it  as  a  nullity  whenever  and  wherever  it  comes  in  question. 

3.  Under  the  act  of  1873,  (Code,  section  4161,)  final  judgment  maybcrcB- 
•      dered   in  a  justice's  court  against  a  garnishee  who  fails  to  answer  with* 

ten  days  after  service,  as  soon  after  default  as  there  shall  be  a  judg""^ 
against  the  defendant  upon  which  to  found  it.  This  act  changes  then* 
laid  down  in  44  Georgia  Reports,  188. 

4.  Where  the  superior  court  has  dismissed  an  appeal  from  a  justice's  coo^ 
and  it  does  not  appear  from  the  record  that  the  amount  involved  waso^ 
$50  00,  the  supreme  court  cannot  reverse  the  judgement. 

Justice  Courts.  Judgments.*  New  trial.  Gamishoiefl*' 
Appeal.  Before  Judge  James  Johnson.  Muscogee  Superi<>' 
Court.     November  Term,  1874. 

On  October  30th,  1873,  Bergen  brought  suit  by  attack- 
ment  against  one  Enoch  Dudley  in  the  justice  court  of  »* 
six  hundred  and  sixty- eighth  district,  returnable  on  the  194* 
the  following  mouth.  On  November  3d,  process  of  garnisl^ 
meut  was  served  upon  Fontaine  requiring  him  to  answer  on  wfc 
13th  of  the  same  mouth.  On  the  19th,  judgment  was  T9r\ 
dered  against  said  garnishee  as  in  default.  On  the  28th, h 
moved  to  set  aside  said  judgment  on  the  following  groofl^K 
to-wit: 
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L  Because  he  owed  said  defendant  nothing.     That  on 

3th  of  November  he  went  twice  to  the  oflSce  of  the  jus- 

»f  the  peace  before  whom  said  process  of  garnishment 

•eturnable,  for  the  purpose  of  answering,  but  that  officer 

3ot  there;  that  he  was,  at  the  time  of  making  the  motion, 

^  and  willing  to  answer. 

.  Because  the  notice  served  upon  him  on  November  3d^ 

ring  him  to  answer  on  the  13th,  was  not  such  as  was  re- 

<!  by  law. 

.  Because  the  time  at  which  he  was  required  to  answer 

lot  on  the  regular  trial  day  for  holding  the  court  in  said 

1.  Because  the  execution  against  Enoch  Dudley,  defend- 
^as  void,  as  neither  the  attachment  nor  the  summons  on 
bment,  bears  date  twenty  days  before  the  day  of  trial. 
\  Because  the  19th  of  November  was  the  day  set  for  the 
of  the  case,  and  the  judgment  rendered  on  that  day  was 
as  rendered  at  the  first  term  of  the  court, 
le  motion  was  overruled,  and  Fontaine  appealed  to  the 
'ior  court.     In  this  tribunal  the  appeal  was  dismissed, 
hat  cause  does  not  appear,  and  Fontaine  excepted. 
le  record  in  the  supreme  court  fails  either  to  disclose 
amount  was  claimed  by  the  plaintiff,  or  for  what  amount 
neDt  was  rendered  either  against  the  defendant  or  the 
i^hee. 

M.  Russell,  for  plaintiff  in  error. 

M.  McNeil;  B.  A.  Thornton,  for  defendant. 

.ECKLBY,  Judge. 

e  head-notes  set  forth  the  opinion  of  the  court  on  all  the 
\  decided.     Upon  the  first  of  these,  see  Doughty^  Pear- 
r  Company  vs.  Walker,  54  Georgia  Reports,  595 ;  The 
n  (My  Company  vs.  Haddock,  Ibid,,  584, 
Igment  affirmed. 
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Mathew  J.  Carswell,  plaintiff  in  error,  w.  Algernons. 
Hartidge,  defendant  in  error. 

1.  A  deed  to  land,  made  in  terms  of  the  statute,  by  a  debtor,  with  consent « 
his  wife,  to  secure  a  debt,  vests  title  in  the  creditor,  and  rccoveiy  in  eject- 
ment may  be  had  thereon,  if  the  debt  has  matured  and  remains  unpaid. 

2.  If,  however,  the  deed  be  infected  with  usury,  it  is  void  as  tide,  and  recoT- 
ery  of  the  land  cannot  be  had  upon  it  against  the  maker. 

3.  In  pleading  usury  for  the  purpose  of  avoiding  the  deed,  it  is  unnecesaiy 
to  set  it  out  with  all  the  particularity  required  in  pleas  of  usury  to  actions 
for  money.  In  such  actions,  amounts  are  material,  but  in  attacking  a  deed, 
the  bare  fact  of  usury  is  enough  to  decide  the  issue  of  title. 

4.  When  fraud  or  duress  is  relied  upon  to  defeat  a  deed,  the  issuable  &rf* 
constituting  such  fraud  or  duress,  must  be  specially  set  forth  in  the  ^^ 
In  the  present  case,  the  facts  alleged  do  not  amount  to  such  fraud  or  dares 
as  will  avoid  the  deed. 

Debtor  and  creditor.  Deeds.  Ejectment.  Usury.  PW- 
ings.  Before  Judge  Bartlett.  Wilkinson  Superior  Coort. 
April  Term,  1875. 

Hartridge  brought  complaint  against  Carswell  for  certouB 
lands.  The  defendant  pleaded  the  general  issue  and  the  fol- 
lowing special  pleas : 

1st.  That  he  is  not  in  possession  of  any  lands  in  thecouotf 
of  Wilkinson  to  which  plaintiff  has  any  legal  title;  thattw 
deed  under  which  plaintiff  claims  was  obtained  by  fraud*"" 
deception,  and  was  given  to  secure  the  payment  of  a  suppw 
indebtedness;  that  plaintiff  procured  the  deed  by  representing 
to  defendant  that  it  waS  not  to  be  an  unconditional  conveyance, 
but  a  mere  security  for  the  payment  of  his  indebtedness,  an» 
that  if  such  security  were  given  plaintiff  would  advance  mooef 
to  pay  off  other  debts  which  had  accrued  against  defendant) 
which  promise  has  not  been  fulfilled. 

2d.  That  the  consideration  of  the  deed  is  usurious,  as  shown 
in  the  following  statement:  $101  34  charged  as  interest  on 
$18,034  59,  from  November  4th  to  December  14th,  1870; 
^85  94  charged  as  interest  on  $14,945  95,  from  December 
14th,  1870,  to  January  10th,  1871;  $493  68  charged  as  in- 
terest on  a  note,  dated  January  10th,  1871,  due  4th  Novett" 
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1871,  for  87,550  96;  $507  95  charged  as  interest  on  a 
i,  dated  January  10th,  1871,  due  13th  November,  1871, 
$7,550  96;  $60  48  on  a  note  given  January  10th,  1871, 
J800  00,  due  November  4th,  1871 ;  that  the  entire  usuri- 
oonsideration  amounts  to  $1,249  37. 
1.  That  plaintiff,  at  the  time  the  deed  was  made,  gave  de- 
lant  his  written  obligation  to  reconvey  the  property  when 
debt  was  paid;  that  about  the  time  the  debt  fell  due,  he 
teto  defendant  for  this  obligation,  which  he  alleged  Ought 
3  in  his  hands  for  the  protection  of  both  parties;  that  de- 
aut  was  induced  to  send  him  the  obligation,  and  he  has 
5  held  |)<)ssession  of  it  without  any  surrender  or  cancella- 
of  defendant's  note. 

:h.  That  defendant's  wife  was  induced  to  sign  the  deed  by 
mduleut  representiition  that  it  was  a  mere  security,  not  a 
^eyance,  and  that  it  was  not  read  to  her. 
y  amendment  defen<lant  further  pleaded  that  the  con- 
of  the  wife  is  absolutely  essential  to  the  validity  of  such 
Qtract  as  the  one  stated  ^bove,  but  that  her  consent  was 
ined  by  fraud  and  duress ;  that  the  signatures  were  neither 
e  nor  acknowledged  before  a  justice  of  the  peace;  that  no 
ment  was  ever  obtained  on  said  notes  or  other  evidences 
Jbt,  nor  was  there  any  lawful  levy  and  sale;  that  no  deed 
been  filed  in  the  office  of  the  clerk  of  the  superior  court 
le  county  where  the  land  is  situated;  that  plaintiff  prom- 
tliat  if  defendant  would  procure  the  signature  of  his  wife, 
00  00  of  his  debts  to  other  parties  should  be  paid  by 
itiff,  and  also  the  premium  on  a  $10,000  00  policy  upon 
idarit's  life;  that  plaintiff  paid  this  premium,  but  refused 
Ifil  his  other  promises. 

le  plaintiff  demurred  to  all  of  the  aforesaid  special  pleas, 
demurrer  was  sustained,  and  defendant  excepted, 
verdict  was  then  taken  for  the  plaintiff.     Error  is  as- 
d  upon  the  above  ground  of  exception. 

E,  Hall  &  Lofton;  J.  W.  Lindsay,  for  plaintiff  in 
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F.  Chambers,  for  defendant. 

Bleckley,  Judge. 

1.  The  deed  in  question  was  made  in  pursoance  of  the 
statute  (Code,  section  1969)  to  secure  a  debt.  By  the  express 
declaration  of  the  statute  it  is  not  a  mortgage,  but  an  abso* 
lute  conveyance,  passing  title.  The  necessary  legal  conse- 
quence is,  that  a  recovery  can  be  had  upon  it  in  ejectment,  or 
in  statutory  complaint  for  land,  so  long  as  the  title  remains  in 
the  creditor  and  the  debt  is  unpaid,  especially,  if  the  debt,  as 
in  this  case,  is  overdue.  That  the  next  section  of  the  Code 
gives  a  remedy  for  collecting  the  money  by  proceeding  to  judg- 
ment, filing  a  deed,  levying  upon  the  land  and  selling  it, does 
not  negative  the  former  remedy.  The  creditor  may  either 
assert  his  title  or  part  with  it  to  the  debtor,  at  his  option. 
He  may  possess  himself  of  the  land  and  hold  it  till  he  is  sat- 
isfied, or  he  may  enforce  satisfaction  in  the  manner  pointed 
out  by  section  1970.  In  this  respect,  his  position  is  like  that 
of  an  ordinary  vendor  of  land  who  retains  the  title  as  security, 
giving  a  bond  to  convey  on  payment  of  the  purchase  money. 

2.  Bui  if  the  conveyance  to  the  creditor  be  infected  with  ; 
usury,  the  queition  is  materially  altered.  In  that  event,  the  ^ 
deed  is  void  as  to  title,  and  the  land  cannot  be  recovered  upon 
it  from  the  grantor:  Code  of  1868,  sec.  2025 ;  StigaHv^.  3fi^> 
54/A  Geoi^gia  Reports^  564.  It  may  be  that  a  dee<l  not  ba^ 
gained  for  as  a  part  of  the  usurious  contract,  nor  then  con- 
templated by  the  parties,  but  afterwards  executed,  in  good 
faith,  in  final  payment  of  the  debt,  even  without  purging  the 
latter  of  usury,  would  not  be  void.  That  need  not  now  be 
deci<led.  But  where  the  deed  is  for  securing  an  usurious  debt, 
whether  the  conveyance  be  stipulated  for  at  the  creation  of 
the  debt  or  not  till  afterwards,  it  cannot  operate  as  title,  fof 

it  becomes  a  part  of  an  executory  scheme  for  collecting  usoty- 

It  was  not  the  purpose  of  the  acts  embodied  in  section  l9tt 

of  the  Code  to  enable  parties  to  pass  absolute  title  as  secotitj 

\for  usurious  debts.     This  new  legislation  did  not  repeal  or 
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fy  the  prior  law  on  the  subject  of  usury.  A  creditor, 
e  debt  is  free  from  usury,  may  have  the  high  security  pro- 
l  for  by  section  1969,  but  no  such  mighty  lever  was  in- 
)d  to  be  put  into  any  creditor's  hands  to  aid  in  coercing 
lent  of  a  tainted  debt.  As  an  equitable  mortgage  the 
may  possibly  have  effect,  so  as  to  secure  principal  and 
il  interest,  but  as  title  it  can  have  no  effect  at  all,  any 
than  it  would  have  had  if  executed  under  the  prior  law 
mih  a  like  taint.  With  usury  in  the  debt,  a  deed  made 
X  section  1969  may  stand  no  lower  than  an  absolute  deed 
5  auder  the  general  law  to  secure  a  similar  debt,  but  it 
itand  no  higher. 

It  was  not  insisted  before  us  that  the  plea  of  usury  in  the 
was  unnecessary  because  the  same  matter  could  be  given 
^idence  under  the  general  issue,  but  tHht  the  plea  did  not 
ut  the  usury  with  the  amplification  and  minuteness  re- 
sd  by  section  34L9  of  the  Code  of  1868.  .  We  think  this 
nd  of  objection  untenable,  for  the  section  referred  to  ap- 
to  pleas  in  a  different  class  of  actions,  those  for  money, 
•e  precise  amounts  are  material.  Here  the  bare  fact  of 
|r  was  sufficient  to  defeat  the  deed  as  title.  Taking  all  the 
al  pleas  together  as  one  answer,  the  defense  of  usury  was 
jently  set  out  to  withstand  a  general  demurrer,  and  it 
?rror  to  strike  them  to^the  extent  of  that  defense. 
But  the  other  defenses  embraced  in  the  special  pleas  were 
;ood,  as  pleaded.  In  pleading  fraud  and  duress,  specific 
must  be  stated  with  due  certainty,  and  where  the  execu- 
)f  a  deed  is  the  result,  the  facts  must  be  such  as  will 
!  the  deed.  Ignorance  of  the  defendant  and  his  wife,  as 
5  character  and  contents  of  the  deed,  is  not  properly  ac- 
ed  for.  The  deed  was  before  them ;  why  did  they  not 
ine  it  or  cause  it  to  be  examined  ?  Several  of  the  mat- 
oraplained  of  in  the  pleas  are  mere  breaches  of  contract 
le  part  of  the  creditor.  What  damage  resulted  from 
is  not  alleged,  nor  is  it  shown  why  any  such  damage 
t  be  compensated  without  divesting  the  title  conveyed 
e  deed.     Are  these  matters  of  alleged  contract  to  be  en- 
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grafted  upon  the  conveyance  as  conditions  subsequent?  We 
see  no  solid  merit  in  any  of  the  stricken  defenses  except  that 
of  usury  ;  and  as  to  it  alone^  the  judgment  is  reversed  and  a 
new  trial  granted. 
Judgment  reversed. 


Mary  M.  Brown,  plaintiflF  in  error,  vs.  Mary  A.  OaTTB, 
defendant  in  error. 

1 .  If  several  attorneys  represent  the  losing  party  in  the  trial,  and  all  of  th«» 
but  one,  on  a  motion  for  a  new  trial,  file  an  affidavit  to  their  ignorance  of 
the  incompetency  of  a  juror,  and  there  is  no  explanation  in  the  record  why 
a  similar  affidavit  from  this  one  is  omitted,  it  ought  to  be  presumed  that  he 
knew  of  the  juror's  incompetency.  In  respect  to  such  a  matter,  knowW^ 
by  any  one  of  the  party's  counsel  is  equivalent  to  knowledge  by  the  p«i^ 
himself. 

2.  The  admission  of  evidence  not  objected  to  is  no  cause  for  a  new  trial 

3.  If  the  court,  without  objection,  admit  in  e\'idence  the  declarations  of » 
person  respecting  his  title,  where  there  is  some  evidence  that  the  dedi* 
tions  were  accompanied  with  possession,  but  where  other  evidence  in  the 
case  tends  strongly  to  negative  the  fact  of  such  possession,  it  is  not  error 
for  the  court  to  leave  the  final  decision  of  that  question  to  the  jury,  under 
appropriate  instructions. 

4.  Proof  that  the  original  of  a  recorded  deed  is  in  another  state,  at  thehoose 
of  a  person  residing  there,  not  a  party  to  the  suit,  sufficiently  accourjts  f* 
its  non-production  to  admit  the  record  of  it  in  evidence.  Under  such  facts, 
there  is  no  presumption  that  notice,  if  given  to  the  adverse  party,  to  pro- 
duce the  original,  would  be  available,  and,  therefore,  such  notice  is  bb* 
necessary. 

5.  There  being  strong  evidence  against  the  verdict,  and  the  court  below  bal- 
ing granted  a  new  trial,  this  court  will  not  interfere. 

Attorneys.  New  trial.  Presumption.  Evidence.  Charp 
of  Court.  Deeds.  Production  of  papers.  Before  Ju^P 
KiDDOO.     Quitman  Superior  Court.    November  Term,  1874. 

Reported  in  the  opinion. 

A.  Hood  ;  William  Harrison  ;  James  H.  Guebbt; 
GuERRY  &  Son,  for  plaintifis  in  error. 
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B.  S.  Worrill;  Goode  &  Toney;  James  Wimbebly  ; 
MES  T.  Flbwellen,  for  defendant. 

Bi^ECKLEY,  Judge. 

L.  Two  ladies  litigated  in  this  case — one  as  plaintiff  in  ex- 
tion,  the  other  as  claimant.  The  lady-claimant  lost.  Her 
lusel,  five  in  number^  moved  in  her  behalf  for  a  new  trial, 
ur  of  them,  in  support  of  certain  grounds  of  the  motion, 
de  affidavit,  as  did  also  the  claimant,  that  they  did  not 
ow,  at  the  time  of  the  trial,  that  one  of  the  jurors  was 
ated  by  affinity  to  the  plaintiff,  or  that  this  juror  had  used 
tain  expressions  indicating  prejudice  against  the  claimant's 
ie.  One  of  the  counsel  did  not  join  in  the  affidavit,  and 
)  silence  is  wholly  unexplained  by  anything  which  appears 
the  record.  We  think,  therefore,  it  is  no  strained  inference 
conclude  that  he  could  not  depose  to  the  like  ignorance 
ith  his  associates.  With  such  a  gap  in  the  showing,  we  will 
^ume  that  he  had  knowledge  of  the  juror's  incompetency, 
id  bis  knowledge,  on  a  matter  like  this,  would  affect  hi 
ient:  See  Edmondaon  vs.  Wallace^  20  Georgia  Reports j 
10. 

2.  Another  ground  in  the  motion  for  a  new  trial  is,  that 
imerous  declarations  of  the  defendant  in  fi,  fa»  in  favor  of 
sown  title,  were  admitted  in  evidence,  when  it  did  not  ap- 
ar  that  he  was  in  possession  of  the  premises  at  the  several 
lies  of  making  these  declarations.  The  evidence  came  in 
thout  objection,  and  there  was  no  motion  to  rule  it  out  or 
tbdraw  it.  Nothing  in  the  whole  range  of  the  law  is  bet- 
settled  than  that  there  must  be  some  ruling  by  the  court 
ir  the  party's  objection,  touching  the  competency  of  evi- 
loe,  in  order  to  make  the  admission  of  it  a  good  ground  for 
y  trial. 

t.  Still  another  ground  of  the  motion   is,  that  the  court 

it  to  the  jury  to  determine  whether  certain  of  these  dec- 

tions  were  made  whilst  the  defendant  was  in  possession. 

3  not  so  stated,  but  we  iufer  that  Ihis  reference  of  the 
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question  to  the  jury  was  made  in  the  court's  final  charge,  and 
with  appropriate  instructions  as  to  considering  or  not  consid- 
ering the  declarations,  according  as  the  fact  might  be  found 
that  they  were  or  were  not  made  i>ending  the  defendant's 
possession .  The  record  discloses  that  there  was  some  evidence 
before  the  court  that  the  defendant  had  possession,  aiid^doulit- 
less,  upon  that  evidence,  the  court,  deeming  the  possession 
prima  facie  established,  admitted  the  declarations.  There 
was  other  evidence  which  tended  strongly  to  negative  die 
possession,  and  we  think  there  was  no  error  in  the  oonifs 
leaving  such  conflict  as  there  was  to  the  jury ;  more  especial- 
ly, as  the  claimant  had  not  objected,  in  any  way,  to  any  part 
of  the  evidence  when  it  was  admitted  or  afterwards.  Speak- 
ing for  myself,  I  will  say  that  I  consider  it  a  sound  practice, 
even  where  timely  objection  is  interposed,  for  the  court,  on  a 
prima  facie  case  of  possession  being  made,  to  admit  thede^ 
laratious,  and  if  opposing  evidence  afterwards  come  iu  from 
the  adverse  party,  to  leave  the  declarations  to  stand,  iustrnct- 
iug  the  jury  not  to  consider  them  as  evidence  if,  in  theiropin- 
ion,  they  were  not  accompanied  with  possession.  It  isl)etter 
that  the  jury  should  weigh  evidence  and  settle  conflicts  than 
that  the  judge  should  do  it.  Be  this  as  it  may,  we  are 
all  agreed  that  as  the  claimant  did  not  object,  so  as  to  invoke 
a  direct  decision  from  the  court,  there  was  no  injury  to  htf 
of  which  she  has  a  right  to  complain. 

4.  The  record  of  a  deed  was  admitted  in  evidence,  ovtf 
the  claimant's  objection.  This  deed  was  from  a  thiixl  persoa 
to  the  defeudant  in  ji,  fa,,  and  covered  the  premises  levied  i 
upon  and  claimed.  The  original  was  proved  to  be,  at  the 
time  of  trial,  beyond  the  jurisdiction  of  this  state,  to-witi 
in  the  state  of  Alabama,  at  the  house  of  a  person  residing 
there  who  was  not  a  party  to  the  case  on  trial.  There  seems  to 
have  been  no  objection  urged  to  the  record  except  that  doe 
diligence  had  not  been  used  to  procure  the  original  deed.  R 
was  contended  that  notice  ought  to  have  been  given  to  the 
claimant  to  produce  it.  But  of  what  use  would  such  a  notice 
have  been?     Her  counsel  all  testified  that  they  did  not  have 


ATLANTA,  JULY  TERM,  1875.  419 

Brown  vs,  Oattis. 

session  of  it,  and  there  was  no  evidence  whatever  that  it 
in  her  possession,  power  or  control.  On  the  contrary, 
proof  was  positive  and  uncontradicted  that  it  was  at  the 
seof  a  stranger  to  the  suit,  William  Oattis,  in  the  state 
llabaraa.  Whether,  when  a  paper  is  known  to  be  with- 
the  jurisdiction  of  the  court,  secondary  evidence  naay  not, 
that  reason,  be  admitted,  was  treated  as  a  doubtful  ques- 
in  the  case  of  Vaughn  V8.  Biggei'Sj  6  Georgia  Reports^ 
.  It  was  presented  as  a  quaere  and  left  undecided.  In  26 
rgia  Reports,  537,  it  was  decided  in  the  affirmative.  The 
le  declares,  in  section  3767,  that  in  order  to  admit  second- 
evidence,  it  must  appear  that  the  primary  evidence,  for 
e  sufficient  cause,  is  not  accessible  to  the  diligence  of  the 
y.  We  think  no  rule  of  diligence  can  reasonably  require 
irty  to  go  out  of  the  realm  in  search  of  original  documents, 
ch  are  not  under  his  own  control  or  that  of  his  adversary, 
dally  where  the  secx)ndary  evidence  which  he  offers  is  of 
igh  a  nature  as  an  official  record  of  the  absent  paper, 
case  in  the  26  Georgia  Reports  rules  that  even  verbal 
ence  of  the  contents  is  admissible.  We  do  not  see  how 
question  can,  at  this  day,  be  regarded  as  open  in  our 
ts. 
We  rule  that  none  of  the  grounds  in  the  motion  for 
trial  were  sufficient,  except  those  which  attack  the  ver- 
as  contrary  to  evidence;  and  as  to  these  we  makenorul- 
except  that  there  was  no  abuse  of  discretion  in  granting 
lew  trial.  There  was  certainly  strong  evidence  against 
irerdiet.  The  constitution  trusts  the  superior  court  with 
yc  to  grant  new  trials,  and  we  are  not  disposed  to  confine 
liscretion  within  any  narrow  limits.  In  passing  from  the 
ystem  of  appeals,  to  which  our  people  and  bar  were  so  long 
?tomed,  to  the  new  system  of  one  final  trial,  the  transi- 
period  is  much  softened  by  a  liberal  practice  in  granting 
trials.  Whi'le  litigation  should  not  be  unnecessarily 
•acted,  there  is  great  wisdom  in  having  at  least  one  trial 
is  satisfactory  both  to  the  jury  and  the  presiding  judge, 
m\\  be  slow  to  force  the  judge  to  grant  a  new  trial  against 
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his  will,  on  the  mere  weight  of  evidence,  and  still  more  slow 
to  deny  to  his  conscience  and  discretion  the  repose  of  a  sec- 
ond trial  where  he  solemnly  orders  it. 
Let  the  judgment  be  affirmed. 


Margaret  New  et  al.,  plaintifis  in  error,  vs.  Samuel  Potts, 
executor,  defendant  in  error. 

I .  A  power  of  appointment  annexed  to  an  estate  for  life,  is  not  abridged  or 
withdrawn  by  a  subsequent  direction  in  the  same  will  that,  in  case  the  ten- 
ant for  life,  who  is  the  donpe  of  the  power,  shall  marry,  she  and  her  hus- 
band shall  give  bond  and  security  for  the  forthcoming  and  delivery  of  ^ 
property,  at  the  termination  of  the  life  estate,  "  to  be  disposed  of  as  before 
mentioned,"  there  being  no  disposition  before  mentioned,  other  than  that 
which  the  tenant  for  life  was  authorized  to  make  by  exercising  the  power. 

3.  Neither  the  marriage  of  the  tenant  for  life,  nor  failure  to  give  the  boi» 
and  security  after  marriage,  cut  down  or  curtail  the  power;  more  cspcdir 
ly,  as  there  was,  in  fact,  no  loss  by  waste  or  removal  of  the  property  djff* 
ing  the  coverture. 

3.  Disposition  by  last  will  is  a  disposition  at  death,  no  matter  how  long  he- 
fore  death  the  will  may  have  been  executed.  It  need  not  be  executed  ffl 
articulo  mortis^  nor  in  the  last  sickness. 

4.  A  power  of  disposition  in  the  testator'swidow,  wholly  unlimited  as  to  ben- 
eficiaries, may  be  exercised  in  favor  of  her  second  husband. 

5.  That  the  exercise  of  a  limited  power  in  respect  to  one-half  of  the  prop- 
erty was  illusory  or  collusive,  would  not  make  void  the  exercise  of  w  *■* 
limited  power  as  to  the  other  half,  it  not  appearing  that  the  latter  power 
would  have  been  differently  exercised  if  the  former  had  not  been  per* 
vferted. 

6.  What  is  a  perversion  of  power  is  a  question  of  law  for  the  court;  hit 
whether  the  evidence  establishes  a  perversion,  under  all  the  circumstaBces 
of  the  case,  is  a  question  of  fact  for  the  jury. 

7.  If  the  fruits  of  a  power  be  sold  and  conveyed  by  the  beneficiaries,  in  «"' 
vance  of  the  time  for  enjoyment,  and  the  price  received  be  a  full  and  fair 
equivalent  for  the  actual  fruits,  under  a  faithful  and  legal  exercise  of  die 
power,  the  beneficiaries  who  have  thus  parted  with  their  interest,  witb 
knowledge  of  all  their  rights,  are  not  injured  by  any  abuse  of  the  powff» 
and  a  court  of  equity  will  not  correct  the  abuse  at  their  instance. 

8.  A  fair  sale,  at  full  price,  by  legatees  of  full  age,  to  the  executor  or  » 
agent,  or  to  one  purchasing  at  his  instance,  under  an  arrangement  to  cot* 
vey  to  him,  will  not  be  set  aside  at  the  mere  election  of  the  legatees,  afttf 
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of  acquiescence  by  them;  and  in  view  of  the  facts  of  the  present 
it  was  not  error  to  instruct  the  jury  that  the  sale  was  prima  facie 
and  that  the  onus  of  showing  the  contrary  was  upon  the  legatees. 

rew.     Wills.     Administrators  and  executors.     Legacy. 
Before  Judge  Hopkins.     DeKalb  Superior  Court. 
I  Terra,  1875. 

K)rted  in  the  opinion. 

A.  Bell;  W.  H.  Hulsey,  for  plaintiffs  in  error. 

J.  Winn;  M.  A.  Candler,  for  defendant. 

eckley,  Judge. 

Mb,  the  defendant,  was  a  double  executor,  being  first, 
tor  jointly  with  Mrs.  Wootten,  of  her  husband's  will, 
€condly,  sole  executor  of  her  will,  she  having  married 
fter  the  death  of  Wootten,  her  first  husband.  Wootten, 
stator,  died  in  1855;  his  widow,  afterwards  Mrs.  Potts, 
statrix,  died  in  1867.  She  made  her  will  in  1859,  after 
terinarriage  with  Potts,  and  to  him  she  bequeathed,  be- 
i  specific  legacy,  one-half  of  the  general  property  which 
to  her  under  her  former  husband's  will.  The  other  half 
queathed  to  the  nine  children  of  Mrs.  Bishop,  Wootten's 
ed  sister,  giving  to  three  of  them  $5  00  each,  to  four  of 
f300  00  each;  to  one  of  them  $400  00,  and  to  one  of 
ihe  residue  of  that  half  In  all  this  property  she  had  an 
for  life,  with  power  of  disposition  at  her  death.  The 
f  Wootten,  under  which  she  took  both  the  property  and 
►wer,  expressly  authorized  her  to  dispose  ai  her  death,  of 
ilf  according  to  her  own  will  and  pleasure;  but  the 
half  she  was  to  give,  devise  and  bequeath  to  the  chil- 
>f  Mrs.  Bishop,  the  testator's  deceased  sister,  in  any  way 
ight  see  proper,  not  being  bound  to  make  an  equal  divis- 
lODg  them,  but  being  allowed  to  use  her  own  will  and 
re  in  the  apportionment.  A  subsequent  provision  of  the 
iirected  that  in  case  she  should  marry,  she  and  her  has- 
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band  were  tx>  give  bond  and  security  for  the  forthcoming  and 
delivery  of  all  the  property  belonging  to  the  testator's  estate 
at  the  time  of  such  marriage,  to  be  delivered  up  at  herdeath, 
"  to  be  disposed  of  as  before  mentioned," 

After  her  intermarriage  with  Potts,  which  took  place  in 

1858,  demand  was  made  upon  them  by  some  of  the  Bishop 
children  to  comply  witli  this  requisition  of  the  will,  and  they 
refused  to  do  so.  Between  this  marriage  and  the  execution  of 
Mrs.  Pott's  will,  Potts  authorized  one  Crockett  to  buy  op  fcr 
him  the  shares  of  the  Bishop  children,  provideil  he  could  get 
them  all,  and  at  not  exceeding  $300  00  a  share.  Prior  to  the 
execution  of  the  will,  Crockett  bought,  at  that  price,  two  of  the 
shares,  and  subsequently,  at  tlie  same  price,  five  more;  the 
latter  being  the  three  $5  00  shares  and  two  of  the  $30000 
shares;  and  the  former  being  one  of  the  $300  00  shares  and 
the  residuary  share.     The  earliest  purchase  was  in  January, 

1859,  and  the  latest  in  January,  1860.  The  price,  in  each 
case,  was  paid  in  cash  at  the  date  of  purchase;  and  the  own- 
ers of  the  shares  conveyed  the  same  to  Crockett  by  deed  in 
due  form.  The  $400  00  share  and  one  of  the  $300  00  shares 
Crockett  could  not  obtain,  as  the  owners  refused  to  sell.  lo 
February,  1861,  Crockett  conveyed  to  Potts  by  deedtheseven 
shares  to  which  he  had  procured  title.  Potts  paying  for  them 
at  the  rate  of  $320  00  each,  besides  interest  on  their  cost  to 
Crockett.  Thus,  at  the  death  of  Mrs.  Potts,  in  1867,  Potts 
came  in  as  legatee  under  her  will  for  one-half  of  the  Wootten 
property,  and  as  purchaser,  for  seven  of  the  nine  shares  in  the 
other  half,  three  of  these  shares  being  for  $5  00  each,  three 
of  them  for  $300  00  each,  and  one  of  them  being  all  the  resi- 
due of  the  half  except  the  $400  00  share  and  the  $300  00 
share  not  bought  in.  The  seven  purchased  shares  cost  Potte 
$2,240  00,  besides  the  iuterest  which  he  paid  to  Crockett, 
and  the  further  interest  on  his  outlay  up  to  the  death  of  his 
wife,  the  tenant  for  life;  and  tlie  owners  of  these  seven  shaKS 
realized  for  them  in  cash,  $2,100  00,  and  the  interest  on  thai 
sum  for  over  seven  years,  on  a  part  of  it  for  eight  years. 
Early  after  the  death  of  Mrs.  Potts,  Potts,  as  her  executor, 
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id  the  owners  of  the  two  outstanding  shares,  to  one  $400  00 
d  to  the  other  $300  00,  taking  their  receipts  in  full. 
The  value  of  Wootten^s  estate  in  1855,  according  to  the  in- 
ntory  and  appraisement  provided  for  by  law,  was  $14,000; 
which  sum  a  little  more  than  $4,000  00  was  in  slaves, 
ie  lands  were  appraised  at  $4,000  00.  In  1867,  after  tlie 
»th  of  Mrs.  Potts,  the  tenant  for  life,  the  same  lands  were 
praised  at  $2,300  00 ;  and  the  whole  estate  on  hand  at 
,670  00.  Mrs.  Potts,  at  the  death  of  Wootten  her  fii-st 
sband,  was  fifty,  and  at  her  own  death,  about  sixty-two 
ars  of  age.  At  the  time  the  Bishop  children  sold  out  they 
fie  all  of  full  age,  and  had  families  of  their  own.  The  in- 
Dtory  and  appraisement  of  Wootten's  estate  were  on  record 
the  ordinary's  office,  and,  so  far  as  appears,  there  had  been 
de&nlt  on  the  part  of  the  executors  in  making  annual  re- 
ms. 

Potts  was  discharged  from  his  executorship  of  one  or  both 
the  estates,  certainly  from  that  of  the  estate  of  Wootten, 
fore  the  present  bill  was  brought.  The  bill  was  brought 
1871  by  the  Bishop  cliildren  and  their  representatives,  and 
e  object  of  the  original,  with  its  various  amendments,  was 
get  rid  of  the  sales  made  to  Potts  through  Crockett,  and 
compel  Potts  to  account  for  the  whole  of  Wootten's  estate. 
1.  The  theory  of  the  bill  as  to  one-half  of  the  estate  is, 
at  Wootten,  leaving  no  children,  and  the  Bishop  children 
ing  his  next  of  kin,  the  latter  were  his  heirs-at-law,  and 
nsequently  took  this  half  by  the  statute  of  descent.  To 
ich  this  result  it  is  necessary  not  only  to  set  aside  Mrs. 
Gotten,  herself,  as  the  heir-at-law,  but  to  make  void  the 
5[uest  to  Potts,  lier  second  husband,  made  by  her  in  the  ex- 
dee  of  tlie  power  conferred  by  her  first  husband's  will.  To 
this,  it  is  said  that  the  provision  in  that  will  requiring 
ad  and  security  to  be  given  in  case  of  her  marriage,  for  the 
thcoming  and  delivery  of  all  the  property,  at  her  death^ 
>  be  disposed  of  as  hereinbefore  mentioned,"  was  a  virtual 
ogation  of  the  power  which,  in  a  preceding  part  of  the 
I,  had  been  delegated  to  her  in  respect  to  that  half  of  the 
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estate.  In  other  words^  it  is  urged  that  the  scheme  of  th« 
will  was,  for  her  to  have  this  power  if  she  did  not  marry,  bat 
not  to  have  it  if  she  did  marry.  There  is  no  trace  of  socht 
discrimination,  that  we  can  see,  in  the  will  itself.  The  forth- 
coming and  delivery  intended  to  be  secured  were  for  a  pro- 
pose, to-wit:  that  the  property  might  be  disposed  of,  notl^ 
cording  to  the  statute  of  distributions,  but  according  to  the 
will;  and  the  will  provided  for  no  disposition  otherwise  than 
by  the  exercise  of  this  very  power.  The  requisition  as  to 
bond  and  security,  so  far  from  being  intended  to  antagoiriie 
the  power,  was  designed  alone  to  aid  it  and  prevent  its  cxe^ 
cise  from  being  empty  and  ineffectual.  The  testator  tnffitrf 
his  widow  to  carry  the  power  with  her  into  a  second  «)W^ 
ture  and  there  to  exercise  it,  but  being  apprehensive  tbattiie 
custody  of  the  property  itself  might  be  less  safe  after  her 
marriage  than  before,  he  called  for  bond  and  security  so  thit 
her  will,  whatever  it  might  be,  should  be  carried  oat  He 
designed  to  protect  the  power,  not  to  destroy  it. 

2.  The  power  was  not  lost  by  the  widow's  marriage;  nor 
was  it  lost  by  refusal  to  give  the  bond  and  security  which  the 
will  required.  What  would  have  been  the  effect  of  this  re- 
fusal if  there  had  been  a  waste  or  removal  of  the  property  to 
the  injury  of  any  person  other  than  the  second  husband  him- 
self, it  is  wholly  unnecessary  to  consider.  The  facts  of  the 
case  do  not  call  for  research  in  that  direction. 

3.  A  point  is  presented  in  argument  that  the  dispositioQ 
authorized  was  a  disposition  by  the  widow  to  be  made  erf  i*' 
decUh^  and  it  is  insisted  that  she  made  none  then  because  her 
will  was  executed  in  1859,  and  she  died  not  till  1867.  It 
would  be  a  fanciful  misconstruction  to  hold  that  a  power  lib 
the  one  in  question  had  to  be  exercised  literally  at  deatk-^ 
the  moment  of  dissolution.  It  is  sufficient  that  the  act,  whca- 
ever  done,  takes  effect  at  death ;  and  that  is  the  case  with 
every  last  will  and  testament.  Until  death  the  will  is  of  no 
force;  all  powers  which  it  serves  to  execute  remain  unexecatid 
till  life  is  extinct. 

4.  The  power  of  disposition  in  this  case  was  wholly  onre- 
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icted  as  to  one-half  of  the  estate.  It  was  therefore  com- 
«Dt  for  the  donee  of  the  power  to  exercise  it  in  &vor  of  her 
ood  husband.  She  had  all  the  world  to  choose  from^  and 
te  wad  nothing  contraiy  to  law  or  contrary  to  any  other 
Dciple  of  rectitude  in  confining  her  bounty  to  her  own 
isdiold.  As  she  bad  no  children  she  but  followed  the 
lal  path  of  affection  in  preferring  her  husband  to  all  others. 
%  Nor  would  this  l^acy  to  her  husband  fail^  however  illu-> 
y  or  however  oollusive  or  defective  may  have  been  the  ex- 
itioD  of  the  limited  power  in  reference  to  the  other  half  of 
B  estate.  There  is  no  indication  in  the  record  that  the  com- 
unants,  or  any  of  them,  were  ever  thought  of  by  Mrs. 
otto  in  any  testamentary  scheme  touching  the  half  which 
lehad  a  right  to  dispose  of  at  her  own  will  and  pleasure; 
)r  is  there  the  least  reason  for  inferring  that  Potts  would 
i?e  been  excluded  from  that  half  or  any  part  of  it  if  the 
•her  half  had  been  dealt  out  otherwise  than  as  it  was.  All 
«  indications  are  that,  however  smaller  prizes  might  have 
sen  varied^  he  was  absolutely  sure  of  the  capital. 
6.  What  has  been  said  overrules  substantially  all  the  posi- 
)D8  of  complainants'  counsel,  so  fiur  as  that  half  of  the  es- 
te  is  concerned  which  was  subject  to  the  unlimited  power  of 
•pointment.  The  other  half,  in  respect  to  which  the  power 
18  limited,  may  not  have  been  disposed  of  with  that  ap* 
oaoh  to  equality  which  the  donee  of  the  power,  notwith- 
nding  the  broad  discretion  with  which  she  was  invested, 
i;ht  to  have  observed.  It  is  complained  that,  as  to  some  of 
I  beneficiaries,  the  exercise  of  the  power  was  illusory,  and,  as 
all  of  them,  that  it  was  collusive.  The  court  below,  on 
h  these  heads,  instructed  the  jury  very  fully,  and  very 
orably  to  the  complainants.  The  law  was  laid  down  so 
i0fiu^rily  that  even  the  complainants'  counsel  have  not 
stioDed  it.  It  was  for  the  jury  to  say,  under  all  the  facts 
I  circumstances  of  the  case,  whether  a  perversion  of  the  power 
I  made  out  or  not;  and  even  if  made  out,  they  were  not 
iged  to  find  for  the  complainants,  for  such  of  the  latter  as 

not  received  and  accepted  the  fruits  of  the  power  since 

Vol.  lv.  28, 
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the  death  of  the  tenant  for  life,  had  long  previously  sold  and 
conveyed,  for  a  valuable  consideration,  all  their  interest 

7.  The  two  complainants  who  did  not  part  with  thdr  in- 
terest certainly  received  a  liberal  proportion  of  tfte  estate; 
and  the  others,  by  anticipating  the  fruits  of  the  power  throogb 
a  sale  in  advance  of  the  death  of  the  life-tenant,  severed 
themselves  from  the  custual  fruits,  whatever  they  might  be. 
They  ceased,  by  their  own  voluntary  act,  to  be  interested  in 
the  exercise  of  the  power,  and  its  abuse  did  them  oo  bam. 
Two  of  them  sold  before  Mrs.  Potts  made  her  will.  Having 
done  this,  it  was  surely  no  concern  to  them  what  the  will 
might  be,  or  what  it  afterwards  actually  was.  Those  who 
sold  afler  the  will  was  made,  either  knew  of  its  proviriflBa 
or  they  did  not;  if  they  knew,  they  deliberately  elected  to 
take  a  sum  of  ready  money  in  lieu  of  its  provisions ;  and  if 
they  did  not  know,  their  action  without  such  knowledge  was 
still  free  and  voluntary.  If  any  of  them  intended  to  stand 
upon  their  legal  rights  in  respect  to  an  exercise  of  the  jwwer, 
they  ought  not  to  have  sold  out.  There  is  no  proof  that 
they  were  ignorant  of  their  rights,  or  if  ignorant,  that  th^ 
used  any  diligence  to  be  informed.  The  bill  charges  that  the 
inventory  of  Wootten's  estate  was  not  full  as  to  the  mon^o^ 
hand  at  his  death,  but  the  charge  was  not  sustained  by  the 
evidence ;  and  we  treat  the  case  as  a  fair  and  open  one  in  re- 
spect to  the  extent,  value  and  condition  of  Wootten's  estate. 
Considering  the  appraised  value  of  the  estate,  the  age  of  the 
tenant  for  life,  and  her  wide  discretion  in  apportioning  the 
property  among  the  nine  Bishop  children,  we  think  that  the 
jury  may  well  have  considered  that  $300  00  for  any  one  share 
was,  in  1859,  or  in  1860,  a  full  and  fair  price.  In  theveiy 
nature  of  the  transaction,  each  sale  was,  to  some  extent,  the 
sale  of  a  chance  merely,  for  as  long  as  Mrs.  Potts  lived  any 
given  share  was  subject,  within  certain  limits,  to  be  increased  ; 
or  diminished  at  her  pleasure.  Besides,  a  considerable  ptf* 
of  the  estate  was  in  personalty,  and  much  of  this  was  lost  in 
fact  by  emancipation  of  the  slaves, 

8.  That  the  shares  were  purchased  in  for,  and  ultimately 
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jy,  the  executor,  we  think  should  make  no  difference  under 
:he  facts  of  the  present  case.  He  paid,  as  we  have  just  said, 
i^hat  may  be  r^arded  as  full  value ;  and  the  legatees  were  of 
fiill  age,  had  knowledge  of  their  rights,  acted  freely  and  vol- 
QDtarily,  and  acquiesced  in  his  purchase  for  many  years  be- 
fore themselves  repudiating  the  contract  and  tendering  back 
the  money.  After  such  a  lapse  of  time,  the  onus  of  proving 
fnind,  if  there  was  any,  should  be  upon  them. 

The  charges  of  the  bill  do  indeed  make  a  diabolical  case. 
Aooording  to  them.  Potts  was  a  most  mercenary  and  seductive 
nscal;  his  wife's  marriage  was  a  fraud ;  her  last  will  and  tes- 
toent  was  a  fraud — only  her  death  was  fair.  If,  in  very 
^th,  there  was  such  a  scheme  of  wickedness,  it  is  gratifying 
to  find  that  it  was  mercifully  overruled,  so  that  it  did  no 
real  harm  to  these  complainants. 

It  cannot  be  denied  that  Potts  started  out  as  executor  and 
came  in  at  last  as  owner,  having  succeeded  the  testator  even 
in  the  office  of  husband.  But  why  may  not  a  Potts  marry 
fcrlove?  and  once  married,  it  was  no  uncommon  lot  for  him 
to  become  the  favorite  of  his  wife,  and  therefore  her  legatee. 
Half  his  good  fortune  is  thus  accounted  for ;  and  the  other 
half  was  the  result  of  purchase,  at  what  seems  to  have  been  a 
w  price.  The  jury  were  satisfied  not  to  molest  him,  and  so 
•i«we. 

Let  the  judgment  stand  affirmed. 


Radcliffe  &  Lamb,  plaintiffs  in  err6r,  vs.  Varner  &  El- 
lington, defendants  in  error. 

.  If  articles  of  partnership  between  three  persons  expressly  deny  to  one 
partner  power  to  purchase*  without  the  written  consent  of  the  other  two, 
sales  made  to  the  one,  for  use  of  the  partnership,  without  such  consent,  by 
persons  having  full  notice  of  the  stipulation,  will  be  held  to  be  made  on 
the  individual  credit  of  the  partner,  and  not  on  the  credit  of  the  firm. 
In  like  manner,  a  stipulation  in  the  partnership  articles  that  the  farm  pro- 
duce of  the  partnership  business  is  all  to  be  sent  to  certain  factors  and  held 
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till  sold  by  consent  of  all  the  partners,  will  affect  whoever  bas  notice  of  the 
same;  and  a  sale  by  one  partner  in  violation  of  the  stipolation,  will  pssto 
a  purchaser  having  such  notice,  no  title  as  against  the  partnership. 

3.  Proceeds  of  partnership  property  realized  by  the  plal]iti£&  by  a  wroogM 
sale  by  them  of  such  property,  are  not  the  rabject  of  set-off  in  favor  of  sane 
of  the  partners  in  a  suit  at  law  against  them  only^  without  bringing  in  the 
other  partner  as  a  party  and  alleging  all  the  equitable  facts  requisite  to  entitle 
the  defendants  to  the  relief  they  claim. 

4.  Creditors  having  in  their  hands  partnership  effects  which  they  claim  as  &eir 
own  by  purchase  from  one  of  the  partners,  are  not  bound,  as  matterof  ood* 
tract,  by  a  promise  made  to  the  other  partners,  to  sell  such  effects  and  ap- 
ply the  proceeds  to  the  debt,  if  they  retract  the  promise  shortly  after  mildng 
it,  before  it  has  been  acted  upon,  and  before  reliance  upon  it  has  cansed  in- 
jury. ^ 

Partnership.  Set-off.  Debtor  and  oreditor.  CoDtnci& 
Before  Judge  James  Johnson.  Muscogee  Superior  Court 
November  Term,  1874. 

Reported  in  the  opinion. 

Blandfobd  &  Garrard;  J.  M.  Bubbell,  for  plaioti'^ 
ill  error. 

Peabody  &  Brannon,  for  defendants. 

Bleckley,  Judge. 

Three  persons,  two  acting  as  a  firm  already  in  exiBt«nfl8, 
and  one  uniting  with  them  in  the  new  partnership,  eotered 
into  written  articles  for  carrying  on  certain  farming  open- 
tions  for  the  year  1873.  One  of  the  written  stipulations  wis, 
that  no  debt  was  to  be  made  for  supplies  or  other  thing  witli- 
out  the  written  consent  of  the  old  firm.  Another  of  the 
written  stipulations  was,  that  all  the  cotton  produced,  notie* 
quired  to  pay  rent,  was  to  be  forwarded  to  certain  named  fto* 
tors,  and  be  sold  at  such  time  and  in  such  manner  as  shoolj 
be  agreed  upon  by  the  parties.  The  profits  of  the  adveotoiQ 
were  to  be  divided  between  the  old  firm  and  the  new  partaer, 
share  and  share  alike.  All  necessary  provisions  were  to  h 
supplied  by  the  old  firm. 

The  plain tifis  below,  defendants  in  error  here,  were  aK^ 
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ints  in  the  neighborhood  of  the  farms,  and  certain  sappli^ 
resold  by  them  prior  to  September,  1873,  for  use  on  the 
ms,  the  purchases  being  made  with  proper  authority.  The 
oe  of  some  of  these  was  covered  by  the  acceptance  sued 
)n  in  the  present  action,  which  acceptance  is  a  bill  drawn 
the  new  partner  on  the  old  firm  in  favor  of  the  plaintiffs, 
I  is  undisputed.  The  plaintiffs  were  warned  by  the  old 
a  in  August,  1873,  not  to  sell  to  the  new  partner  any  more 
*plie8  on  a  credit,  and  the  old  firm  never  consented,  by 
ting  or  otherwise,  to  any  further  sale.  There  was  evi- 
ce  going  to  show  that  plaintiffs  knew  of  the  stipulations, 
)re  recited,  contained  in  the  partnership  articles,  and  other 
ieoce  on  the  same  subject  was  ruled  out  by  the  court.  The 
'  partner,  however,  needing  supplies  which  were  necessary, 
the  old  firm  failing  to  furnish  them  on  application  as 
mptly  as  he  required  them,  he  applied  to  the  plaintiffs  for 
n,  and  they,  after  satisfying  themselves  that  supplies  were 
i8Rary,sold  them  to  him  (including  a  considerable  advance 
ash).  They  were  all  used,  it  seems,  by  the  new  partner, 
the  benefit  of  the  new  partnership.  There  is  evidence 
ling  to  show  that  they  were,  at  first,  charged  on  plaintiffs' 
ks  to  the  new  partner  alone ;  but  other  evidence  indicates 
.  they  were  regarded  as  creating  a  debt  against  the  new 
^ership.  The  new  partner,  in  discharge  of  the  debt  thus 
le,  sold  to  the  plaintiffs  several  bales  of  the  cotton  grown 
;he  farms,  the  produce  of  the  partnership  enterprise.  The 
firm,  denying  the  plaintiffs'  right  to  the  cotton  under  this 
,  and  denying  their  right,  also,  to  charge  the  partnership 
1  the  supplies  sold  without  the  consent  of  the  old  firm  and 
Dst  express  warning  not  to  sell,  exacted  that  the  cotton 
lid  be  sold  by  the  plaintiffs  to  pay  the  before-mentioncfd 
ptance,  the  one  sued  upon  in  the  present  action.  One  of 
plaintiffs  promised  to  make  the  sale  and  apply  the  pro- 
9  to  the  acceptance  (remitting  any  surplus  to  the  old  firm,) 
>n  the  same  day,  after  taking  legal  advice,  he  retracted 
)romise.  The  plaintiffs  then  sold  the  cotton  as  their  own, 
received  pay   for  it.     It  brought  more  than  the  amount 
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of  the  acceptance,  but  less  than  the  amount  of  the 
disputed  account. 

On  substantially  these  facts,  the  action  being  against  the  old 
old  firm  on  their  acceptance  and  the  new  party  being  no  pa^ 
ty  to  it,  the  defendants  pleaded  the  general  issue,  payment^aiKl 
set-off,  the  plea  of  set-off  being  founded  ujwn  the  cash  wliich 
the  plaintiffs  had  realized  from  the  sale  of  the  cottou. 

1.  We  are  of  opinion  that  if  the  plaintifis  knew  of  the  ex- 
press stipulations  in  the  partnership  articles,  they  could  not, 
under  the  facts  in  the  record,  make  any  sale  or  advance  to 
the  new  partner  which  would  create  a  debt  against  the  part- 
nership. The  usual  implied  powers  of  a  partner  may  belim- 
ited  by  express  contract,  and  persons  dealing  with  him,  with 
full  notice  of  his  want  of  authority,  cannot  look  to  the  pa^tne^ 
ship  for  payment:  Story  on  Part.,  section  130,  and  note; 
Parsons  on  Part.,  ch.  vi.,  section  3,  pp.  93-103,  and  note; 
Code,  section  1908. 

2.  The  same  rule  applies  to  their  purchase  of  the  cotton, 
If  they  knew  that  it  was  to  be  sent  to  the  factors,  and  that 
the  partner  from  whom  they  bought  had  no  power  tosellj 
they  acquired  no  title  as  against  the  partnership. 

3.  Under  the  pleadings  and  evidence,  however,  the  defend- 
ants could  not  set-off  the  proceeds  of  the  cotton  in  the  hands 
of  the  plaintiffs  against  their  acceptance.  The  theory  of  thei"^ 
claim  to  set-off  is,  that  the  sale  was  wrongful,  and  that  they 
can  waive  the  i&ii.  and  treat  the  money  as  money  had  and  r^ 
ceived  by  the  plaintiffs  to  their  use.  *  But  whose  money  isit  ^ 
Not  theirs,  but  the  money  of  the  new  partnership,  of  whic^ 
they  are  only  members.  The  new  partnership  is  not  8ue*l ; 
they,  alone,  are  sued,  and  their  copartner  is  not  a  party  before 
the  court.  He  is  interested  in  this  fund,  either  to  let  it  r^ 
main  where  he  placed  it,  or,  if  it  be  reclaimed,  to  apply  ^^ 
according  to  such  equities  as  may  exist  in  reference  to  tlif 
whole  subject  matter.  Without  his  being  made  a  party  th^ 
equitable  elements  of  the  claim  to  set-off  could  not  be  cofr 
sidered ;  and  the  mere  legal  elements  are  against  the  claii»i 
for  there  is  a  want  of  full  mutuality  between  tlj€  plaintifi 
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uid  and  this.  Perhaps  there  may  still  be  grounds  for 
tantial  relief  by  injuDction,  or  otherwise,  if,  by  reason  of 
Qon-residence  of  the  plaintiffs  and  other  facts,  the  defend- 
cannot  realize  such  rights  as  they  may  have  to  share  in 
cotton  or  its  proceeds.  We  only  rule  that  they  have  not 
le  a  case  of  set-off. 

.  Nor  have  they  made  a  case  of  payment.  It  was  compe- 
;,  as  the  promise  to  sell  the  cotton  and  apply  the  proceeds 
he  acceptance  was  made  without  any  new  consideration, 
tlie  plaintiffs  to  retract  the  promise  before  it  had  been  act- 
apon,  and  before  reliance  upon  it  had  caused  any  injury ; 
I  it  seems  that  this  was  done. 

Sfotwithstandiug  the  errors  which  we  find  in  the  record  it 
3  right,  on  the  whole  case,  for  the  plaintiflfe  to  recover,  and 
affirm  the  judgment. 
Judgment  affirmed. 


^RGARET  Webster  et  d.^  plaintiffs  in  error,  V8,  Robert 
Thompson,  administrator,  et  al.j  defendants  in  error. 

^though  the  defendants  have  not  demurred,  but  have  filed  their  answer, 
Je  bill  is  subject  to  be  dismissed,  on  motion,  at  the  trial  term,  if  the  mat- 
*s  alleged  therein  entitle  the  complainants  to  no  decree  whatever. 
■^  4  motion  to  dismiss  the  bill,  the  answer  is  not  considered, 
"ie  heirs-at-law,  before  the  appointment  of  a  permanent  administrator, 
*^e  no  right  of  action  upon  the  bond  of  a  temporary  administrator  which 
5  conditioned  to  preserve  the  assets  and  deliver  them  to  a  permanent  ad- 
Mnistrator ;  and  a  bill  m  equity,  founded  on  such  a  bond,  in  which  some 
'  the  heirs  are  complainants,  and  the  temporary  administrator  and  his 
•^eties  are  defendants,  is  not  maintainable,  though  it  allege  that  all  the 
*bts  are  paid,  that  no  permanent  administration  has  been  granted,  that 
W  temporary  administrator  has  made  incorrect  returns,  and  that  he  has 
converted  all  the  assets  to  his  own  use,  and  still  holds  them  for  himself. 

Squity.  Practice  in  the  Superior  Courts.  Demurrer, 
ninistrators  and  executors.  Temporary  administrator. 
)re  Judge  Kiddoo.  Clay  Superior  Court.  March  Term, 
5. 
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Reported  in  the  opinion. 

H.  &  I.  L.  Fielder,  for  plaintiffi  in  error. 

John.  T.  Clabke;  R.  E.  Eekkon,  for  defendauti. 

Bleckley,  Jadge. 

The  canse  stood  for  trial  on  the  bill  and  answer.  All  of 
the  defendants  had  answered ;  none  of  them  had  demarni 
When  it  was  called  for  trial  they  moved  to  dismiss  the  bill 
on  grounds  which  denied  that  the  matters  diarged  entidil 
the  complainants  to  any  decree  whatever.  The  coart  gnmtrf 
the  motion,  and  passed  an  order  dismissing  the  bill. 

1.  It  is  said  that  the  motion  came  too  late;  that  the  de- 
fendants, by  not  demurring  at  the  first  or  appearance  terO) 
had  admitted  that  a  good  cause  of  action  was  set  forth,  vi 
that  they,  having  fully  answered,  the  cause  was  at  issoe  opoB 
the  facts  contained  in  the  whole  record,  and  was  for  trial  byi 
jury  under  proper  instructions  from  the  court  as  to  the  law. 
It  is  also  said  that  the  objections  to  the  bill,  urged  in  support 
of  the  motion  to  dismiss,  are,  in  substance,  objections  only  to 
the  character  of  the  parties — the  complainants  suing  as  some 
of  the  heirs-at-law  of  an  intestate,  and  one  of  the  defendflots 
being  sued  as  temporary  administrator  upon  the  estate,  and 
the  others  as  the  securities  upon  his  bond  given  as  such  teiD* 
porary  administrator.     The  bill  was  based  on  this  boDd,ai^ 
sought  to  enforce  the  obligation,  which  it,  under  the  law,  vat 
posed  on  the  temporary  administrator  and  his  securities.  IM 
obligation,  according  to  the  express  condition  of  the  bond, 
was  to  preserve  the  assets  and  deliver  them  to  a  permaueBl 
administrator.     The  theory  of  the  complainants'  case  wta, 
that  on  the  facts  alleged  in  the  bill,  the  defendants  were  an- 
swerable upon  this  bond  directly  to  the  heirs-at-Iaw,  who,  io 
calling  for  an  account,  could  take  the  place  of  a  permaoeot 
administrator,  as  the  parties  beneficially  interested.     The  mO" 
tion  to  dismiss  denied  the  legal  correctness  of  this  theory,  and 
went,  therefore,  not  simply  to  the  character  of  the  parties,  bol 
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the  cause  of  action.  It  denied  that  a  contract  to  account 
A  was  any  cause  of  action  in  favor  of  B.  To  hold  this  to 
i  an  objection  simply  to  parties,  would  be  to  hold  that  when 
le  man  sues  to  collect  a  debt  due,  not  to  himself,  but  to  an-* 
ber  person,  the  suit  is  not  defective  in  substance,  and  is  to 
5  defended,  not  by  denying  the  alleged  cause  of  action,  as 
ifficient  in  law,  but  by  pleading  to  the  disability  of  the  plain- 
K  In  respect  to  the  time  of  the  motion,  it  is  contended 
lat  this  case  is  like  that  of  Jffoy  vs.  Ooodmn,  27  Georgia 
^sporto,  362 ;  but  it  is  not.  The  ground  of  the  motion  in 
»tca%  was  that  there  was  an  adequate  remedy  at  law ;  here, 
>  the  contrary,  the  movants  assert  that  there  is^no  remedy 
Jywhere.  It  is  plain  that  if  their  point  be  good  at  all,  it  is 
^  better  at  law  than  in  equity;  and  if  that  be  so,  the  two 
Besare  distinguishable  beyond  all  manner  of  question.  In 
sciding  that  case  it  was  said  by  the  court,  expressly,  that  a 
wtion  to  dismiss  a  bill  for  want  of  equity,  proper,  may  be 
Ade  at  any  time ;  and  this  is  undoubtedly  true  of  the  time 
f  trial,  for  if  there  is  nothing  in  the  bill,  there  can  be  noth- 
{ in  the  decree,  and  the  whole  proceeding  would  be  naught. 
t  would  be  worse  than  idle  to  go  forward,  deliberately,  to 
Rmoance  a  d^ree  that  would  not  stand  against  a  bill  of  ^re- 
>6w.    The  motion  was  not  too  late. 

2.  Again,  it  is  said  that  tlie  case  was  strengthened  by  the 
ttwer,  and  that  in  dealing  with  the  motion  at  so  late  a  stage 
the  proceedings,  the  court  should  have  looked  to  the  whole 
wrd — ^to  the  answer  in  connection  with  the  bill.  We  think 
herwise.  A  motion  to  dismiss  the  bill,  come  when  it  may, 
addressed  to  the  bill  alone.  It  is  a  challenge  to  the  com- 
dnants  to  decide  the  controversy  on  their  own  showing; 
i  they  are  not  entitled  to  claim  a  better  case  than  they  have 
i  into  their  own  pleadings,  unless,  indeed,  they  choose  to 
end,  which,  under  our  system,  they  have  the  privilege  of 
ng  to  their  satisfaction.  It  was  not  error  to  look  wholly 
bin  the  bill,  and  not  out  of  it  into  the  answer. 
L  The  remaining  inquiry  is  whether  the  bill,  on  its  &ce, 
good  or  bad.    Was  there  a  cause  of  action?    We  think 
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not.  The  office  of  a  temporary  administrator  is  to  coUec 
preserve,  and  deliver  to  a  permanent  administrator.  Hi 
bond  binds  him  to  this,  and  perhaps  his  oath  does  too.  Wbet 
he  enters  upon  his  duties,  administration,  through  regulai 
channels,  has  commenced;  and  there  is  a  broad  pubh'c  policy 
adverse  to  arresting  administration  at  incomplete  stages,  or 
diverting  it  out  of  the  due  course.  Regularity,  order,  is  fcnn, 
in  part,  but  in  great  part  it  is  substance ;  it  makes  up  mocii 
of  the  difference  between  organized  society  and  a  state  of  an- 
archy. Red-tape  is  order  carried  to  fastidious  excess— system 
run  out  into  trivial  extremes;  but  while  no  department  ol 
practical  life  should  be  subjected  to  that  infliction,  there  is 
scarcely  anything  in  which  a  due  d^ree  of  order  can  be  neg- 
lected without  grave  dangers.  Administration,  in  its  very 
nature,  involves  some  degree  of  routine,  and  it  is  better  there 
should  be  rather  too  much  formality  than  too  little.  Until 
permanent  administration  is  granted  there  is  no  person  fuUy 
authorized  to  pay  debts  or  make  distribution.  The  temponiry 
administrator  has  no  right  to  do  it  as  a  privilege,  and  isunde^ 
no  obligation  to  do  it  as  a  duty.  Creditors  are  uotnotifi^^ 
to  make  their  appearance,  and  are  not  bound  to  appear  until 
there  is  a  permanent  administrator.  In  fact,  prior  to  thftt 
time,  the  process  ordained  by  the  law  is  one  of  gathering  to- 
gether and  holding,  not  of  paying  out  or  distributing.  TN 
present  bill  alleges  that  there  are  no  debts  unpaid,  but  tW 
means,  of  course,  that  there  are  none  within  the  knowledge^ 
complainants.  There  may  be  creditors,  and  if  so  they  l»^ 
rights  not  yet  barred.  The  bill  also  alleges  that  the  temjx^* 
rary  administrator  has  made  false  returns,  and  that  he  b^ 
converted  all  the  assets  to  his  own  use,  and  still  holds  tlketf* 
Perhaps  if  he  alone  w^ere  defendant  to  the  bill,  these  allege* 
tions,  with  others  which  the  bill  contains,  might  be  sufficient 
to  bring  him  to  an  account  with  the  heirs  at  once  for  waste 
We  leave  that  an  open  question.  But  the  bill  is  against  b 
securities,  too,  and  is  based,  as  to  both  him  and  them,  on  tli 
bond— on  the  contract  Securities  have  a  right  to  stand  stric 
ly  upon  the  contract  which  they  entered  into,  and  courts,  ai 
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note  than  parties,  cannot  vary  it.  This  contract  is  express 
^t  the  accounting  is  to  be  to  a  permanent  administrator. 
The  bill  fails  to  show  any  good  reason  why  the  complainants, 
yf  some  of  them,  have  not  obtained  permanent  letters.  With- 
mt  that  at  least  being  shown,  it  would  look  like  changing  the 
^utract  and  then  enforcing  it,  to  require  an  accounting  on 
iusbond  with  the  complainants.  It  is  much  the  safer  ruling 
0  affirm  the  judgment  dismissing  the  bill,  and  we  do  so  ac- 
Jordingly. 
Judgment  afSrmed. 


BfiNRY  Lark,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I.  ffaieas  corptis  and  writ  of  error  thereon,  having  been  brought  to  free  a 
P«rtyfrom  imprisonment  under  a  sentence  alleged  to  be  illegal,  the  writ  of 
QWr  will  not  be  dismissed,  when  reached  for  argument  in  the  supreme 
cwrt,  on  the  ground  that  the  period  of  time  covered  by  the  sentence  has 
^  expired.  There  is  no  presumption  that  an  illegal  imprisonment  has 
teminatcd,  or  that  it  will  terminate,  in  a  voluntary  discharge. 

^  A  sentence  by  the  county  judge  of  Richmond  county,  "to  work  in  the 
'^^gang  on  the  streets  of  Augusta  for  twelve  months,"  is  not  one  of 
*«ch  the  convict  (sentenced  for  simple  larceny)  can  complain  by  petition 
**  habens  corpus.  The  streets  of  a  city  are  public  works,  within  the  mean- 
's of  section  4705  of  the  Code,  and  it  is  no  deprivation  of  any  right  of 
P**«onal  liberty,  not  to  be  constrained  to  labor  on  all  of  the  public  works* 

,  wftead  of  a  part  only.  The  better  and  more  regular  practice,  however,  is 
^Biake  the  sentence  as  broad  as  the  terms  of  the  statute,  and  let  it  com- 

'-  pfdieod  the  public  works  generally. 

f  *f  Jeclion  4814  of  the  Code,  as  amended  by  the  act  of  1874,  convicts  may 

Jf*^  Hired  out,  as  well  to  municipal  corporations  within  the  county,  as  to 
«|kcr  hirers;  and  it  is  no  concern  of  a  convict  what  are  the  terms  of  the 

xontnct,  or  whether  the  county  is  compensated  or  not. 

ffabeod  corpus.  Practice  in  the  Supreme  Court.  Criminal 
Iff.  Sentence.  Presumption.  Before  Judge  Gibson.  Rich- 
ond  county.     At  Chambers.     March  25th,  1875. 

Exported  in  the  opinion. 
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Salem  Dxttcheb,  for  plaintiff  in  error. 
WALtBR  H.  Levy,  oonnty  solicitor,  for  the  state. 

Bleckley,  Judge. 

The  relator,  plaintiff  in  error,  was  sentenced  ibr  a 
larceny  by  the  county  court  of  Richmond,  in  July, 
The  terms,  of  the  sentence  were  "  to  work  in  the  diaiii- 
on  the  streets  of  Augusta,  for  twelve  months."  He  siM 
a  writ  of  habeas  corpus  in  April,  1875,  on  the  ground 
his  detention  was  under  this  sentence,  and  that  the  saoM 
ill^al.  The  return  to  the  writ  set  up  the  sentence  as 
warrant  and  authority.  The  judge  below  refused  a  disci 
and  on  that  refusal  a  writ  of  error  was  prosecuted  t 
court,  and  filed  here  in  May,  1875. 

1.  On  the  call  of  the  case  for  argument,  in  the  pi 
month  of  November,  the  defendant  in  error  moved  to  di 
it,  because  the  sentence  had  expired  by  its  own  limit 
The  motion  was  overruled.  It  did  not  appear  f5pora  tl 
cord,  or  otherwise,  that  the  imprisonment  had  ceased 
could  not  be  presumed  to  have  ceased,  without  decidii 
the  question  made  by  the  writ  of  error,  namely,  the  Iq 
of  the  sentence.  An  illegal  imprisonment  is  not  to  be 
posed  to  terminate  in  a  voluntary  discharge.  It  is  the 
of  judicial  tribunals,  when  administering  the  remedy  of  A 
corpus,  to  see  that  it  is  made  effectual  by  proper  legal  ii 
mentality,  and  to  take  nothing  for  granted.  Those  wb 
prison  another  by  virtue  of  an  illegal  judgment  migfc 
scruple  to  protract  the  imprisonment  indefinitely.  B( 
even  if  the  relator  were  now  at  liberty,  and  if  this  fiw 
peared  to  the  court  by  proper  evidence,  there  miglit  be  i 
for  proceeding  with  this  writ  of  error  to  settle,  by  a 
judgment,  the  legal  relation  between  him  and  those  wl 
tained  him,  at  the  time  the  writ  of  habecLS  corpus  i 
Future  proceedings  might  depend  upon  such  a  jud( 
But  this  is  a  mere  suggestion ;  we  place  the  refusal  to  d 
the  writ  of  error  upon  the  ground  that  to  presume  the  i; 
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.onment  to  be  at  an  end  because  the  sentenoe  has  expired,  would 
be  to  take  for  granted  the  validity  of  the  sentence,  which  is 
tte  very  matter  in  question, 

2.  We,  however,  think  the  sentence  legal.  It  is  not,  as  it 
^boold  have  been,  in  broad  terms,  to  work  in  a  chain-gang  on 
•he  public  works,  (Code,  section  4705 ;)  but  the  streets  of  Au- 
psta  are,  in  a  certain  sense,  public  works,  and  we  think  they 
iveiuhBtantially  within  the  scope  and  meaning  of  the  section 
tf  the  Code  which  prescribes  the  chain-gang  penalty.  The 
ooQDty  of  Richmond  includes  the  city  of  Augusta.  The  ' 
ooort  that  passed  this  sentence  sat  within  the  city.  It  has 
Hmsdiction  over  misdemeanors  committed  therein,  and  for 
Ditny  purposes,  over  the  inhabitants  generally.  Its  process 
tm  there,  and,  we  think,  tiiere  its  sentences  may  be  executed^ 
even  sentences  to  labor  on  the  public  works.  The  streets  of 
the  dty  being  part  and  parcel  of  the  public  works,  the  sen- 
knee  is  within  the  law,  though  more  narrow  than  the  law 
Mild  have  sanctioned.  It  extends  to  a  part  instead  of  the 
whole.  But  is  it,  on  that  account,  injurious  to  the  relator's 
Kberty?  Suppose  he  was  subject  to  be  confined,  alternately, 
lAeeveral  jails,  would  it  be  a  violation  of  his  liberty  to  aen- 
hoee  him  to  one  only?  Is  he  to  be  discharged  from  the  work 
appointed  because  more  is  not  assigned  for  him  to  do?  Had 
lie  been  sentenced  to  work  three  hours  in  each  day,  would  he 
be  tamed  loose  because  he  was  not  sentenced  to  work  all  day? 
&e  sentence  is  undoubtedly  irregular,  but  it  is  not  such  an 
tiegolarity  as  is  hurtful  to  any  right  of  liberty.  The  relator 
le^ieBced  in  it  when  pronounced,  and  took  no  steps,  we  may 
■MDBie,  to  reverse  or  correct  it.  If  he  wanted  a  wider  sen? 
■loe,  tJien  was  the  time  to  ask  for  it.  It  seems  to  us  that  he 
(uids  concluded  inasmuch  as  the  defect  is  not  one  that  makes 
lie  sentence  void. 

S,  The  reoord  before  us  indicates  an  arrangement  between 
Ifrooanty  judge  and  the  city  council  under  which  some  of 
e  convicts  work  on  the  streets  of  Augusta,  without  other 
tnpeosation  to  the  county  than  the  payment  of  costs.  As 
mnd^  by  the  act  of  1874,  tb^  4814th  section  of  the  Code 
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confers  power  on  the  coanty  judge  to  hire  out  convicts,  ai 
we  see  no  reason  why  the  city  may  not  hire  them  for  work/r 
on  the  streets  the  same  as  other  hirers  for  other  purpose 
And  it  is  hardly  possible  that  a  convict  can  have  the  judge 
contracts  revised  by  habeas  corpus.  It  is  the  convict's  bos: 
ness  to  labor  in  the  custody  to  which  he  is  lawfully  coDsignec 
without  concern  for  the  terras  of  compensation  to  the  oonnt 
for  his  services.  The  responsibility  for  that  matter  is  Oi 
other  shoulders. 
Judgment  affirmed. 


CoLLATiNUS  W.  A.  Bryant  et  aZ.,  plaintiffs  in  error, « 
Thomas  H.  Booze,  defendant  in  error. 

1 .  If,  after  notice  that  another  has  made  a  contract  for  the  purchase  of  I*'*' 
a  third  person  cuts  in,  bujrs  it,  and  takes  a  conveyance,  such  person  stan* 
in  the  place  of  his  vendor,  and  a  court  of  equity,  if  it  would  decree  a  sp^ 
cific  performance  of  the  contract  against  the  latter,  will  render  a  lik«  "*" 
cree  against  the  former. 

2.  The  notice  need  not  be  actual  nor  amount  to  full  knowledge.  InfofB* 
tion,  from  whatever  source  derived,  which  would  excite  apprchenaflo* 
an  ordinary  mind  and  prompt  a  person  of  average  prudence  to  make  in- 
quiry, will  be  sufficient. 

3.  Notice  to  an  agent,  received  while  clothed  with  authority  to  promote,  J* 
while  engaged  in  promoting,  the  intended  piirchase,  will  be  notice  to  t» 
principal,  even  where  the  principal  comes  forward  before  the  agent  b* 
concluded  the  negotiations,  and  completes  the  purchase  in  person,  t» 
agent  not  participating  in  the  final  stages  of  the  transaction,  but  only  oak 
ing  the  opening  which  the  principal  follows  up. 

4.  The  declarations  of  a  tenant  in  common  derogatory  to  the  conunoB'^ 
after  it  has  become  vested,  are  not  evidence  against  the  co-tenant.  Thfl< 
fore  the  admission  of  one  that  a  certain  person  was  the  agent  of  botb  1 
promoting  the  purchase,  will  affect  that  one  only. 

5.  A  proposition  to  sell,  contained  in  a  letter  sent  by  mail  to  the  writer's  age 
or  friend,  with  request  to  communicate  it,  may,  after  communication  to  t 
person  for  whom  it  was  intended,  be  accepted  by  a  written  reply  fromt! 
latter  addressed  directly  to  the  maker  of  the  proposition ;  and,  in  such  a 
sending  the  reply  to  the  post-office  through  the  same  agent  or  friend,  1 
permitting  him  to  read  it,  and  telling  him  orally  that  the  proposition  is 
cepted,  will  not  prevent  the  contract  from  being  one  made  by  letter ; 
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contract  will  be  closed,  not  from  the  time  of  leaving  the  reply  to  be 
ficd  to  the  post-office,  but  from  the  time  of  its  delivery  into  the  post- 
ce. 

is  not  unlawful  to  hand  a  business  letter  to  another  on  Sunday  to  be 
t^  on  Monday ;  and,  therefore,  a  letter  written  on  Saturday,  left  by  the 
^er  on  Sunday,  with  request  to  carry  it  to  the  post-office  on  Monday, 
/*  he  the  medium  of  accepting  a  prior  proposition  from  the  person  to 
>i]i  it  is  addressed,  and  thus  closing  a  lawful  contract,  dating  from  Mon- 
»  the  time  when  the  letter  was  posted  in  pursuance  of  the  Sunday  re- 
st. 

a^  a  memorandum  by  counsel  on  a  document  in  evidence  was  not  erased 
ording  to  the  counsel's  promise  in  open  court,  but  went  out  with  the 
\  is  not  cause  for  a  new  trial  where  the  evidence  is  ample  to  support  the 
diet  on  all  the  material  elements  of  the  issue.  In  this  case,  the  irregu- 
'ty  was  harmless. 

^endor  aud  purchaser.  Notice.  Principal  and  agent, 
iants  in  common.  Evidence.  Contracts.  Sunday.  Jury. 
tctice  in  the  Superior  Court.  New  trial.  Before  Judge 
DERWOOD.    Floyd  Superior  Court.    January  Terra,  1875. 

t  is  only  necessary  to  a  clear  understanding  of  this  case  to 
)rt  the  testimony,  introduced  upon  the  trial,  tending  to 
V  notice  to  Bryant  and  Briscoe,  prior  to  their  purchase,  of 
acceptance  by  Booze  of  the  proposition  made  to  him,  in 
rence  to  the  sale  of  the  land,  and  the  motion  for  a  new 

J\\\\s  Bobo  testified,  in  brief,  as  follows:  Roberts  had 
I  corresponding  with  him  for  some  time  about  the  land  in 
roversy.  First  priced  it  at  $700  00,  and  asked  him  to 
if  he  could  find  a  purchaser.  Saw  T.  F.  E.  Bryant, 
her  of  Collatinus  W.  A.  Bryant,  and  Booze,  and  told 
a  what  Roberts  had  written.  Bryant  read  the  letter,  and 
that  let  him  out.  Witness  wrote  to  Roberts,  and  sent 
Bryant^s  and  Boozers  bids.  On  Saturday,  June  28th, 
I,  witness  went  to  town,  (Rome,)  and  received  the  orig- 
of  the  letter  copied  in  the  bill. 

be  only  material  portion  of  this  letter  was  as  follows : 
please  say  to  Mr.  Booze,  if  he  will  pay  to  me  $550  00  at 
oovention  at  Athens,  in  August  next,  and  pay  the  taxes 
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due  ou  the  lot,  I  will  make  bim  a  title  as  good  as  can  be 
made  to  any  land  in  (Georgia." 

Witness  went  by  Booze's  house  that  evening  to  give  him 
the  letter.  He  was  not  at  home,  but  met  him  at  the  moon- 
tain,  about  one  mile  from  his  house ;  told  him  he  had  a  letter 
from  Roberts,  and  threw  it  into  his  carriage.  On  the  otzt 
day,  Sunday,  Boose  came  to  witness'  house,  bringing  an  open 
letter,  in  response  to  that  of  Roberts,  accepting  the  propoeitioB 
therein  contained;  said  he  was  going  to  town  on  Monday  to 
mail  the  letter.  Witness  replied  that  he  was  going  to  Bone 
on  the  next  day,  Monday,  and  would  mail  the  letter  for  hio. 
Booze  replied  that  that  would  save  him  the  trip ;  witness  took 
the  letter  and  mailed  it  as  promised.  As  he  returned  ftoa 
Rome  in  the  evening  met  T.  F.  E.  Bryant,  at  Parish's  shop, 
and  said  to  him  that  he  reckoned  he  had  lost  the  land,  ii 
Booze  had  purchased  it  Bryant  asked  if  Booze  had  boogbt 
it  from  witness  or  from  Roberts ;  told  him  that  he  had  boogkt 
it  from  Roberts.  Bryant  asked  how  much  Booze  was  to  pay 
for  it;  replied  about  $800  00.  Bryant  then  remarked  that 
he  would  have  it  if  he  had  to  pay  $750  00  for  it,  that  920000 
would  buy  most  men,  and  he  intended  to  have  the  lani 
Witness  told  him  not  to  do  that,  because  it  would  make  Bob* 
erts  dissatisfied  with  him,  and  he  was  the  friend  of  all  tk 
parties.  He,  (Bryant,)  then  said  that  he  would  have  nothio; 
more  to  do  with  it,  and  if  others  wanted  to  buy  it  they  cooH 
do  so  for  themselves.  On  the  evening  of  the  next  day,  !«•• 
day,  witness  met  Bryant  in  Rome,  and  asked  him  if  he  had 
sent  the  proposed  letter  to  Roberts.  He  said  that  he  had  not 
Told  him  he  must  not  do  so,  but  if  he  did,  he,  witness,  woaU 
expose  him ;  told  him  that  he,  witness,  did  not  want  him,  (V 
any^one  of  his  party,  to  interfere  with  the  trade.  Saw  T.  F« 
E.  Bryant,  Collatinus  W.  A.  Bryant  and  Briscoe  together  ii 
town  on  that  day;  the  conduct  of  Tod  (T.  F.  E.)  Bryant  hal 
hurt  his  feelings,  and  on  Monday  night  witness  wrote  a  lettff 
to  Mr.  Roberts  explaining  the  whole  matter.  On  Toesd^i 
at  the  interview  above  referred  to,  he  offered  to  read  the  k^ 
ter  to  Toil  Bryant,  when  he  said  he  did  not  want  to  hear  it 
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^itness  then  destroyed  it.  He  told  Bryant  what  was  in  it; 
At  he  had  written  a  severe  letter^  giving  Roberts  an  account 
'the whole  transaction,  and  stating  that  Booze  had  accepted 
»  offer.  It  seems  that  witness  was  acting  for  all  parties ; 
ttt  to  the  convention  at  Athens,  in  August,  1873,  to  tender 
^berts  the  money  for  Booze.  He  was  not  at  Athens^  so 
itness  went  on  to  his  house,  in  Hart  county ;  offered  him  the 
S50  00,  but  he  refused  to  receive  it,  Boberts  then  had  the 
tterirom  Booze  accepting  the  offer  made  him  in  June,  1873. 
ever  had  any  conversation  with  C.  W.  A.  Bryant  or  Bris- 
te,  and  if  they  had  any  notice  of  Booze's  purchase,  witness 
M8  not  know  it ;  does  not  know  that  Tod  Bryant  was  aot- 
g  for  them,  or  that  he  gave  them  notice  of  the  purchase  by 
ooae.  C.  W.  A.  Bryant  and  Briscoe  live  on  the  same  lot  of 
fid.  Tod  Bryant  lives  about  two  miles  from  them. 
The  only  material  portion  of  the  testimony  of  the  com- 
lainant  was  as  follows : 

C.  W.  A.  Bryant,  when  he  came  over  to  survey  the  land  after 
was  purchased  by  him  and  Briscoe,  told  complainant  that 
Bmost  not  fall  out  with  Tod,  but  with  him  and  Briscoe,  be- 
Uttethe  former  had  been  acting  for  them  all  the  time.  Com- 
llinant  sent  Bobo  to  Athens  to  tender  the  $550  GO  to  Bob- 
rtei  He  also  offered  to  pay  to  Trout,  tax  collector,  the  taxes. 
Uoks  this  was  before  Briscoe  left  Rome  on  the  1st  or  2d  of 
rfy.  On  the  day  Briscoe  left  Rome,  Tod  Bryant  asked  oom- 
kunant  if  he  would  take  $200  00  for  his  bargain. 
The  balance  of  the  testimony  of  this  witness  was  substan- 
lily  as  that  of  Bobo. 

C.  W.  A.  Bryant  testified  that  he  had  no  notice  of  the  pur- 
lase  by  Booze  until  long  after  he  and  Briscoe  had  bought, 
hat  he  had  heard  a  rumor  that  Booze  was  trying  to  buy  the 
nd. 

D.  T.  Briscoe  testified,  in  brief,  as  follows:  Left  Rome  on 
ly  let,  1873,  and  went  to  Hartwell,  Hart  county,  to  buy 
\  land  in  controversy,  for  himself  and  C.  W.  A.  Bryant. 
Dgbt  it  from  Roberts  on  July  4th,  1873,  and  took  a  deed  to 
some.    Never,  at  any  time  before  he  left  Rome,  had  any 

Vol.  lv.  29, 
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notice  of  Booze's  purchase,  nor  of  the  letter  received  by  Bob 
from  Roberts,  nor  of  Booze's  reply  accepting  the  offer  there! 
made.  Roberts  lived  two  or  three  miles  from  Hartwelljaa* 
when  he  proposed  to  buy  the  land,  told  him  that  he  yisho 
to  purchase  it  for  witness  and  C.  W.  A.  Bryant.  Roberts  sai 
that  Booze  was  trying  to  buy  it,  but  did  not  state  that  he  ha< 
received  a  letter  from  him.  Roberts  and  witness  went  to  tow 
together.  Separated  when  they  arrived  at  Hartwell.  Do< 
not  know  whether  Roberts  went  to  the  post-offie  or  oo* 
Witness  had  bougiit  the  land  before  they  went  to  town.  Bob 
erts  said  that  he  bad  recently  offered  to  sell  the  land,  throi^l 
Bobo,  to  some  one  at  a  certain  and  definite  price,  but  he  did  no 
say  to  whom.     Witness  was  not  the  one  referred  to. 

The  jury  found  for  the  complainant.  The  defendants  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit : 

Ist.  Because  tlie  verdict  was  contrary  to  law,  equity,  j*" 
tice  and  evidence. 

2d.  Because  the  court  erred  in  charging  the  jury  as  follows: 
"  If  you  find  from  the  evidence  that  the  negotiations  betweeo 
the  complainant  and  Roberts,  if  Roberts  was  authorized  to 
sell  the  land,  had  reached  the  point  that  a  proposition  to  sell 
by  Roberts  to  Booze  on  certain  terms,  was  made  by  letter, »«» 
accepted  by  Booze  in  writing,  and  the  letter  making  the  pr*^' 
position  to  sell,  was  forwarded  or  sent  by  mail  and  the  letter 
of  Booze  accepting  the  proposition  was  sent  by  mail,  the  ba^ 
gain  was  closed  when  the  letter  accepting  the  proposition «» 
put  in  the  mail,  and  if  at  the  time  of  procuring  the  deed,  the 
defendants  had  notice  of  the  rights  of  Booze,  they  willstiw 
in  the  same  place  and  condition  of  Roberts  or  those  Roberts 
represented,  and  if  the  complainant  offered  to  perform  hisptf* 
of  the  contract  by  paying  the  $550  00  and  the  taxes  at  the  time 
and  place  mentioned  in  the  agreement,  or  the  letters  of  tie 
parties,  then  the  complainant  is  entitled  to  relief  unless  there 
is  some  legal  or  equitable  reason  why  it  should  not  be  grantel 
In  relation  to  contracts  made  on  Sunday,  if  the  coDtnci* 
•not  a  matter  of  necessity,  benevolence  or  charity,  and  is  o 
worldly  matters  purely,  such  as  buying  and  selling  land,th 
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contract  is  void.  If  you  find  from  the  evidence  that  the 
propueition  from  Roberts  to  Booze  was  handed  to  Booze  on 
Saturday  evening  and  answered  and  accepted  that  evening, 
and  the  letter  was  mailed  on  Monday.  The  handing  the  let- 
ter to  Bobo  on  Sunday  to  mail  on  Monday,  would  not  make 
the  contract  a  contract  made  on  Sunday  and  vitiate  the^  con- 
tract If  the  letter  was  written  on  Sunday  and  mailed  on 
Sunday,  the  contract  would  be  void.  If  the  letter  was  writ- 
ten on  Sunday  and  delivered  in  the  mail  by  Bobo,  his  agent 
^  the  purpose  of  taking  the  letter  to  the  mail^  on  Monday^ 
it  would  not  be  a  Sunday  contract." 

3d.  Because  the  court  refused  to  give  the  following  charge : 
"If  T.  F.  E.  Bryant  did  not  buy  the  land  for  Briscoe  and 
Clat  Bryant,  the  rule  of  notice  to  agent  being  notice  to  prin- 
<^pa],  does  not  apply.  If  Briscoe  bought  the  land  himself,  and 
not  through  T.  F.  E.  Bryant,  as  agent,  notice  to  T.  F.  E. 
B«7ant  would  not  be  notice  to  him,  unless  the  evidence  shows 
*hat  T.  F.  E.  Bryant  had  communicated  to  him  (Briscoe) 
tte  notice  he  had  in  regard  to  Booze  having  bought  the  land 
Wore  he  (Briscoe)  bought  it." 

4th.  Because  the  court  eri*ed  in  charging  as  follows:  "If 
notice  was  given  to  T.  F.  E.  Bryant  while  he  was  agent,  if  it 
*  proved  he  was  agent  of  defendants,  it*  would  be  notice  to 
defendants  even  if  Bryant  had  ceased  to  be  their  agent  before 
^€7  purchased,  whether  Bryant  had  communicated  it  to  de- 
fedants  or  not.  If  they  purchased  for  themselves  they  are 
^Jargeable  with  notice  to  Bryant,  if  he  was  their  agent,  if  he 
•^ived  notice  while  he  was  agent.  Any  notice  to  Bryant 
•fter  he  ceased  to  be  agent  would  not  affect  defendants.  No- 
tice to  the  agent  is  notice  to  the  principal." 

6th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows:^ "Any  notice  is  sufficient,  or,  in  other  words  amounts  to 
iKmstructive  notice,  which  woulc'  excite  apprehensions  in  or- 
tt'oary  minds,  and  prompt  inquiry  into  the  actual  condition 
of  things;  and  information  for  such  purpose  may  be  commu- 
Dicated  by  a  person  whether  he  had  personal  knowledge  of 
he  &ct  or  be  specially  authorized  to  speak  or  not,  provided 
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it  be  given  by  such  a  man  and  in  such  terms  as  would  indoce 
a  person  of  ordinary  prudence  to  inquire  into  the  matter." 

6th.  Because,  when  the  letter  from  F,  S.  Roberts  to  Willis 
Bobo,  bearing  date  June  14th,  1873,  was  ofiered  and  read  in 
evidence  on  the  trial  of  said  case,  defendants'  counsel  objected 
to  the  memorandum,  "mailed  19th,  received  Saturday,  28tb, 
answered  Monday,  June  30th,'*  at  the  bottom  of  the  first  page 
of  said  letter,  being  read  in  evidence,  the  same  being  in  the 
hand-writing  of  Joel  Branham,  jr.,  one  of  complainant's 
counsel.  Said  Joel  Branham,  jr.,  stated  that  said  memoran- 
dum was  in  his  hand-writing,  and  made  by  him  some  time 
after  said  letter  was  received  by  said  complainant,  and  that 
he  would  erase  the  same  from  said  letter  before  the  jury  should 
retire  to  consider  of  their  verdict.  Said  defendants'  coun- 
sel relied  on  this  statement,  but  he  failed  or  omitted  to  erase 
said  memorandum  from  said  letter,  and  allowed  the  same  to 
remain  on  the  said  letter  that  was  taken  out  by  the  said  jui]r 
as  evidence  in  said  case,  as  a  part  thereof  Relying  on  said 
statement  of  said  Joel  Branham,  jr.,  to  erase  said  memoran- 
dum, defendants'  counsel  paid  no  furthr  attention  to  the  orig- 
inal letter,  and  used  and  referred  to  the  copy  of  said  letterset 
out  in  the  bill  in  the  consideration  and  argument  of  saidctfa 

In  support  of  this  ground,  an  afiSdavit  was  filed,  showing 
that  defendants'  counsel  did  not  know  that  the  meraorandoo 
went  out  with  the  jury  unerase<l,  and  that  they  relied  on  com- 
plainant's counsel  to  erase  the  same. 

The  motion  was  overruled,  and  defendants  excepted. 

Dabney  &  FouCHE,  for  plaintiff  in  error. 
Smith  &  Branham,  for  defendant. 
Bleckley,  Judge. 

Booze  filed  a  bill  against  Bryant  and  Briscoe  to  conp^ 
them  to  convey  to  him  a  certain  tract  of  land.  He  based  to 
right  on  a  contract  made  by  letter,  which  he  all^[ed  be  ^ 
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icliided  for  the  parchase  of  the  land,  and  of  which,  he  al- 
;ed,  they  had  notice  when  they  purchased  and  took  a  con* 
panoe  from  the  same  party.  Notice  was  denied,  and,  morc- 
er  his  contract  was  assailed  as  invalid  because  made  on 
nday.  The  jury  found  for  him,  and  the  court  decreed  the 
iveyance  prayed  for,  on  condition  of  his  paying  into  the 
rk's  office  the  amount  fixed  by  his  contract  as  purchase 
mey.  The  record  shows  that  this  payment  was  made  with- 
tbe  time  prescribed  by  the  decree. 

1.  Upon  the  charges  in  the  bill,  there  can  be  no  doubt  that 
i  complainant  was  within  a  well  known  principle  of  equity 
'isprudence  when  he  invoked  th^  interposition  of  that  court 
prevent  his  adversaries  from  holding  on  to  a  title  which 
y  acquired  with  notice  of  his  prior  purchase.  They,  on 
jh  a  state  of  facts,  would  occupy  the  place  of  their  vendor, 
1  would  have  to  respond  to  a  demand  for  specific  perform- 
^  for  him  or  with  him.  For  this  position  early  and  late 
horities  are  both  abundant :  Fry  on  Sp.  Per.,  57,  58 ;  1 
17's  Eq.,  section  396. 

J.  And  the  notice,  to  charge  them,  need  not  be  actual  nor 
ount  to  full  knowledge.  Information,  from  whatever 
roe  derived,  which  would  excite  apprehension  in  an  ordi- 
y  mind  and  prompt  a  person  of  average  prudence  to  make 
uiry,  would  be  sufficient.  Nor  need  the  notice  be  proved 
direct  and  positive  evidence ;  it  may  be  shown  by  facts 
I  circumstances.  And  the  jury  are  at  liberty  to  believe 
notice  existed,  notwithstanding  it  may  be  positively  de- 
1  by  tiie  testimony  of  the  interested  parties.  In  this  case 
f  do  deny  it ;  but  their  denial  does  not  negative  the  facts 
t  environed  them ;  and  from  these  facts  the  jury  could 
e  formed  a  very  rational  opinion  that  they  either  did 
>w,  or  ought  to  have  known,  that  Booze  had  outstripped 
n  in  making  a  contract  of  purchase.  There  was  enough 
iight  to  put  them  on  inquiry.  If  they  failed  to  inquire, 
f  are  in  the  same  situation  as  if  they  had  received  the 
ice,  which  they  doubtless  would  have  received  if  they  had 
tured  to  ask  a  question.    The  means  of  information  were 
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at  hand.  The  law  would  hold  them  only  to  resort  to  such 
sources  of  information  as  were  reasonably  accessible ;  it  would 
not  impose  on  them  extreme  diligence,  but  ordinary  dili' 
gence ;  and  not  even  that,  until  they  had  first  seeu  or  heard 
something  to  awaken  apprehension.  Perhaps  rumor,  appa- 
rently well  founded,  might  be  enough  for  that,  under  some 
peculiar  circumstances,  though  it  is  not,  of  itself,  notice  or  a 
badge  of  fraud  :  8  Georgia,  258.  In  this  case,  however,  the 
jury  might  well  have  found  there  was  more  than  rumor  to 
prompt  inquiry.  There  was  a  very  suspicious  activity  imme- 
diately after  Bobo  communicated  to  Bryant's  brother  the  fart 
of  Booze's  purchase :  1  Story's  Eq.,  sections  399,  400a. 

3.  Notice  to  an  agent  is  notice  to  the  principal :  Code,  sec. 
2200.  The  court's  charge  on  this  subject  was  sufficiently  accu- 
rate for  the  purposes  of  the  present  case.  The  evidence  does 
not  point  to  any  notice  that  reached  the  alleged  agent  before 
his  agency  was  created  or  after  it  ceased.  If  he  was  agent  at 
all,  he  was  most  probably  such  when  he  received  the  info^ 
mation  which  is  relied  upon  as  notice  to  him.  There  is 
nothing  to  show  the  discontinuance  of  his  agency,  if  indeed 
he  was  agent,  except  that  one  of  the  principals,  at  last,  after 
the  agent  became  aware  of  Booze's  contract,  stepped  in  m 
made  the  purchase  in  person.  It  is  contended  that,  on  ac- 
count of  this  last  mentioned  fact,  the  doctrine  of  notice  ^ 
agents  does  not  apply  to  the  case  at  all.  But  it  will  be  re- 
membered that  this  alleged  agent,  either  for  himself  as  prio- 
cipal,  or  for  some  one  else,  had,  for  some  time,  been  openiag 
tlie  way  for  a  purchase  of  the  land.  If  Bryant  and  Briscoe 
were  his  principals,  (and  that  was  a  question  for  the  jury,) 
they  only  followed  up  the  opening  which  he  had  made  or 
formed.  The  evidence  shows  that  he  was  in  conference  with 
them  shortly  before  the  purchase  was  eflFected,  and  there  is 
nothing  to  indicate  that  they  had  ever,  up  to  that  last  inte^ 
view,  taken  any  part,  in  pereon,  in  the  efforts  at  negotiation. 
He  was  the  brother  of  one  of  them,  and  the  circumstances 
make  it  altogether  probable,  to  say  nothing  of  the  express 
admission  of  the  fact  by  the  latter,  that  he  represented  them. 
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In  regard  to  this  admission,  we  think  it  clear  that  be- 
ade  as  it  was,  after  their  purchase  and  after  their  title 
I,  it  proves  no  agency  as  against  Briscoe.  It  is  evidence 
is  against  Bryant,  the  party  who  made  it.  But  the  evi- 
of  agency  which  the  facts  and  circumstances  themselves 
,  affect  both  alike,  and  they  are  pretty  strong.  It  would 
)  any  violence  to  probability  to  consider  agency  estab- 
independently  of  the  admission.  Besides,  the  exigen- 
f  the  case  do  not  absolutely  require  that  there  should 
3een  an  agency.  Only  for  the  purpose  of  charging  the 
pals  with  notice  through  the  agent,  is  the  agency  at  all 
ial,  and  there  is  enough  evidence  of  notice  otherwise  to 
d  the  verdict. 

The  owners  of  the  land  had  an  attorney  in  fact  residing  in 
county,  one  Roberts.  Booze  resided  in  Floyd,  the  county 
ieh  the  land  lies.  In  the  latter  county  resided  also  a 
il  friend  of  the  parties  by  the  name  of  Bobo.  Roberts 
sen  corresponding  with  Bobo,  and  by  that  means  knew 
tooze  wanted  to  purchase.  He  finally  wrote  to  Bobo 
iting  him  to  say  to  Booze  that  he  could  have  the  land  for 

00  and  taxes  of  the  current  year.     This  letter  was  re- 
and  handed  to  Booze  on  Saturday.     That  night  Booze 

an  answer  addressed  to  Roberts,  accepting  the  proposi- 
On  the  next  day,  being  Sunday,  he  carried  this  letter 
house  of  Bobo,  told  him  of  his  acceptance,  and  re- 
d  him  to  read  the  letter.  Bobo  read  it.  It  is  contended- 
b  tiiis  point  the  contract  was  closed,  and  consequently, 
;  was  a  Sunday  contract.     Several  answers  may  be  made 

1  suggestion.  Roberts  was,  himself,  only  an  attorney  in 
nd  his  power,  as  copied  in  the  record,  did  not  confer  ex- 
authority  to  constitute  sub-attorneys  or  agents  under 

His  letier  to  Bobo  did  not  instruct  him  to  sell  the  land 
»ze,  but  only  to  communicate  a  proposition.     Booze  did 

he  could  have  done  so,  elect  to  deal  with  Bobo  alone, 
Idressed  his  written  acceptance  to  Roberts,  and  adopted 
%il,  the  medium  by  which  the  letter  of  Roberts  to  Bobo 
sen  received,  as  the  means  of  final  transmission;  he  re^ 
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quested  Bobo  to  carry  the  letter  on  the  next  day  to  Bone^ 
(whither  Bobo  was  going  on  his  own  business)  and  putiiiD 
tiie  post-office.  This  Bobo  promised  to  do,  and  he  did  so  ac- 
cordingly. There  was  no  arrangement  that  Bobo  should  write 
informing  Roberts  of  Booze's  acceptance,  ot  that  Bobo  was 
to  take  any  further  part  in  the  transaction,  except  to  coby^ 
Booze's  letter  to  the  posi-office^  and  this  he  undertook  to  do  tt 
Booze's  request,  and  not  under  any  instructions  from  Bobots. 
It  is  plain  that  both  of  the  actors  m  the  Sunday  iDtenrieir 
treated  the  letter  as  the  sole  medium  of  acceptance,  and  as 
an  acceptance  designed  to  be  direct,  as  between  Booie  and 
Roberts.  We  think  it  unquestionable  that  no  contract  ouM 
into  existence  until  this  letter  was  delivered  into  the  po6t-offio» 
on  Monday,  and  that  then  the  contract  became  oomplete: 
Code,  section  2728 ;  4  Georgia  jReporU,  1 ;  5  Ibid.y  167.  For 
an  interesting  article  on  contracts  by  letter,  see  7  Amerietfi 
Law  Review,  433. 

6.  At  first  view  there  may  seem  to  be  a  taint  of  illegali^ 
upon  the  contract,  because  of  the  request  to  post  the  letter 
having  been  made  on  Sunday,  ami  of  the  subsequent  pcedns 
of  it  in  pursuance  of  that  request.  There  i»  certainly  hew 
some  resemblance  to  an  agency  created  on  Sunday  and  execo- 
ted  on  Monday.  But  the  act  requested  was  simply  a  me- 
chanical one,  and  nothing  was  to  be  done  towards  its  perform- 
ance till  the  Sabbath  had  ended.  To  treat  such  a  request  as 
the  delegation  of  a  power  or  the  creation  of  an  authority j  and 
to  set  aside  an  act  done  during  the  week,  as  mere  matter  of 
favor,  because  the  request  to  do  it  was  made  on  Sunday,  would 
be  over  strict.  So  nice  an  application  of  law  to  Sunday  tra&s- 
actions  would  scarcely  leave  a  man  free  to  direct  his  son  or 
his  servant  on  Sunday  night  where  to  commence  ploughing 
next  morning.  But  if  the  posting  of  the  letter  was  strictly 
the  execution  of  an  agency  created  on  Sunday,  the  act  of 
posting  was,  in  itself,  lawful,  and  if  not  lawfully  authority 
was  susceptible  of  being  lawfully  ratified  and  adopted:  OA^y 
section  2192.;  9  N.  H.,  500.  And  see  24  Vt.,  187,  317;  1» 
Ibidy  379;  36  Me.,  143;  49  Ibid.,  432;  27  Vt,  272; » 
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AUeD,  462;  3  Foster,  229;  44  Georgia  Reports,  541.  We 
iiiinkj  however,  it  is  not  a  breach  of  law  to  hand  even  a  basi- 
neas  letter,  on  Sunday,  to  another,  and  request  a  eonveyanee 
of  it  to  the  post-office,  to  take  place  on  the  ensuing  day;  and 
that  a  letter  thus  dealt  with  may  be  the  medium  of  closing  a 
lawful  contract. 

7.  One  of  the  grounds  in  the  motion  for  new  trial  involves 
the&ilure  of  complainant's  counsel  to  erase  from  one  of  the 
kttofi  which  went  out  with  the  jury,  a  memorandum,  made 
by  himself,  of  dates  as  to  the  time  of  its  reception,  and  of  the 
writing  and  mailing  of  the  reply.  On  objection  to  the  mem- 
onodum  as  evidence,  made  by  the  opposite  party,  the  counsel 
piomised  in  court  to  erase  it.  Doubtless  it  was  forgotten. 
Bat  it  did  no  harm.  The  evidence  was  substantially  in  con- 
fcnnity  to  the  memorandum,  and  the  jury  were  well  war- 
ranted in  finding  as  they  did.  The  real  pressure  of  the  case 
Was  upon  notice.  The  jury  thought  there  was  sufficient  no- 
tice, actual  or  constructive,  and  the  judge  below  was  satisfied 
with  their  finding.  Such  a  question  is  peculiarly  one  for  the 
j^7,  and  we  think  they  did  not  draw  their  conclusion  with- 
out premises  to  warrant  it. 

We  affirm  the  judgment. 


William  Amis,  plaintiflP  in  error,  vs.  Benjamin  T.  Came- 
BON,  executor,  defendant  in  error. 

'•  The  heirs  or  legatees  of  an  estate,  when  aU  are  of  full  age,  may  distribute 
the  same  by  consent  when  and  how  they  please,  so  that  they  do  not  leave 
debts  of  the  decedent  unpaid,  but  they  have  no  right,  as  against  creditors 
Who  are  not  parties  to  the  arrangement,  to  depart  from  the  due  course  of 
•dministration,  whether  at  the  time  of  so  doing  they  know  of  the  existence 
of  debts  or  not. 

•  Executors  who  qualified  in  1859,  but  returned  no  inventory  or  appraise* 
Qient,  and  never  submitted  their  actings  and  doings  to  the  supervision  of  the 
Ordinary,  by  making  return^  or  otherwise,  have  not  legally  administered,  as 
Against  a  creditor  of  the  testator;  and  they  cannot,  upon  a  plea  oi plene  ad- 
^nisiravU,  defend  themselves  against  the  suit  of  the  creditor  by  showing 
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that  although  the  assets  were  sufficient  to  pay  the  debt,  they  were  distrib- 
uted among  the  residuaFy  legatees  in  a  manner  agreed  upon  by  themselves, 
(the  executors  included,)  that  the  distribution  was  not  completed  till  after 
the  expiration  of  more  than  twelve  months  from  qualification  and  grant  of 
letters  testamentary,  that  in  the  meantime  due  notice  to  creditors  was  pob- 
lished  for  six  weeks  as  the  statute  requires,  and  that  no  account  of  the 
creditor's  demand  was  rendered  in,  nor  any  notice  given  of  the  same,  until 
some  years  after  the  executors  had  thus  parted  with  all  the  assets. 
3.  Where  the  conflict  in  evidence,  if  any,  was  between  parties  to  the  suit  on 
the  one  side,  and  a  disinterested  witness  on  the  other,  it  was  error  to  chaip 
the  jury  that  those  witnesses  were  to  have  the  preference  whoic  means  rf 
information  were  th*e  best  and  who  had  the  best  opportunity  to  notice  and 
remember  the  facts.  It  was  error,  also,  in  such  case,  to  charge  that,  in  the 
absence  of  any  corroborating  circumstance,  if  all  the  witnesses  were  sur- 
rounded by  the  same  circumstances,  and  were  alike  in  everything  bat  nun* 
bers,  the  evidence  of  two  would  overcome  the  evidence  of  one,  and  the 
jury  were  bound  to  believe  the  two  in  preference  to  the  one.  Where  wit- 
nesses are  parties  to  the  suit,  whatever  may  be  their  numbers,  their  oppo^ 
lunities,  or  means  of  information,  the  jury  are  to  judge  of  the  degree  in 
which  their  interest  affects  their  credibility. 

Administrators  and  executors.  Distribution.  Witness. 
Charge  of  Court.  Before  James  M.  Mobley,  Esq.,  Judge 
pro  hac  vice.    Troup  Superior  Court.    November  Term,  1874. 

This  suit  was  originally  brought  against  John  S.  Hill  and 
Benjamin  T.  Cameron,  as  executoi-s  of  Thomas  Cameron,  d^ 
ceased.  The  former  dying  pending  suit,  the  action  proceeds 
against  the  survivor.  The  fiicts  are  sufficiently  reported  in 
the  opinion. 

Speer  &  Speer  ;  John  S.  Bigby,  for  plaintiff  in  error. 

B.  H.  Bigham;  Ferrell  &  Longley,  for  defendant 

Bleckley,  Judge. 

Executors  were  sued  in  1869,  upon  a  note  made  by  their 
testator  in  1859.  The  will  was  probated  in  October,  1859| 
and  the  executors  qualified.  They,  with  others,  were  resida- 
ary  legatees — one  of  them  personally,  and  the  other  as  tros* 
tee  for  his  wife.  The  will  directed  the  payment  of  all  jwt 
debts.    It  provided  for  the  equal  division  of  the  residuum 
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commissioners,  and  the  executors  were  instructed  to  have 
uniissioners  appointed  for  tfiat  purpose.  The  residuary 
;atees  were  of  full  age,  and  prior  to  the  probate  of  the  will  they 
tered  into  a  written  contract  in  these  terms :  "  We  agree  to 
live  the  usual  legal  requirements,  forms  and  ceremonies,  in 
inging  to  sale  the  property  of  said  estate,  and  hereby  au- 
>*rize  and  request  the  executors  to  close  Hp  the  affairs  of  said 
ceased  without  the  delay  usually  attendant  upon  the  orders, 
Igmeots,  and  decisions  of  the  court."  Under  this  agree- 
at,  which  was  signed  by  the  executors  as  well  as  the  other 
liduajy  legatees,  the  executors  proceeded,  and  wound  up  the 
ale,  which  consisted  of  land,  slaves,  railroad  stock,  and 
ler  personal  property.  The  personalty,  exclusive  of  the 
ves,  was  ample  to  pay  all  the  debts,  and  all  were  paid  ex- 
)t  this  now  in  suit.  Funds  suflBcient  to  pay  this  were,  for 
ong  while,  kept  on  hand.  The  executors,  in  due  time,  ad- 
•tised  according  to  law,  for  six  weeks,  calling  upon  credi- 
8  to  render  in  their  claims,  and  this  claim  was  not  pre- 
ited  Dor  any  notice  given  of  it  till  1867,  before  which  time 
I  whole  estate  had  been  distributed.  The  distribution  was 
;  completed  within  twelve  months  after  qualification  and 
>  grant  of  letters  testamentary.  Ample  means  to  pay  this 
>t  were  retained  until  after  that  lapse  of  time.  In  the  dis« 
mtion,  one  of  the  executors  received  the  testator's  land  and 
1  has  it.  He  also  received  slaves  and  money.  The  other 
cutor,  as  trustee  for  his  wife,  received  his  equal  share  in 
oey  or  personal  property. 

There  is  no  doubt  that  this  creditor  could  follow  the  assets, 
compel  payment  of  his  demand  by  the  legatees,  pro  raiaj 
of  the  effects  which  they  received  from  the  estate  of  his 
tor;  but  the  question  is,  can  he  recover  a  judgment  against 
executors,  as  such,  over  their  plea  of  plene  adminidramt. 
.  It  is  well  settled  in  Georgia  that  heirs  or  legatees,  when 
>f  age,  may,  as  among  themselves,  settle  up  estates  as  they 
)6e,and  their  adjustment  will  be  good  against  one  another 
against  mere  strangers,  at  least  in  equity :  34  Georgia 
^>ri8, 152  ;  31  Ibid.,  763 ;  29  Ibid.,  585;  36/5id.,  184 ; 
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23  Ibid.,  142 ;  13  Ibid.,  478  ;  6  Ibid.,  443 ;  3  Ze«j/,m 
This  rule  we  have  no  puri)Ose  Or  wish  to  disturb;  but  we 
cannot  recognize  the  extension  of  it,  so  as  to  bind  creditors  by 
mere  contract  administration,  unless  tliey  have  assented  to  it 
They  are  entitled  to  call  for  legal  admiuistratioo,  and  here 
there  has  been  none. 

2.  The  executord»to6k  upon  themselves  the  legal  obligation 
to  execute  the  will  according  to  law.  They  qualified,  and 
then  they  cut  loose  from  the  ordinary  and  from  the  control  of 
the  statute,  and  put  themselves  under  the  private  contract 
into  which  they  had  entered  with  the  other  legatees.  They 
returned  no  inventory,  no  appraisement,  no  sales,  no  receipts, 
no  disbursements.  They  made  no  return  to  the  ordinary  of 
any  kind.  The  administration  which  they  conducted  was  not 
even  carried  into  the  ordinary's  oflBce,  much  less  carried 
through  it.  It  was  not  the  public,  official  administration 
which  the  law  requires,  but  a  private  administration,  gov- 
erned by  the  wishes  of  themselves  and  their  co-l^tees  in- 
stead of  the  law  of  the  land.  It  was  commenced,  prosecttted 
and  concluded  wholly  outside  of  the  office  which  the  law  had 
appointed  for  it  to  pass  through.  A  creditor  searching  lljat 
office  could  not  discover  what,  if  any  assets,  had  come  to  tlie 
hands  of  the  executors.  The  statute  under  which  they  qnali* 
fied  (Cobb's  Digest,  188 ;  8  Georffia  Reports,  399,)  reqaiwd 
them  to  return  an  inventory,  on  pain  of  being  held  liable  to 
creditors  as  executors  de  son  tort.  This  stringent  statute  they 
violated.  It  is  true  they  published  a  legal  notice  to  creditors 
warning  them  to  render  in  their  demands,  but  against  what 
assets  were  they  to  make  claim  ?  The  executors  had  charged 
themselves  with  none  in  that  place  where  creditors,  ui  all 
cases,  as  the  law  then  stood,  were  entitled  to  look  for  the  in- 
formation. If  they  had  complied  with  that  requisite  of  the 
statute,  this  creditor,  who  may  not  have  seen  their  advertise- 
ment, might  have  discovered  that  they  were  in  a  situation  to 
make  payment.  The  law,  at  least,  entitled  him  to  that  means 
of  information,  as  well  as  to  the  published  notice.  He  did 
not  respond  to  the  notice,  and  they  did  not  comply  with  the 
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Upon  what  principle  can  they,  who  were  themselves  in 
ult,  insist  that  they  sliall  stand  discharged  because  of  his 
ire?  On  the  facts  in  the  record,  we  do  not  think  the  ex- 
ors  have  supiK)rted  their  plea.  They  were  chargeable 
I  a  large  amount  of  assets,  for  which  they  have  not  legally 
anted.     They  are  to  be  deemed,  in  law,  as  having  them 

in  hand,  and  are  responsible  for  their, production  to  satis- 
his  creditor. 

.  The  court,  on  the  trial,  made  a  charge  to  the  jury  on  the 
ject  of  evidence  which  we  cannot  indorse.  The  conflict, 
ny,  was  between  the  plaintiflF's  witness  on  one  side,  who 
I  disinterested,  and  the  defendants  themselves,  on  the  other, 
ido  not  see  that  there  was  conflict;  but  suppose  there  was^ 
jury  could  not  be  bound  to  believe  or  disbelieve.  They 
•e  the  judges  of  credibility,  and  had  a  right  to  take  interest 
)  account,  as  well  as  the  elements  mentioned  by  the  court, 
portimity,  means  of  information,  number,  interest,  are  all 
)e  considered ;  but  at  last  the  jury  must  be  free  to  weigh 

evidence,  creiclit  or  discredit  the  witnesses,  find  out  the 
th,  and  follow  it:  39  Georgia  Reports^  597;  42  /5id., 
;  43  Ibid,  283.  Even  putting  interest  out  of  the  question^ 
court  hampered  the  jury  rather  too  much  on  the  conse- 
inces  of  mere  number :  10  Georgia  Reports,  184. 
Che  charge  in  relation  h)  positive  and  negative  evidence 
inot  error  in  itself,  and  to  one  point  presented  at  the  trial 
eems  to  have  been  applicable. 

rVhat  the  court  stated  to  the  jury  as  to  the  complication 
1  difficulty  of  the  case  cannot  be  harmonized  with  the 
ws  which  we  have  presented,  but  to  pronounce  it  error  in 

would  be  to  treat  it  with  a  seriousness  out  of  proportion 
b  its  importance.  Such  remarks  are  usually  intended  to 
e  the  minds  of  jurors  to  a  sufficient  pitch  of  gravity;  and 
baps  the  only  effect  is  to  make  them  investigate  the  facta 
•e  carefully,  and  form  their  verdict  with  greater  delibera- 
.  If  so,  they  are  harmless, 
'be  assignments  of  error  are  numerous,  and  we  have  not 
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dealt  with  them  all  separately,  but  the  priDcipIes  laid  <^, 
will  be  found  to  control  them  substantially. 
Judgment  reversed. 


Benjamin  G.  Lockett,  plaintiff  in  error,  m.  Jacob  ds- 
Neufville  d  a/.,  defendants  in  error. 

1.  The  statute  (Code  section  3266)  requiring  bond  from  the  plaintiff  in  ^' 
tachment,  with  good  security,  in  an  amount  at  least  double  the  debt$w«B 
to,  contemplates,  not  only  that  the  bond  shall  be  for  that  amount,  bat  tltft 
the  security  shall  be  good  for  the  like  amount.  It  is  not  the  purpose  of  il* 
statute  to  exact  bond  in  double  the  debt  and  security  for  less ;  nor  is  it  the 
province  of  the  officer  who  takes  the  bond  and  judges  of  the  securitfito 
conjecture  what  may  be  the  probable,  or  the  possible,  limit  of  the  defend-  ^ 
ant*s  damages.  He  is  authorized  to  accept  no  bond  for  a  less  amount  tbaa 
double  the  debt,  nor  any  security  except  security  good  for  at  least  dut 
amount. 

2.  In  a  proceeding  under  the  act  of  1873,  (Code,  section  3271)  to  Tcrify^ 
sufficiency  of  the  bond,  and  to  have  it  made  good,  if  not  so  already,  »e 
officer  is  to  be  governed  by  a  like  standard  of  security,  and  to  pronowce 
none  sufficient  which  is  not  good  for  an  amount  double  the  debt. 

3.  In  that  proceeding  no  question  of  amendment  can  be  entertained,  cxcej* 
amendment  of  the  bond,  and  of  that  only  in  so  far  as  may  be  neccssaij^ 
make  it  conform  to  law  as  a  bond  in  support  of  the  attachment  as  originally 
issued  and  levied. 

4.  If,  in  such  proceeding,  an  order  to  make  the  bond  good,  be  not  compM^ 
with  within  the  time  prescribed,  the  proper  final  order  is  one  declaring  tl* 
plaintift's  default,  and  directing  the  levying  officer  to  dismiss  the  levy.  ^^ 
order  that  the  attachment  and  the  levy  be  dismissed,  is  error. 

Attachment.  Bond.  Amendment.  Before  Judge  WRiGHt. 
Dougherty  County.     At  Chambers.     June  3d,  1875. 

Reported  in  the  opinion. 

B.  H.  Hill  &  Son  ;  Smith  &  Jones,  for  plaintiff  in  error. 

Joseph  Ganahl  ;  Warren  &  Hobbs,  for  defendants. 
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^i-^ex:kley,  Judge. 

«*uclge  Strozer  of  the  Albany  circuit  issued  an  attachment 
fevor  of  the  plaintiff  in  error  against  the  defendants  in 
^^>  for  three  quarters  of  a  million  of  dollars.  After  it  was 
'Vied,  a  proceeding  took  place  before  Judge  Wright,  the  suc- 
^^r  or  Judge  Strozer,  to  verify  the  sufficiency  of  the  plain- 
^ff's  bond,  in  the  mode  prescribed  by  the  act  of  18?B,  (Code, 
J^tion  3271.)  In  the  course  of  that  proceeding  Judge  Wright 
!ieW  that  the  bond  was  not  sufficiently  secured,  and  ordered 
^4t  additional  security  be  given  within  a  prescribed  time,  so 
*8  to  make  the  bond  secure,  to  at  lea^t  the  amount  of  the  debt 
'worii  to.  Compliance  with  this  order  was  attempted,  on  the 
?4ft  of  the  plaintiff,  but  at  the  final  hearing,  the  Judge  de- 
eded that  he  had  failed  to  comply,  and  ordered  that  the  at- 
ftchment  and  the  levy  thereon  be  dismissed. 

It  is  not  pretended  that  the  security  was  good  for  double 
he  debt  sworn  to,  and  therefore,  in  the  view  we  take  of  the 
'8fie,  it  is  quite  immaterial  whether  the  Judge  ruled  correctly 
►I'Dot  in  holding  that  because  of  the  want  of  full  ratification 
y  one  of  the  sureties  whose  name  was  signed  by  his  attorney 
Q  fact,  or  for  any  other  reason,  the  bond  was  not  well  secured 
^  the  extent  of  the  amount  of  the  debt  only.  If  in  trying 
^  follow  one  error  the  judge  committed  another,  the  result 
^ght  to  be  accepted  if  it  be  a  correct  result ;  and  we  think  that 
•*€  rgection  of  this  bond  was  proper,  because  it  did  not  come 
Pto  the  standard  of  security  which  the  law  lays  down, 
whether  it  came  up  to  the  different  and  lower  standard  laid 
Own  by  the  judge  or  not. 

1.  The  Code  declares,  section  3266,  that  "  the  party  seeking 
^e  attachment,  before  the  same  issues,  shall  also  give  bond, 
'*th  good  security,  in  an  amount  at  least  double  the  debt 
^orn  to,  payable  to  the  defendant  in  attachment,  conditioned 
^  pay  such  defendant  all  damages  that  lie  may  sustain,  and 
^  all  costs  that  may  be  incurred  by  him  in  consequence  of 
(log  out  the  attachment  in  the  event  the  plaintiff  shall  fail 
This  provision  is  perfectly  plain. 
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Its  obvious  meaning  is  that  the  bond  must  be  for  at  /es^ 
double  the  debt,  and,  when  for  the  minimum  amount,  tluU 
the  security  must  be  good  for  the  whole  bond,  not  for  part  of 
it  only.  Tliere  is  no  hint  that  the  bond  is  to  be  for  one 
amount  and  the  security  good  for  another  amount  Doable 
the  debt  is  made  the  standard  for  both.  Either  of  them,  if 
the  plaintiff  choose,  may  go  above;  there  is  no  limit  in  that 
directiofl;  but  neither  can  fall  below.  Double  tiie  debt,  li 
least,  is  the  stern  mandate  of  the  law,  and  plaintiffs  in  attieh- 
ment  must  comply  with  it  or  forbear  the  use  of  this  remedy. 
The  legislature  grants  the  remedy  on  terms,  and  whoever 
will  not  or  cannot  comply  with  these  terms  must  look  to  the 
other  modes  provided  by  the  law  for  prosecuting  their righta 
Thegiving,  not  only  of  bond,  but  of  good  security,  in  doable 
the  amount  of  the  debt  sworn  to,  is  a  condition  precedentto 
the  issuing ^f  attachment.  And  that  condition  the  officer  to 
whohi  application  is  made  for  the  writ,  has  no  right  to  wxive 
or  relax.  Nor  has  he  any  right  to  speculate  upon  the  proba- 
ble or  the  possible  limit  of  the  defendant's  damages.  It* 
not  for  him  to  foresee  what  property  will  be  levied  ui>on,hoW 
long  the  litigation  will  linger,  or  what  may  be  the  consequeDoes, 
in  any  respect,  of  the  proceeding.  The  law  trusts  him  witk 
no  such  questions.  It  is  said  that  the  object  of  the  bond  is 
indemnity  only.  That  is  true;  but  what  will  be  inderanitT 
has  been  settled  by  the  legislature.  According  to  the  plainly 
declared  will  of  the  legislature  a  defendant  in  attachment* 
entitled  to  be  indemnified  against  damages  and  costs  by  bond 
and  good  security  to  the  extent  of  double  the  debt  sworn  ta. 
It  may  be  that  no  case  will  ever  happen  which,  in  the  actw 
damages  sustained  and  costs  incurred,  will  exhaust  all  thein- 
demnity  which  the  law  affords ;  but  such  a  case  might  litppcDi 
and  whether  it  might  or  not,  no  less  indemnity  than  thatpi^ 
scribed,  can  be  forced  upon  a  party  by  any  court  or  offioef* 
Were  the  reasonableness  of  the  law  in  question,  it  might  be 
urged  in  favor  of  it,  that  the  plaintiff  is  burdened  with  giving 
good  security  once  for  all,  and  that  security,  worth  twice  the 
debt  when  the  attachment  was  sued  out,  may,  by  changoaand 


ATLANTA,  JULY  TERM,  1875.  457 

Lockett  de  Neufville  et  al. 

s  during  protracted  litigation,  be  worth  much  less  than  the 
\\  damages  in  the  end.  There  is  no  provision  for  exacting 
security,  from  time  to  time,  as  the  old  may  fail.  One  of 
risks,  therefore,  to  be  covered  by  the  high  security  de- 
ded  at  first,  is  a  change,  by  lapse  of  time,  in  the  resources  of 
e  who  become  bound  on  the  plaintiff's  bond. 
.  In  the  scrutiny  of  the  bond  provided  for  by  the  act  of 
3,  the  officer  is  to  work  to  one  end  only,  and  that  is,  if  the 
d  and  security  be  not  already  such  as  they  ought  to  have 
a  when  the  attachment  issued,  to  have  them  made  so.  The 
ie  standard  of  security  is  still  before  him,  and  he  has  no 
It  to  vary  it.  He  should  pronounce  no  security  sufficient 
ieh  is  not  good  for  double  the  debt  sworn  to. 
L  In  the  present  case  the  plaintiff  being  unable  to  satisfy 
judge  with  the  security,  proposed,  by  way  of  amendment 
lis  attachment  and  declaration,  to  reduce  the  debt  to  $100,- 
*  00,  and  presented  an  amendment  to  that  effect,  with  an 
r  to  allow  the  bond  and  security  already  given  to  stand, 
;ive  a  new  bond  with  ample  security  in  the  sum  of  $200,- 
00.  To  see  that  anything  like  this  was  quite  aside  from 
object  and  purpose  of  the  business  in  hand,  it  is  only  nec- 
ly  to  remember  that  the  judge  was  sitting  at  chambers,  as 
officer  who  had  issued  the  attachment  with  powers  no 
e  ample  than  a  justice  of  the  peace  or  a  notary  public 
lid  have  had  under  the  like  circumstances.  He  could  not 
upon  the  attachment  or  upon  the  declaration  in  any  man- 
whatever.  His  business  was  with  the  bond;  and  with  it 
the  sole  purpose  of  making  it  conform  to  the  law  as  a 
rl  in  support  of  the  attachment  as  issued  and  levied, 
endment  of  the  bond  to  that  extent,  or  the  acceptance  of 
iW  bond,  if  in  the  proper  amount  and  well  secured,  would 
3  been  within  his  functions;  but  beyond  this,  he  had  no 
era  with  amendment  or  with  substitution.  The  business 
and  was  to  bring  the  security  up  to  the  attachment,  not  to 
f  the  attachment  down  to  the  security. 
In  conformity  to  this  view  of  the  judge's  functions,  we 
that,  while  he  did  not  err  in  rejecting  the  bond,  he  did 
Vol.  lv.  30. 
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err  in  ordering  that  the  attacliment  and  the  levy  thereon  be 
dismissed.  The  only  final  order  which  can  be  passed,  on  Sut- 
ure of  the  plaintiff  to  comply  within  the  time  prescribed  by 
the  previous  order,  is  one  declaring  the  plaintiff's  defaalt,aDd 
directing  the  levying  officer  to  dismiss  the  levy.  Sach  an  order 
is  proper,  although  not  expressly  provided  for  by  tlie  statote, 
which,  itself  directs  the  levying  officer  to  dismiss  the  levy  in 
default  of  the  plaintiff's  compliance.  But  the  levying  officer 
should  have  some  authoritative  evidence  that  tlie  time  bas 
come  for  him  to  dismiss,  and,  to  that  end,  an  order  declaring 
the  default  and  instructing  him  to  dismiss  the  levy  is  appro- 
priate. Let  such  an  order  be  passed  in  the  present  case,  antes 
the  plaintiff,  within  such  reasonable  time  as  the  judge,  in  bis 
discretion,  may  prescribe,  shall  give  a  proj)er  attachment  bond, 
with  security,  good  for  double  the  amount  of  the  debt  sworn 
to. 

Judgment  reversed. 


Susan  J.  Thompson,  plaintiff  in  error,  vs.  The  Geobgu 
Railroad  AND  Banking  Company,  defendant  in  error. 

1.  A  motion  for  new  trial,  even  when  a  rule  nisi  is  granted  thereon,  is  W 
pleading ;  and  the  rule,  until  made  absolute,  is  not  a  judgment  of  the  cotf 
adjudicating  the  matters  of  fact  stated  in  the  motion. 

2.  The  granting  of  a  rule  nisi  for  a  new  trial,  and  entry  of  the  same  op* 
the  minutes,  even  with  an  order  that  the  rule  operate  as  a  superscdtUt  *» 
not  authenticate  the  matters  of  fact  alleged  in  the  motion.  The  fads,* 
be  accepted  as  true  in  the  supreme  court,  over  objection  made  at  the  JWF* 
time,  must,  if  the  new  trial  has  been  refused  in  the  court  below,  be  cfltiW 
as  true  in  the  bill  of  exceptions,  or  their  truth  must  clearly  appear  in  • 
record  by  some  other  direct  statement  of  the  judge. 

3,  For  the  bill  of  exceptions  to  show  truly  that  a  rule  nisi  for  a  new  trial  •• 
granted  upon  a  motion  which  alleged  certain  grounds  for  the  applici<Wi 
that  the  new  trial  was  refused,  and  that  such  ^[efusal  was,  upon  the  m«J 
grounds,  excepted  to  and  assigned  as  error,  is  no  sufficient  verificaDOB  • 
the  several  matters  of  fact  alleged  in  the  motion  as  grounds  for  a  ncwtt* 

4,  The  verdict,  in  the  present  case,  is  supported  by  the  e\-idencc,  and  is"*, 
contrary  to  law.  • 
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Practice  in  the  Supreme  Court.  New  trial.  Pleadings, 
fore  Judge  Hopkins.  DeKalb  Superior  Court.  March 
rro,  1874.    • 

Reported  in  the  opinion. 

B.  H.  Hill  &  Son,  for  plaintiff  in  error. 

HiLLYER  &  Brother  ;  Candler  &  Thomson,  for  de- 
Ddant. 

Bleckley,  Judge. 

There  is  but  a  single  decision  of  the  court  excepted  to,  and 
at  is  the  judgment  overruling  the  motion  for  a  new  trial. 
I  the  bill  of  exceptions  there  is  a  detailed  specification  of  the 
irious  grounds  contained  in  the  motion;  but  there  is  no 
itement,  direct  or  indirect,  that  the  matters  of  fact  which 
cse  grounds  involve  are  true.  The  bill  of  exceptions  and 
e  certificate  of  the  judge  annexed  thereto,  (which  latter  is 
the  usual  form)  cannot,  therefore,  be  taken  as  any  verifica- 
•n  whatever  of  these  matters  of  fact.  For  the  judge  to 
rtiiy  that  a  motion  was  made  by  the  party,  upon  certain 
^unds,  and  that  the  party  excepted,  upon  the  same  grounds, 
the  judgment  which  the  court  rendered  overruling  the  mo- 
Q,  is  simply  to  certify  to  two  things,  both  of  which  might 
perfectly  true,  wholly  irrespective  of  the  truth  of  any- 
ing  allied  in  the  grounds  themselves.  To  exhaust  such  a 
lificate,  it  is  enough  that  the  motion  was  made  on  the 
dunds  stated,lEind  that  the  judgment  overruling  it  was  ex- 
ited to  on  the  same  grounds.  There  was,  however,  granted 
tbe  court,  over  the  judge's  own  signature,  a  rule  nm,  call- 
{  upon  the  opposite  party  to  show  cause  why  a  new  trial 
oald  not  be  granted  upon  these  identical  grounds;  and  the 
le  contained  a  direction  that  it  should  operate  as  a  superse- 
1%  until  a  final  hearing  on  the  motion.  Moreover,  the  mo- 
lt, with  the  rule  nisi  annexed,  was  filed  in  the  clerk's  office, 
1  both  of  them  came  up  as  part  of  the  transcript  of  the 
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record.  It  is  thus  clear  that  the  grounds  of  the  motioD  hive 
all  the  authentication  possible  to  give  them  by  grantiDg  the 
rule  nmsLiid  ordering  a  supersedeas.  It  appears,  aLK),thtt 
the  rule  was  served  ufK)n  counsel  in  due  time,  and  there  is 
nothing  to  show  that  any  suggestion  was  made  to  the  ooort 
below  that  any  of  the  recitals  in  the  motion  were  UDtroe^or 
that  their  truth  was  brought  into  question  in  any  maoner 
whatever. 

Of  the  eight  grounds  in  the  motion,  one  relates  to  the  ex- 
clusion of  evidence,  and  five  to  charges  given  and  refiisabor 
fliilures  to  charge.  At  the  opening  of  the  argument  io  this 
court,  counsel  for  the  defendant  called  attention  to  the  state 
of  the  record  and  the  bill  of  exceptions,  touching  these  tf 
grounds,  and  moved  to  dismiss  the  writ  of  error  as  to  theBf 
or  to  restrict  the  investigation  and  judgment  here  to  the  two 
rf'maining  grounds;  one  of  which  is,  that  the  verdict  is  eoo- 
trary  to  the  evidence,  and  to  the  weight  of  evidence,  and  the 
other,  that  it  is  contrary  to  law.  It  devolves  upon  us,  there- 
fore, to  decide,  in  the  first  place,  upon  this  motion,  and  »^ 
how  much  of  the  plaintiff's  case  is  properly  before  us. 

In  Snelling  vs.  Dowdl^  15  Oeorgia  Reports^  607,  there  tm 
no  question  before  the  court  touching  the  rule  nisi ;  the  sole 
question  was  on  the  brief  of  evidence.  It  was  objected  totli 
brief  that  there  was  no  written  approval  of  it  by  the  eooi^ 
no  entry  of  such  approval  on  the  minutes,  and  no  writteocs- 
try  by  the  clerk  of  the  filing  of  the  brief  in  his  office.  Th* 
tUcts  were,  that  the  brief  was  filed  with  the  rule  niss,  eotered 
on  the  minutes  in  extenso,  immeiliately  following  the  rol^ 
rtiul  the  minutes  were  approved  and  signed  Uy  the  presidBI 
judge.  On  these  facts,  the  judgment  of  the  supreme oo*t 
was,  that  it  was  error  to  discharge  the  rule  nisi  on  the  objs^ 
ti<>ns  taken  to  the  brief;  and  it  was  held,  in  substanoe,  thit 
the  revision  and  approval  of  the  brief  appeared  with  si 
oient  certainty.  The  decision  was  by  two  judges  only.  » 
writing  out  the  opinion  Judge  Lumpkin  stated,  argu^ 
that  **  if  the  facts  assumed  in  the  rule  nisi  are  not  tnie,iti 
the  duty  of  the  opposing  counsel  to  controvert  them  tt  ihi 
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le  the  application  is  made.  We  are  bound  to  believe  that 
8  was  done/'  But  this  was  mere  obiter  ;  there  was  no  de- 
ion  of  the  court  to  that  effect,  and  the  case  called  for  no  de- 
ion  on  any  such  question.  No  point  had  been  made  upon 
e  facts  assumed  in  the  rule  nm  ;  the  points  made  werQ  upon 
e  brief  of  evi^dence,  and  upon  that  only.  Besides,  it  is  evi- 
ot  that  the  observation  of  the  learned  judge  in  regard  to 
Qtroverting  the  facts  at  the  time  of  the  application,  could 
>t  have  been  well  considered.  The  application  to  which  he 
fera  must  be  the  application  for  the  rule  7im.  Surely  it  is 
>t  the  duty  of  opposing  counsel  to  controvert  anything  then ; 
at  application  is,  or  may  be,  ex  parte;  opposing  counsel 
iednot  be  present;  the  office  of  the  rule  nisi  is  to  call  upon 
^posing  counsel  and  bring  them  in ;  it  is  granted  in  their 
0enoe  and  orders  them  up  to  show  cause ;  they  have  nothing 
do  with  the  rule  ni%i  until  after  it  is  granted :  21  Georgia 
^poris,  214. 

We  cannot  recognize  this  case  as  any  direct  authority  what- 
er  upon  the  verification  of  facts  alleged  in  the  rule.  It 
ITS  on  a  totally  different  subject,  namely :  the  revision  and 
proval  of  the  brief  of  evidence.  Nor  does  it,  by  analogy, 
erate  as  an  indirect  authority ;  for,  to  revise  and  sign  the 
notes  of  the  court,  with  the  brief  of  evidence  fully  re- 
ded thereon,  does  most  directly  and  distinctly  affirm  the 
istantial  correctness  of  the  brief  in  every  particular;  where- 
all  that  is  affirmed  touching  a  rule  nisif  by  revising  and 
ning  the  minutes  in  which  it  is  recorded,  is  that  the  rule  % 
there  set  out,  was  applied  for  and  granted.  Test  this  pro- 
dtion  by  the'case  of  a  rule  nisi  against  the  sheriff,  or  of  a 
e  nisi  to  foreclose  a  mortgage.  See  Choice  vs.  The  State^ 
Georgia  Reports^  462. 

The  next  case  in  which  anything  was  said  about  recitals  in 
tions  for  new  trial  is  Hatcher  vs.  The  SiaUf  18  Georgia 
TortSf  460.  It  does  not  appear  from  the  report  whether  a 
5  nisi  was  granted  or  not.  On  page  463,  Judge  Lumpkin 
j:  •*  Whether  the  motion  being  overruled,  the  judge  is  to 
mderstood  as  indorsing  the  truthfulness  of  all  the  &cts 
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assumed  in  the  motion  for  a  new  trial  is  somewhat  qaesdoO' 
able/'  The  probability  is  that  the  overruling  spoken  of  was 
a  refusal  to  make  the  rule  absolute,  but  be  that  as  it  maj^the 
case  decides  nothing. 

In  Bofwie  vs.  The  State,  19  Q^orgia  Reports^  1,  there  wasa 
direct  decision  that  a  charge  of  the  court  alleged  in  the  mo- 
tion, but  not  otherwise  verified,  where  there  was  a  want  of 
certainty  that  the  charge,  if  given,  was  hurtful  to  the  party 
complaining  of  it,  would  aflford  no  ground  for  granting  a 
new  trial  by  the  supreme  court.  The  question  of  verifying 
the  charge  being  blended  with  that  of  its  want  of  materialitf, 
the  decision  aids  but  little  in  the  present  inquiry.  Besides, 
in  tiie  preceding  case,  the  report  fiiils  to  show  whether  a  rak 
nm  was  or  was  not  granted. 

King  vs.  The  State,  21  Georgia  Reports,  220,  is  another 
case  in  which  the  report  is  silent  as  to  the  grant  or  refusal  of 
a  rule  nisi.  The  motion  for  a  new  trial,  as  one  of  the  grooods 
of  the  application,  alleged  that  the  court  erred  in  refusing  ft) 
allow  a  certain  question  to  be  propounded  to  the  prosecotor. 
It  was  ruled  that  it  did  not  appear  to  this  court  that  any  soca 
(juestion  was  propounded,  and  that  there  was  nothing  in  ^ 
record  to  sustain  that  ground  in  the  motion. 

In  Cameron  vs.  Ward,  22  Georgia  Reports,  168,  the  rale 
nisi  was  disallowed  by  the  court,  and  that  fact  is  assigned  tf 
one  of  the  reasons  for  not  accepting  the  recitals  as  aolheflW- 

The  later  case  of  Holland  vs.  Chambers,  in  the  same  vol* 
^nme,  page  193,  contains  a  very  clear  and  distinct  enunciation 
of  the  doctrine  that  granting  the  rule  nisi  authenticates  evtft- 
tliiug.  Judge  McDonald,  in  the  first  paragraph  of  I* 
opinion,  speaks  thus:  "Tiie  court  granted  the  rulenwi,*^ 
his  having  granted  it  is  equivalent  to  a  certificate  on  theptf* 
of  the  prasiding  judge  that  what  transpired  on  the  trial, 80 
far  as  it  is  stated  in  the  rule,  is  stated  correctly."  AocorJ* 
Jngly,  the  court,  in  that  case,  went  forward  and  passed  op* 
all  the  matters  set  out  in  the  rule,  treating  them  as  true.  I^ 
does  not  appear  from  the  report  of  the  case  that  any  poi"' 
was  made  by  counsel  on  the  bill  of  exceptions,  and  I  think  it 
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be  anderstood  that  none  was  in  fact  made,  for  there  is 
iog  in  the  liead-notes  to  the  opinion  which  refers  to  this 
!ct  Most  probably,  therefore,  this  ruling  of  the  court 
without  argument. 

uLain  &  Wed  va.  Densmore  &  Kyle,  30  Georgia  Reports^ 
and  Stone  vs.  Bancroft  &  Chamberlain^  Ibid.f  860,  are 
gly  on  the  line  of  requiring  direct  verification  in  the  bill 
ceptions;  but  in  neither  of  these  cases  does  it  appear 
a  rule  nisi  was  granted.  There  is,  however,  an  express 
x)Qtrolling  adjudication,  upon  the  very  point  now  before 
I  the  case  of  Olive  vs.  Herringlon,  33  Georgia  BeportSy 

There,  as  here,  the  rule  nisi  had  been  granted.  Judge 
PKIN,  in  delivering  the  opinion,  used  the  following  lan- 
e:  '^  There  was  a  motion  made  for  a  new  trial,  and  many 
e  grounds  are  for  charges  alleged  to  have  been  made,  for 
lis  to  charge,  and  because  the  jury  found  ex)ntrai7  to  the 
;es  given,  whereas,  it  does  not  appear  that  any  charge 
fiven  or  refused  by  the  court.  True,  the  fact  is  assumed 
s  rule  nm,  and  sundry  decisions  said  to  be  made  by  the 
are  therein  recited.  But  his  honor,  the  presiding  judge, 
kI  to  make  the  rule  absolute,  nor  does  he  anywhere  oer- 
9  this  court  that  the  grounds  taken  in  tiie  rule  nisi  are 

he  overruled  the  motion  because  there  was  abundant 
Dce  to  sustain  the  verdict.  We  do  not  sit  here  to  dis- 
ind  decide  abstract  questions  of  law,  but  to  investigate 
kI  errors  committed  by  the  court  below,  and  we  must  be 
ed,  upon  the  authority  of  the  court  itself,  what  the  errors 
lained  of  are  before  we  can  be  called  upon  to  reverse 
Suppose  we  were  to  iiold  that  upon  some  of  the 
ids  taken  in  the  rule  nisi  there  were  fatal  errors,  which 
red  the  correction  of  this  court,  his  honor  might  well  re- 
I  have  not  certified  to  the  supreme  court  that  tliese 
(,  fatal  in  their  opinion,  were  committed  by  me,  our 
hs  would  be  closed." 

i  think  that  since  this  case  of  Olive  vs.  HeiTington  it  has 
een  an  open  question  in  this  court,  that  the  recitals  in  the 
\i9ij  when  the  objection  has  been  insisted  on  here  by  counsel 
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at  the  proper  time^  have  stood  id  need  of  further  verifieatkHt, 
whether  the  rule  niei  was  granted  or  not,  unless  the  ooiirt  be- 
low went  further  and  made  the  rule  absolute.  See  46  Oeor-' 
gia  Reports,  159 ;  47  Ibid.,  625 ;  48  Ibid.,  425. 

If  the  case  of  Harrison  vs.  Hatcher,  44  Georgia  BepcrlSf 
638,  be  thought  an  instance  to  the  contrary,  it  is  onlj  neees- 
sary  to  read  the  case  carefully  to  see  that  it  is  not.  There 
appears  to  have  been  no  objection  urged  by  counsel,  at  wf 
time,  to  considering  the  unverified  grounds  in  the  motioDfor 
new  trial  because  they  were  not  verified.  The  difficulty  seen* 
to  have  arisen  when  the  case  came  to  be  taken  up  by  the  two 
judges  who  presided  in  it,  for  decision.  They  were  emhtf- 
rassed  in  their  efibrts  to  get  at  the  truth,  and  concluded  atltf^ 
as  there  was  only  a  motion,  and  no  rule  rnsi,  to  treat  the  judg- 
ment overruling  the  nM>tion  as  in  the  nature  of  a  judgmeot 
sustaining  a  demurrer  to  the  motion  and  assuming  as  true  all 
the  fects  stated.  If  there  had  been  a  rule  nisi,  what  tlieooort 
would  have  done  does  not  appear ;  nor  does  it  appear  what 
the  court  would  have  done  if  the  counsel  for  defendant  m  error, 
instead  of  arguing  the  grounds  of  the  motion  on  their  merits, 
had  taken  the  point,  and  insisted  upon  it,  that  the  uin'erifi^ 
matters  were  not  properly  authenticated,  and  therefore  not  here 
for  consideration.  If  this  view  of  the  case  is  not  correct,an<l 
the  decision  in  Harrison  vs.  Hatcher  is  opposed  to  the  cas© 
in  33  Geotyia  Reports,  46  Ibid.,  47  Ibid.,  and  48  IbOf 
supra,  then  is  that  case  borne  down  by  tlie  weight  of  the 
others  as  authority. 

We  put  our  decision  mainly  upon  authority,  holding  that 
on  questions  of  practice,  as  well  as  on  other  questions,  we  aw 
bound  to  n)ake  an  honest,  candid  search  afber  tl)e  law,  and 
simply  declare  it  as  we  find  it.  A  majority  of  the  oonrt(tb^ 
chief  justice  and  myself)  are,  however,  well  satisfied  with  the 
rule  upon  principle,  and  vrould  probably,  if  the  question  were 
res  integra,  decide  it  the  same  way.  A  motion  for  new  ferial 
is  mere  pleading :  17  Georgia  RepoHs,  141 ;  the  nK>vaDtcaD 
apply  for  a  new  trial  for  any  and  all  reasons  that  he  isdis|>09W 
to  allege;  he  has  as  wide  a  range  as  he  has  in  his  origin^ 
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ion,  and  the  court  has  no  power  to  restrict  him ;  he 
sent  his  motion  ex  parte  and  obtain  a  rule  nisi  in  the 
of  his  adversary  and  without  any  notice  to  him  what- 
1  Greorgia  Reports j  214;  and  it  has  been  held  by  this 
at  the  better  practice  is,  if  the  motion  sets  forth  any 
that  is  prima  facie  sufficient,  to  grant  the  rule  imi 
all  the  grounds  stand  over  for  consideration  at  the  final 
:  10  Georgia  Reports,  82.  It  is  not  the  practice  for 
)site  party  to  make  any  written  response  to  the  rule, 
3  grounds  of  the  motion,  so  that  what  he  urges  by  way 
tion  is  not  matter  of  record ;  and  there  is  no  law  re- 
the  court,  in  refusing  a  rule  absolute,  to  assign  any 
3r  its  action  whatever,  or  to  pass  any  judgment  prr>- 
g  the  grounds  of  the  motion  untrue.  The  party  has 
in  his  bill  of  exceptions,  and  in  that  only,  to  bring 
re  to  a  full  and  clear  showing  on  the  whole  truth  of 
If  the  grounds  of  his  motion  were  in  fact  true,  and 
so  allege  in  the  bill  of  exceptions,  the  judge  must  and 
;ify  to  their  truth.  Until  it  comes  to  giving  a  bill,  of 
ns  the  judge  may  lawfully  maintain  wliatever  silence 
es,  but  then  the  party  searches  him,  and  the  law  forces 
ipeak  out. 

lat  can  be  inferred  from  the  grant  of  a  supersedeas  is, 
judge,  in  one  or  more  of  the  eight  ground  stated  in 
on,  saw  someti)ing  which  he  deemed  sufficiently  im- 
to  warrant  him  in  delaying  the  officers  of  court  in  the 
n  of  their  costs  until  the  further  hearing  of  the  rule. 
md  that  the  rule  nisi  was  entered  upon  the  minutes. 
9S  it  was,  although  this  fact  does  not  affirmatively 
n  the  record.  Being  an  act  of  the  court,  it  should 
m  recorded  on  the  minutes,  but  that  would  not  aid  it 
ns  of  verifying  the  recitals.  Let  it  be  called  a  judg- 
the  court,  but  what  does  it  adjudge?  It  certainly 
adjudge  absolutely  the  truth  of  the  matters  of  fact 
n  the  motion,  for  if  it  did,  the  absent  party,  and  even 
rt  itself,  would  be  bound  by  it.  Construed  in  the 
the  course  of  practice  recommended  in  the  case  cited 
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above^  from  the  10  Georgia  Reports,  the  most  that  it  can  be 
said  to  adjudge  is,  that  some  one  or  more  of  the  grounds  o^ 
the  motion  were,  prima  faciei  good. 

The  motion  of  defendant's  counsel  to  restict  the  judgme*3^ 
of  review  in  this  court  to  the  two  grounds  alleging  the?^^"' 
diet  to  be  contrary  to  the  evidence  and  the  weight  of  evideo^^^^ 
and  contrary  to  law,  must  prevail.  And  in  reference  to  th^^^ 
two  grounds  we  find  no  error  in  refusing  a  new  trial.  V%^^ 
think  the  verdict  well  supported  by  the  evidence,  and  ^^^^ 
know  of  no  principle  of  law  that  it  violates. 

Judgment  affirmed. 

Jackson,  Judge,  concurring. 

It  is  hardly  necessary  for  me  to  say,  after  the  opinion  jis^^ 
delivered  by  my  brother  and  associate.  Judge  Bleckley,  tli^^ 
I  acquiesce  in  the  judgment  confining  this  bill  of  exception^ 
to  the  single  issue  of  whether  the  verdict  be  against  the  la^ 
and  the  evidence,  with  great  reluctance.     I  only  concur  be- 
cause the  authority  of  the  unanimous  opinion  of  this  court  id 
the  case  of  Olive  vb.  HerringUm,  33   Georgia  BeporiSj  580, 
binds  me.     But  for  that,  and  what  I  consider  the  spirit  of 
subsequent  adjudications  on  the  point,  I  should  hold  this  hiU 
of  exceptions  good  throughout.     My  mind  abhors  technical- 
ities, and  I  do  not  approve  the  judgment  on  principle. 


M.  H.  VanDyke,  plaintiflFin  error,  vs.  B.  A.  Martin  ef  at, 

defendants  in  error. 

• 

I.  The  final  trial  of  an  important  cause  involving  the  examination  of  o^^T 
witnesses,  the  investigation  of  numerous  facts,  and  the  application  of  lep 
principles,  should  be  full,  thorough  and  deliberate ;  and  such  a  trial,  cod- 
ing on  at  an  advanced  hour  on  Saturday,  the  last  day  of  the  term,  sho""* 
be  postponed  till  the  next  term,  at  the  instance  of  counsel  for  either  pa^yi 
or,  if  that  be  denied,  the  court  should  be  careful  not  to  exact  abre^ty* 
argument  on  the  part  of  objecting  counsel,  disproportionate  to  the  mateniB 
to  be  handled  and  the  labor  requisite  to  ample  discussion. 
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1  trial  by  jury,  even  in  civil  cases,  it  is  the  right  of  the  parties  to  be  fully 
ax-ci  by  their  counsel,  and  while  the  court  may,  and  should,  interpose  to  pre- 
txt  sl  needless  consumption  of  time,  argument  should  not  be  cut  short  simply 
csLuse  there  is  not  enough  of  the  term  remaining  for  it  to  be  heard  at 
isonable  length.  It  is  better  that,  for  the  time  being,  the  whole  trial 
>ixld  fail,  than  that  it  should  fail  in  an  essential  part  and  be  concluded 
er  the  protest  of  the  losing  party,  with  that  part  slighted  or  omitted, 
Le  last  link  in  a  chain  of  legal  right  is  as  sacred  as  the  first, 
lleged  errors  which  the  record  before  this  court  does  not  enable  it  to  ex- 
line  fully,  will  not  be  ruled  on  adversely  to  the  decision  below. 

'ractice  in  the  Superior  Court.  Trial.  Attorney.  Ar- 
lent  of  counsel.  Practice  in  the  Supreme  Court.  Before 
ge  Knight.  Lumpkin  Superior  Court.  April  Term, 
5. 

i^his  case  is  fully  reported  in  the  opinion. 

W'lER  BoYD;  John  A.  Wimpy,  for  plaintiflFin  error. 

B«  A.  Martin  ;  H.  P.  Bell  ;  W.  P.  Price,  for  defend- 

its. 

Bleckley,  Judge. 

This  was  a  bill  in  equity  which  had  for  its  object  one  of 
^0  things — the  discharge  of  VanDyke,  the  complainant, 
^^  a  judgment  in  favor  of  tlie  defendant,  Martin,  rendered 
^  a  court  of  law,  against  one  Hamilton,  as  principal,  and  the 
"^Qiplainant,  as  security,  or  the  subjecting  of  certain  mining 
^^perty  to  re-sale  for  the  payment  of  that  judgment.  The 
^rd  now  before  the  court,  though  not  full,  is  sufficient  to 
how  that  the  complainant  attempted  two  lines  of  attack — one 
'^,  to  re-open  the  judgment  on  the  ground  that  it  was  oon- 
^^  under  a  mistake  as  to  the  consideration  for  which  the 
^bt  was  made,  and  then  urge  that  the  real  consideration  had 
^'Ittl ;  the  other  was,  to  establish  that  Martin,  the  plaintiff 
^  the  judgment,  had  jointly,  with  Parker,  purchased  under 
9  at  sheriff's  sale,  valuable  mining  property  which  belonged 
^  the  principal  debtor,  Hamilton,  at  a  bid  almost  nominal, 
^mpared  to  its  real  value,  and  to  have  that  sale  set  aside  as 
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fraudulent,  and  the  property  re-sold  at  a  fiiir  sale;  or  else,  // 
the  purchasers  were  allowed  to  hold  on  to  the  property,  to 
have  the  execution  under  which  it  was  sold,  entered  satisfied, 
as  against  the  complainant,  VanDyke,  the  security.  Itfu^ 
ther  appears,  that  on  complainant's  first  line  of  attack  he  bad 
to  encounter  what  was  claimed  to  be  the  bar  of  a  former  judg- 
ment adjudicating  the  question  against  him. 

Thus,  whatever  the  real  merits  of  the  case  may  have  bees, 
(and  we  rule  nothing  on  that  subject,)  it  was  certainly  one  of 
considerable  complexity  and  difficulty,  involving  the  qa«" 
tions,  as  matter  of  law  and  fact,  whether  the  mistake  alleged 
existed  and  constituted  sufficient  cau^^  for  opening  the  jndg- 
ment;  whether,  as  matter  of  law  and  fact,  such  opening  of  it 
was  barred  by  another  judgment;  whether,  as  matter  of  fcc^ 
the  debt  embraced  in  the  judgment  was  founded  on  a  given 
consideration ;  whether,  as  matter  of  feet,  that  consideration 
had  failal;  whether,  as  matter  of  law,  such  failure  constitnted 
a  defense  to  the  debt  and  ought  to  defeat  the  judgment; 
whether,  as  matter  of  fact,  the  sheriff's  sale  was  fraudulent; 
whether,  as  matter  of  law,  if  the  sale  were  not  set  aside,  lh« 
complainant  could  have  relief  against  the  judgment,  because 
the  plaintiff  had  obtained  the  principal  debtor's  pro|>ertyata 
price  grossly  inadequate ;  and  whether,  as  matter  of  fcotj 
there  was  such  gross  inadequacy  or  not. 

The  judgment  was  rendered  in  1869,  and  was  for  a  littw 
less  than  ?500  00,  principal  and  interest  The  property  io 
question  was  sold  under  it  in  1872,  and  brought  $6600. 
There  was  evidence  on  the  trial  tending  to  prove  that  it  ^^5 
worth  $10,000  00  or  $15,000  00. 

It  seems,  from  the  record,  that  the  case  was  taken  up  oo 
Saturday,  the  last  day  of  the  term,  before  dinner,  counsel  ^ 
both  parties  announcing  ready,  and  striking  a  jury.  Tb* 
trial  commenced  immediately  after  dinner.  As  we  understand 
the  record  the  court  forced  the  complainant  to  trial  again^ 
the  asseverations  of  his  counsel  that  there  was  not  sufficient 
time  in  which  to  try  the  cause.  We  do  not  consider  the  an- 
nouncement of  ready,  as  incompatible  with  insisting  that  tii« 
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left;  to  the  court  was  too  short  for.the  trial.  Eeadinees 
rial  simply  involves  fiill  preparation,  and  the  absence  of 
cause  to  be  shown  for  a  continuance  at  the  party's  instance. 
>es  not  mean  that  there  is  time  to  do  wliat  the  party  is 
j^  to  do  if  time  would  serve.  To  have  a  case  postponed 
le  last  hours  of  the  term  it  cannot  be  necessary  that  a 
^  should  represent  himself  not  ready  for  trial.  He  might 
iady  and  anxious,  and  so  state,  but  add  tiiat  he  objected 
X)ceed  then,  because  the  court  was  not  ready  to  afford  him 
1  and  fair  trial  for  want  of  ample  time. 

2.  We  think  that  in  the  present  case  the  complainant's 
sel  were  right,  and  the  court  mistaken-— •the  time  was  nut 
cient.     To  draw  out  the  facts,  to  say  nothing  of  dealing 

the  Igw,  some  ten  or  twelve  witnesses  had  to  be  exam- 
,and  several  lengthy  documents  introduced,  read  and 
tinized.  This  was  not  a  case  for  Saturday  afternoon.  It 
ild  have  been  entered  upon  earlier  in  the  term,  or  not  at 

The  court  probably  felt  the  pressure  of  the  situation, 
t  limited  the  counsel — two  for  complainant  and  two  for 
ndant — to  thirty  minutes  each  in  argument.  Com- 
lant's  counsel  complain  of  this  also,  and  it  is  one  of  the 
uds  of  the  motion  for  new  trial.  We  think,  after  counsel 
protested  against  being  brought  into  such  a  corner,  they 
It  not  to  have  been  pushed  to  the  wall.  The  timeallow- 
beni  was  not  reasonably  sufficient,  for  they  had  to  discuss, 

in  his  own  half  hour,  both  the  law  and  the  facts  of  a  very 
iderable  litigation.  The  time  might  be  reasonable  for  the 
odant's  counsel,  and  yet  not  reasonable  for  the  complain- 
\  counsel.  Upon  the  latter  rested  the  burthen  of  making 
a  case,  while  the  former  had  but  to  parry  such  blows  as 
bt  be  given.  The  shorter  the  fight  the  better,  it  may  be, 
lim  to  whom  a  drawn  battle  is  equal  to  victory.  If  the 
)n  for  the  restriction  was  that  no  more  time  could  be  af- 
ed,  the  term  should  have  been  permitted  to  expire  without 
lading  the  trial.     It  is  better  that  a  term  should  be  lost 

that  a  judgment  should  be  rendered  against  a  single 
>r  without  granting  him,  in  full^  every  right.     Argument 
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is  not  only  a  right,  but  a  material  one.  It  is  not  a  mere  or^ix^i^oi 
namental  fringe,  hung  upon  the  border  of  a  trial.  Trial,  uoM^'.BLin 
der  our  system,  is  a  co-operation  of  minds — a  grave  and  seriooEV  <zdoj 
consultation  over  what  should  be  done  and  how  the  end  sboaUfmiaild 
be  accomplished.  The  attorneys  in  the  cause  are  not  mecv^^ei^ 
carriers  to  bring  in  materials  for  constructing  the  edifio 
they  have  a  right,  as  representing  the  parties,  to  suggest  whea::: 
every  important  stone  should  be  laid,  and  to  assign  reasonrrsBDo 

drawn  from  legitimate  sources,  in  support  of  their  suggestioiK-:^!^ 
Their  reasons  may  be  good  or  bad,  but  such  as  they  are  th^  ^ 
should  be  heard  and  considered. 

3.  Upon  the  record  before  this  court  we  cannot  pronoucn^^ 
upon  the  other  grounds  contained  in  the  motion  for  a  il^i^ 
trial.     It  was  stated  in  the  argument  that  the  cause  had  h^^ 
here  previously  on  one  or  two  occasions,  and  the  record  iheo 
brought  up  was  relied  upon  to  aid  in  the  present  review  of 
the  alleged  errors,  but  there  is  nothing  in  the  bill  of  ezc^ 
tions  to  identify  this  as  the  same  case  heretofore  considered 
It  was  urged  that  the  verdict  was  right,  and  therefore  tbii 
the  judgment  ought  to  stand  affirmed;  but  we  are  unwilling 
to  commit  ourselves  to  the  bad  logic  of  holding  that  a  case 
not  fully  tried  has  reached  a  final  result,  absolutely  biodiog 
upon  the  losing  party. 

Let  it  be  tried  over. 


Matthew  Daly  et  oZ.,  plaintiffs  in  error,  vs.  Hinbs  4 
Hobbs,  defendants  in  error. 

Matthew  Daly,  plaintiff  in  error,  vs.  Hikes  &  HoBft 
defendants  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  these  cases.) 

I.  Employment  of  attorneys  by  the  principal  alone,  to  defend  scire  f^ 
against  principal  and  bail,  will  not  subject  the  bail  to  any  liability  foe  * 
attorney's  fees  ;  and  a  verdict  for  such  fees  against  both,  jointly,  is  contn^ 
to  law  and  without  evidence. 


^Z/ir 
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In  an  action  by  attorneys  against  their  client,  for  fees  in  criminal  cases 
nrhich  were  never  tried,  while  it  is  competent  for  the  plaintiffs,  by  parol 
evidence,  to  disclose  fully  the  nature  and  magnitude  of  the  offenses  charged, 
the  difficulties  of  defense,  and  the  dangers  of  conviction,  it  is  not  compe- 
tent for  their  witnesses  to  testify  that  certain  facts  appeared  from  the  cases ; 
such  as  that  the  defendant  participated  in  elections,  and  subsequently, 
when  pressed  to  enter  the  military  service,  claimed  exemption  on  the 
ground  that  he  was  a  British  subject,  and  made  affidavit  that  he  had  never 
exercised  any  of  the  rights  of  citizenship ;  nor  can  the  witnesses  testify 
that  though  the  evidence  was  clear  that  the  defendant  had  voted,  the  solici- 
tor had  his  affidavit  denying  it ;  or  that  the  indictments,  if  true,  showed 
Jiat  the  defendant  had  sworn  to  citizenship  and  voted,  and  then,  after  ar- 
rest as  a  conscript,  had  sworn  he  was  not  a  citizen,  but  a  British  subject. 
What  appeared  from  cases  never  tried,  would  depend  on  conclusions  drawn 
3y  the  witnesses ;  and  what  was  contained  in  affidavits,  or  shtyum  by  in- 
dictments, would  be  better  established  by  the  documents  themselves,  or  by 
copies  from  the  record. 

'While  the  pecuniary  condition  of  the  client  at  the  time  of  engaging  coun- 
sel, or  at  the  time  their  services  were  rendered,  may  be  pertinent  in  gradu- 
sUing  fees,  what  it  has  come  to  be  several  years  later  is  irrelevant. 
Verdict  not  satisfactory  in  amount,  on  the  peculiar  facts. 

Attorney  and  client.  Fees.  Bail.  Principal  and  security, 
vidence.  Before  Judge  Hill.  Bibb  Superior  Court.  Oc- 
ber  Terra,  1874. 

Reported  in  the  opinion. 

Lanier  &  Anderson,  Hill  &  Harris,  for  plaintifis  in 
I'or. 

A.  O.  Baoon,  for  defendants. 

« 
Bleckley,  Judge. 

Two  cases  are  embraced  in  this  bill  of  exceptions,  having 
^n  tried  together  in  th«  court  below.  One  of  the  actions 
"as against  Matthew  Daly,  alone;  the  other  against  Matthew 
«id  Dennis  Daly.  Hines  &  Hobbs  were  the  plaintifis  in 
K)th. 

In  December,  1863,  Matthew  Daly  employe<l  Hines  & 
3obbe  to  aseist  in  his  defense  upon  three  indictments,  one  for 
'faeatuig  and  swindling,  one  for  illegal  voting,  and  one  for 
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false  swearing,  and  gave  them  his  note  for  $500  00.  Th^ 
note  is  the  foundation  of  one  of  these  suits.  Dennis  Da"^ 
became  bail  for  Matthew  in  all  three  of  the  prosecutioiz=a 
Proceedings  were  commenced  to  forfeit  the  recognizanoes  i 
1866 ;  and  an  account  for  services  rendered  by  Hines  &  Hol>A 
in  respect  to  these  proceedings,  is  the  foundation  of  the  other 
suit. 

1.  As  to  Dennis  Daly,  although  he  was  a  party  to  tbewrf/s 
of  scire  facias  brought  to  enforce  the  recognizances,  there  b 
no  evidence  that  he  took  any  part  in  employing  coonsel,  or 
that  any  services  were  rendered  at  his  instance.  His  princi- 
pal had  no  authority,  so  far  as  appears,  to  make  any  oaotnct 
on  his  behalf.  The  recovery,  in  the  joint  action  is,  therefor^ 
as  to  him,  contrary  to  law  and  without  evidence:  11  Sbepi 
147.  There  was  much  evidence  introduced  by  the  plaintifi 
on  the  trial,  and  certain  parts  of  it  were  objected  to  as  illegal 
Certain  other  parts  of  it  were  set  out  in  the  6th  and  7th 
grounds  of  the  motion  for  new  trial,*  as  objected  to,  but  the 
judge  states,  in  his  order  overruling  the  motion,  that  these 
grounds  are  not  true.  For  this  reason,  although  counsel  have 
filed  a  consent  on  tlie  subject,  we  deem  it  best  not  to  consider 
these  grounds,  and  we  make  no  ruling  upon  them. 

2.  Therfocond  head-note  to  this  opinion  indicates  withsaf* 
ficient  clearness  the  evidence  which  we  do  not  approve,  the 
admission  of  which  is  complained  of  in  the  4th,  5th,  and9lh 
grounds  of  the  motion  for  new  trial.  Our  judgment  is  that 
all  the  evidence  set  forth  in  these  grounds  ought  to  have  been 
excluded,  except  the  last  Sentence  in  the  9th  ground,  which 
declares  the  opinion  of  Colonel  Hines,  the  witness,  that  but 
for  the  course  of  management  pursued,  Daly  would  have 
been  convicted.  We  tiiink  it  was  incompetent  for  Messia. 
Hobbs  and  Vason  to  testify  to  what  appeared  from  the  caaefc 
The  cases  were  never  tried,  and  their  statement  that  oertaia 
facts  appeared  from  them  must  have  been  but  the  conchisiom 
of  their  own  minds.  If  they  meant,  not  to  indicate  their  con- 
clusions, but  to  recite  the  contents  of  the  pleadings,  they  were 
still  on  forbidden  ground,  for  thectmtents  of  the  pleadings,  ai 
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dings,  coald  be  shown  only  by  copies  or  duly  authenti- 
J  transcripts.  We  think,  also,  they  should  not  have  been 
wed  to  state,  as  a  fact,  that  the  affidavit  in  the  hands  of  the 
sitor  was  to  a  certain  effect.  If  the  contents  of  the  affi- 
it  were  relevant,  the  document  itself,  or  a  copy,  ought  to 
e  been  produced,  or  the  non-production  accounted  for. 
J  same  principle  applies  to  the  evidence  of  Colonel  Hines, 
Terence  to  the  indictments ;  and  as  the  indictments  them- 
•C8,  or  rather  certified  transcripts,  were  in  evidence,  a  com- 
iSOB  of  them  with  his  testimony  affords  a  striking  illustra- 
I  of  the  danger  of  trusting  to  the  memory  of  witnesses 
m  the  higher  and  better  evidence  is  attainable.  Colonel 
les  testified  thattlieindictments,  if  true,  showed  that  Daly 

sworn,  first,  that  he  was  a  citizen  of  Georgia,  and  voted, 

that  after  he  was  arrested  as  a  conscript  he  swore  he  was 
a  citizen,  but  a  British  subject.  In  point  of  fact  the  la- 
iments,  as  contained  in  the  record,  fail  to  show  that  Daly 
r  swore  either  that  he  was  a  citizen  of  Georgia  or  a  British 
ject,  or  that  he  ever  was  arrested  as  a  conscript,  or  that  he 
r  was  a  conscript,  or  that  he  ever  was  arrested.  Colonel 
les  knew  all  these  facts,  doubtless,  from  other  sources,  and 
estly  thought  they  were  shown  by  the  indictments.  It 
OS  he  was  mistaken. 

.  On  cross-examination,  Daly  was  required  to  answer, 
rthe  objection  of  his  counsel,  whether  he  had  not  made 
ley  since  the  war,  and  what  he  was  worth  at  the  time  of 
1.  Other  witnesses  (experts)  in  the  case  referred  to  the 
miary  condition  of  the  client  as  a  proper  element  to  be 
lidered  in  fixing  the  amount  of  fees ;  but  they  did  not  and 
d  not  mean  that  his  condition,  after  the  contract  and  aft;er 
he  services  had  been  rendered,  would  have  anything  to 
rith  the  question.  Here  the  last  services  were  in  1868, 
the  trial  took  place  in  1874.  Undoubtedly  the  client's 
perity  after  1868,  and  his  actual  pecuniary  standing  at 
trial,  were  totally  irrelevant. 

The  note  sued  on  was  a  Confederate  contract.  Daly,  ao- 
log  to  bis  testimony,  understood  it  to  cover  full  fees,  and 

Vol.  lv.  31, 


474         SUPREME  COURT  OF  GEOROLL 

Daly  et  al,  vs.  Hines  &  Hobbs. 

to  be  dischargeable  in  Confederate  money.    The  plaintifiys:^ 
Uie  contrary,  treated  it  as  a  mere  retainer,  and  regarded  tXj 
final  limit  of  the  fees  as  left  open.     There  was  evidence  of  t£i 
value  of  Confederate  money,  and  of  the  valoeof  the  phinl 
services.     Judge  Lyon  fixed  the  aggregate  valde  of  the 
vices  in  both  case  at  ^500  00,  and  Mr.  Irvin  fixed  it  at  $450. 
These  were  the  only  wholly  disinterested  witnesses  who  testi* 
fied  on  the  subject     The  interested  witnesses,  among  wbom 
we  include  Judge  Yason,  as  his  firm  were  associated  in  all 
the  cases  with  Hines  &  Hobbs,  and  claimed  eqaal  fees  with 
theirs,  made  estimates  much   higher.     The  jury  allowed  in 
the  two  cases  $475  00,  with  interest  on  $225  00  from  ftte 
date  of  the  note,  and  on  $250  00  firom  January  Ist,  1868.  IT 
we  were  altogether  satisfied  with  this  result  we  should  refiise 
a  new  trial,  except  as  to  Dennis  Daly,  notwithstanding  the 
errors  which  appear  in  the  record,  but  we  are  not    We  thak 
it  appears  from  Judge  Lyon's  testimony  that  the  delay  of  pif* 
ment  was  taken  into  consideration  by  him,  and  that  be  did 
not  contemplate  any  increase  of  his  estimate  by  the  additioo 
of  interest.     What  may  have  been  in  Mr.  Irvin's  mind  on 
that  subject,  is  not  so  clear,  but  as  his  estimate  covers  aIl8e^ 
vices  in  each  prosecution  down  to  the  final  disposition  of  i^ 
facias  on  bond,  it  is  not  probable  that  his  real  meaning  oooM 
be  reconciled  with  the  allowance  of  any  interest  whatever 
prior  to  that  date.     Several  facts  impress  us  and  incline  us  to 
adopt,  substantially.  Judge  Lyon's  estimate.     These  fiictsar^ 
that  Vason  &  Davis  are,  it  seems,  to  be  compensated  ontke 
same  scale  as  Hines  &  Hobbs;  that  all  the  recognizances  were 
Confederate   contracts,   and    therefore,   perhaps,   represew 
much  less  actual  money  than  their  nominal  amounts;  andtk 
prosecutions,  though  stirred  a  little  in  1866,  seem  toha^ 
rather  worn  out  with  the  war.     They  appear  to  have  t«Aw 
tiie  tact  of  counsel  more  than  their  learning  or  labor,  and  to 
have  required  only  to  be  continued  from  term  to  term  uofl 
passions  had  subsided,  and  times  had  changed.     They  vd* 
all  ended  by  noL  pros,,  and  that  shows  they  were  virtually 
defunct,  for  otherwise  it  would  be  imputing  to  public  offiocii 
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Gs  dereliction  to  suppose  that  they  would  suffer  such  grave 
usatioDS  to  be  thus  disposed  of.  One  of  the  cases^  at  least, 
it  which  concerned  illegal  voting  for  president  of  the  Coo- 
lerate  States^  and  members  of  the  Confederate  congress^ 
d  become  ^utterly  impotent.  Neither  the  indictment  nor  the 
nd  could  have  given  any  serious  trouble  after  the  state  had 
St  her  place  in  the  Confederacy,  and  declared  for  the  union. 

On  the  whole,  we  reverse  the  judgments  in  both  cases,  un- 
^  the  plaintifls  below  shall  elect  to  write  off  the  interest  in 
»th  up  to  the  rendition  of  judgment,  and  enter  a  noL  proa. 

to  Dennis  Daly  in  the  case  to  which  he  is  a  party.  In  the 
'ent  of  their  so  doing,  then,  the  judgments,  thus  modified, 
"e  affirmed. 

In  thus  disposing  of  the  cases,  we  pronounce  nothing  pos- 
ively  as  to  whether  the  verdicts,  as  to  amount,  are  contrary 
>  evidence  or  not.  We  put  the  grant  of  new  trial  upon  the 
dmission  of  illegal  evidence,  and  the  want  of  evidence  to 
Wge  Dennis  Daly. 

Judgment  reversed. 


4meua  B.  Lester,  plaintiff  in  error,  vs.  The  Piedmont 
AND  Arlington  Life  Insurance  Company,  defendant 
in  error. 

Phjb  Piedmont  and  Arlington  Life  Insurance  Com- 
pany, plaintiff  in  error,  vs.  Amelia  B.  Lester,  defendant 
in  error. 

(Jacxson,  Judge,  having  been  of  counsel,  did  not  preside.) 

.  A  verdict,  in  a  civil  case,  founded  on  contract,  where  no  issuable  defense 
is  filed  on  oath,  is  illegal.  The  court  must  take  the  responsibility  of  ren- 
dering judgment  without  a  jury.  Under  the  constitution,  an  issuable  de- 
fense, on  oath,  is  required  to  put  the  case  before  the  jury,  or  to  give  them 
any  power  whatever,  to  deal  with  it. 

A  letter  introduced  as  evidence  need  not  all  be  read  by  the  party  who  in- 
tiodaces  it.  It  is  idl  in  evidence,  and  either  party  may  read  from  it  such 
ptxts  as  ^enre  his  purpose. 
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3.  If,  construing  the  declaration  altogether,  including  a  copy  of  the  writL^^ 
contract  declared  upon,  whether  such  contract  be  embodied  in  the  ( 
tion  or  annexed  to  it,  the  amount  claimed  by  the  plaintiff,  and  the  t 
when  it  was  payable,  can  be  arrived  at  with  reasonable  certainty,  the  1 
of  direct  averments  on  these  points  will  not  be  cause  for  arresting  the  ja€%. 
ment. 

4.  To  subject  an  insurance  company,  under  the  statute,  to  damages  and  attor- 
ney's fees,  a  demand  for  the  amount  due  on  the  policy,  and  a  refusal  to 
pay,  sixty  days  before  suit  is  brought,  must  be  plainly  averred.    In  the  ab- 
sence of  a  distinct  averment  to  that  effect,  the  judgment,  as  to  these  items 
will  be  arrested. 

Practice  in  the  Superior  Court.  Pleadings.  Judgments. 
Verdicts.  Evidence.  Insurance.  Damages.  Demand.  Be- 
fore Judge  Clark.  Sumter  Superior  Court  April  Term, 
1876. 

Reported  in  the  opinion. 

N.  A.  Smith,  for  plaintiff  in  error  in  first  case  and  fer 
defendant  in  second. 

R.  F.  Lyon,  contra. 
Bleckley,  Judge. 

These  two  bills  of  exception,  one  by  either  party,  arc  10 
tlie  same  case.  The  action  below  was  by  Mrs.  Lester  against 
the  insurance  company,  and  was  founded  on  a  policy  of  io" 
surance  upon  the  life  of  her  husband.  The  policy  "^  ** 
out  at  full  length  in  the  body  of  the  declaration.  The  action 
sounded  in  complaint,  but  there  was  no  direct,  |>08itive  state* 
ment  of  the  amount  due  on  the  policy,  or  when  it  became 
due.  All  the  terms  and  conditions  of  the  policy  were  setoot, 
and  compliance  therewith  on  the  part  of  the  insured  V^ 
averred ;  and  the  time  of  Mr.  Lester's  death  was  allegA 
and  also  that  proofs  of  death  had  been  submitted  to,  and  i«* 
ceived  by,  the  company  more  than  ninety  days  before  suit  ^ 
brought  The  declaration  claimed,  in  general  temos,  die 
amount  due  on  the  policy,  with  interest;  and,  also,  tweotj^ 
five  per  cent,  damages  for  refusal  to  pay,  besides  PMSonabfe 
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neys'  fees  for  prosecuting  the  suit.  It  was  averred  in  the 
iration,  that  at  the  time  of  submitting  proofs  of  death  the 
itiff  duly  applied  to  the  company  for  the  amount  due  her 
le  policy ;  but  there  was  no  averment  of  any  application 
wards,  or  that  she  ever  demanded  payment ;  and  the  only 
ment  of  refusal  was  that  the  company  ''have  hitherto  re- 
1  and  still  do  refuse  to  pay  her  the  amount  due  on  said 
y,  or  any  part  thereof,  which  refusal  is  in  bad  fiiith,  on 
part  of  said  company."  On  the  face  of  the  policy,  the 
pany  had  ninety  days  within  which  to  make  payment, 
•  due  notice  and  proof  of  death.  The  amount  covered 
15,000  00,  subject  to  certain  specified  deductions, 
he  company  filed  no  plea  and  made  no  answer  to  the  suit 
itever.  At  the  trial  term  the  jury  rendered  a  verdict  for 
plaintiff,  including  therein  twenty-five  per  cent  damages 
$500  00  for  attorney's  fees ;  and  judgment  was  entered 
01)  the  verdict,  signed  by  counsel  in  the  usual  form  of 
jments  upon  verdicts.  During  the  same  term  the  defend- 
moved  for  a  new  trial,  and  in  arrest  of  judgment. 
Tie  first  ground  of  the  motion  for  a  new  trial  was,  that 
)tiations  were  pending  for  a  reference  of  the  claim  toarbi- 
ion,  and  that  the  company  in  not  making  defense  had 
A  on  the  information  and  belief  that  the  suit  had  been 
idrawn ;  that  under  these  circumstances,  the  verdict  oper- 
as a  surprise,  there  being  a  good  defense  to  the  merits, 
eh  would  otherwise  have  been  presented.  This  defense 
set  out,  which  consisted  in  alleged  violations  of  the  terms 
he  policy,  on  the  part  of  the  assured,  by  delay  to  make 
aio  payments,  etc.  Affidavits  touching  the  various  facts 
)lve<l  in  this  ground  are  contained  in  the  record.  Other 
Jnds  of  the  motion  were,  that  the  verdict  is  contrary  to 
lenoe;  that  it  is  contrary  to  law;  that  the  evidence  showed 
)ad  faith;  that  the  evidence  did  not  entitle  the  plaintiff 
lamages  or  to  attorney's  fees ;  and  that  the  damages  are 
ssive.  The  last  ground  was  a  complaint  that  a  certain 
r,  written  by  the  president  of  the  company,  and  intro- 
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duced  by  the  plaintiff  in  evidenoe,  was  read  to  the  jarj       i 
part  only,  a  |)art  favorable  to  the  defendant  being  omitted-* 

The  grounds  of  the  motion  in  arrest  of  judgment  we«)^ 
that  there  is  no  sufficient  cause  of  action  set  forth  in  the  d  eiv 
laration,  and  several  others;  one  involving  the  nature  of  tfje 
suit;   others,  the  want  of  certainty,  particularly  a»  to  tiie 
amount  of  the  indebtedness. 

The  presiding  judge  refused  to  arrest  the  judgment,  bat 
granted  a  new  trial.  The  latter  judgment  comes  here  at  the 
instance  of  the  plaintiff,  and  the  former  at  the  instance  of  the 
defendant. 

We  do  not  find  it  necessary,  in  affirming  the  grant  of  aner 
trial,  to  pass  definitely  on  tlie  first  ground  of  the  motio&y 
which  was  the  one  most  amply  discussed  and  most  stronglf 
contested  in  the  argument  made  before  this  court  The  same 
question  of  surprise  cannot  again  arise  in  tire  case,  and  will 
probably  never  arise,  under  like  circumstances,  in  any  othtf 
case.  It  is  proper  for  us  to  observe,  however,  that  we  dee« 
the  showing  made  by  the  company  as  rather  weak,  on  the  sub- 
ject of  diligence.  The  information  which  misled  came,  not 
from  the  plaintiff  or  any  authorized  agent  of  hers,  but  frofli 
and  through  tiie  company's  agents.  It  will  not  do  to  hold 
that  a  corporation  can  be  excused  by  propositions  proceeding 
from  strangers  to  the  suit,  or  by  erroneous  information  de- 
rived from  its  own  agents,  where  the  opix)eite  party  has  con- 
tributed nothing  to  the  error.  We  are  quite  sure  tbit  we 
should  not,  ourselves,  have  granted  a  new  trial  upon  thtf 
ground ;  but  so  much  are  we  disposed  to  defer  to  the  judg- 
ment of  the  circuit  bench  where  a  new  trial  has  been  granted, 
we  should  feel  great  reluctance  to  interfere  in  the  present  ctf«» 
even  if  this  ground  stood  alone.  But  so  far  from  standioj 
alone,  it  is  supported  by  another  ground  free  from  all  manntf 
of  doubt. 

1.  The  verdict,  as  one  ground  of  the  motion  for  neirtrUi 
is  alleged  to  be  illegal ;  and  it  is  most  manifestly  illegal  Tk^ 
jury  had  no  power  to  render  it.  According  to  the  oonstiti- 
tion,  (Code,  section  509 1,*)  the  court  is  required  to  render 
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^ment  without  the  verdict  of  a  jury  in  all  civil  cases 
ided  on  contract,  where  an  issuable  defense  is  not  filed  on 

1.  This  was  a  civil  case  founded  on  contract,  and  there 
i  no  defense  whatever  filed  to  it  The  court  was  the  sole 
an  of  trial,  and  should  have  taken  the  responsibility  of 
srtaining  the  amount  recoverable,  and  judgment  should 
re  been  rendered,  substantially,  in  the  form  prescribed  by 

I  mle  of  court.  For  the  jury  to  have  access  to  such  a  case, 
»^  must  be  an  issuable  defense  on  oath.  Without  that 
idition  is  fulfilled,  the  jury  have  nothing  whatever  to  do 
th  a  civil  case  founded  on  contract.  Here  a  jury  trial  t(X)k 
Mse,  which  was  wholly  unauthorized  by  law ;  in  fact,  it  was 
rectly  contrary  to  the  constitution.  For  this  reason,  the 
vdict  cannot  stand.  The  case  has  not  yet  been  tried  by 
at  tribunal  which  the  constitution  appoints  to  try  it.  It  is 
» answer  to  this  position  to  say  that  the  Code,  section  2850, 
providing  for  subjecting  insurance  companies  to  damageis 
tH  attorney's  fees,  directs,  in  substance,  that  the  bad  faith  of 
•  refusal  to  pay  shall  be  judged  of  by  the  jury.  In  this 
9e,a8  we  shall  presently  see,  the  elements  of  damages  and 
toriitjy'g  fees  were  not  in  the  pleadings,  but  even  if  they  had 
^,  the  case  itself  would  not  have  been  any  the  less  a  civil 
%  founded  on  contract ;  and  if  it  be  the  purpose  of  this 
^te  to  refer  it  to  a  jury,  in  the  absence  of  an  issuable  plea 
pported  by  oath,  the  purpose  must  fail.  It  may  be  that 
QUiges  and  attorney's  fees  cannot  be.  assessed  at  all,  unless 
^  jary  pass  upon  the  good  or  bad  faith  of  the  company's 
^1,  but  that  consequence,  if  it  be  true,  (which  there  is  no 
siBion  now  to  decide,)  cannot  0))erat6  to  change  the  consti- 
tioDal  organ  of  trial. 

2.  There  was  no  error  in  reading  only  a  part  of  the  letter, 
te  whole  letter  was  in  evidence,  and  either  party  had  a  right 
read  from  it,  more  or  less  of  its  contents,  so  far  as  relevant. 
Georgia  Reports^  318. 

8.  The  motion  in  arrest  of  judgment  was  properly  over- 
!ed  as  to  the  cause  of  action  on  the  policy,  treated  simply 
a  debt,  and  without  reference  to  the  damages  and  aitor- 
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Dey's  fees  claimed  for  refusal  to  pay.    The  declaration  is  loo^ 
and  inartificial,  but  it  sets  forth  the  policy  in  full,  with  all  m 
terms  and  conditions,  and  from  the  whole,  taken  togeth^ 
amount  claimed,  the  time  of  payment,  etc.,  can  be  arrived 
with  reasonable  certainty. 

4.  But  as  to  the  damages  and  attorney's  fees,  the  judgm^ 
ought  to  have  been  arrested.     These  sums  appeared  on  ^1 
face  of  the  verdict  separately,  and  the  judgment  was  oom^c 
quently  not  an  entirety,  in  such  a  sense  as  to  render  it  iodivis 
ibie,  and  therefore  bad  in  toto  because  bad  in  part.  The  pla/o- 
tifi*  did  not  allege  demand  and  refusal  with  sufficient  certainty 
and  distinctness  to  subject  the  company  to  such  a  forfeiture 
for  non-payment.     The  Code,  section  2860,  makes  the  forfeit- 
ure depend  on  refusal  for  sixty  days  afler  demand.    The  de- 
mand ought,  therefore,  to  be  averred  as  taking  place  at  a  time 
when  the  plaintiff  had  a  right  to  exact  present  paymentytod 
the  declaration  should  show   that  refusal,  in  bad  fkitb,  wis 
made  and  persisted  in  for  sixty  days.     There  is  no  ckmM 
in  direct  terms,  averred  in  this  declaration;  and  the  onljap-     , 
plication  for  payment  alleged  is  that  which  took  place  at  the 
time  of  submitting  proof  of  death,  etc.,  and  that  was  before 
the  plaintiff  had  a  right  to  make  al)Solute  demand  for  pay- 
ment ;  for  the  company,  according  to  the  terms  of  the  policji 
could   defer  payment  for  ninety  days,  or  perhaps  for  eighty- 
nine  days,  afler  receiving  the  stipulated  proofs.     Demand  be 
ing  indispensable  to  the  cause  of  action,  so  far  as  the  damage 
and  attorney's  fees  are  concerned,  and  no  demand  whatever, 
as  we  hold,  being  allege<l,  there  is  no  cause  of  action  setfort" 
in  the  declaration,  in  respect  to  damages  and  attorney's  ft* 
As  to  these  matters,  the  case  is  not  one  alleging  the  cause » 
action  defectively,  but  of  not  alleging  it  at  all. 

In  holding  that,  on  the  motion  made,  the  judgment  shoflW 
have  been  arrested  only  to  the  extent  of  the  damages  and  at* 
torney's  fees,  we  are  not  to  be  understood  a^  ruling  that  the 
whole  of  the  judgment  might  not  have  been  arrested,  \i^ 
motion  had  embraced  the  ground  that,  according  to  the  reooA 
there  was  no  valid  trial  of  the  case.     For  myself,  I  will  aVt 
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;  if  that  ground  had  been  presented  I  should  have  sustained 
It  is,  liowever,  enough  that  we  have  ruled  it  good  cause 
new  trial. 

udguient  on  the  plain  tiff  ^s  bill  of  exceptions  affirmed, 
udgment  on  the  defendant's  bill  of  exceptions  reversed  in 
ir  as  damages  and  attorney's  fees  are  concerned. 


BERT  Henderson^  plaintiff  in  error,  vs,  Thomas  A. 
Walker  et  cJ.,  receivers,  defendants  in  error. 

Receivers  of  a  railroad,  holding  possession  for  a  court  of  chancery,  and 
)erating  the  road  under  the  orders  of  that  court,  are  not  subject  to  suit  in 
eir  official  capacity,  for  a  personal  injury  to  one  of  their  employees,  rc- 
Iting  from  the  negligence  of  others  of  their  employees  in  the  same  scr- 
ee. 

uch  a  suit  being  brought,  by  leave  of  the  court  improvidently  granted, 
was  proper  to  revoke  the  order  granting  leave,  and  to  dismiss  the  action. 

lailroads.  Torts.  Receivers.  Before  Judge  Underwood. 
yd  Superior  Court.     January  Term,  1875. 

Reported  in  the  opinion. 

OHNSON  &  McCamy;  Dabney  &  FoucHE,  for  plaintiff 
rror. 

I.  RowELL,  for  defendants. 

Ilecklky,  Judge. 

c  new  and  interesjiing  question  in  the  jurisprudence  of  our 
i  is  made  in  this  record.  B<iceivers  were  in  possession  of 
ilroad  under  a  court  of  equity,  operating  it  and  using  its 
chises  under  the  orders  of  that  court.  One  of  their  em- 
'ees,  whilst  engaged  in  working  upon  a  bridge  on  the  line 
he  road,  received  a  personal  injury,  in  consequence  of  the 
iigence  of  his  co-employees  in  the  same  service,  his  1^  be- 
broken  from  some  improper  handling  of  a  rope  used  in 
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erecting  the  structure.     He  petitioned  for  leave  to  bring  soi'^ 
against  the  receivers,  and  it  was  granted.    He  brought  suv^ 
accordingly  against  them  in  their  official  capacity.     A  motic::; 
was  made  at  the  trial,  in  behalf  of  the  defendants,  to  dism^ 
the  declaration.     It  was  sustained ;  the  declaration  was  dis- 
missed, and  the  order  granting  leave  to  sue  was  rescinded,  oa 
the  ground  that  there  was  no  cause  of  action.     The  geneni 
rule  of  the  com  man  law  remains  of  force  in  Greorgia,  that  the 
principal  is  not  liable  to  an  agent  for  injuries  arising  from  the 
negligence  or  misconduct  of  other  agents  about  the  same 
business :     Code,  section  2202.     An  exception  prevails  by 
statute  in  the  case  of  the  employes  of  railroad  companies: 
Coile,  sections  2083,  3033,  .3036. 

It  admits  of  some  doubt  whether  the  exception  embnces 
any  injuries  but  such  as  are  sustained  from  the  running  of 
cars  or  engines.  We  are  inclin^l  to  think  the  terms  of  sec- 
tion 3033  are  broad  enough  to  comprehend  all  injuries,  and 
that  the  chief,  if  not  the  only  difference  between  an  employee 
of  a  railroad  company,  and  a  stranger  to  the  comi^any,  in  re- 
spect to  the  right  to  recover,  is  that  tlie  doctrine  of  contribu- 
tory negligence,  recognized  in  section  3034,  applies  to  the 
latter  only.  The  former,  in  order  to  recover  anything,  must 
be  without  fault;  he  is  denied  the  advantage  of  apportioning 
the  damages  according  to  the  degree  of  his  own  negh'gence  or 
misconduct  as  compared  with  that  of  the  company  or  its  other 
employees:  See  Code,  section  3036;  35  Georgia  iZcporfe,  108* 
In  the  present  case,  however,  we  find  it  unnecessary  to  rule 
the  question  whether,  if  this  plaintiff  were  an  employee  of » 
railroad  company,  he  would  have  a  cause  of  action  or  not. 
He  shows  by  his  declaration  that  he  is  not  such  an  employee. 
He  rests  his  case  on  a  statutory  right,  and  yet  does  not  po* 
himself  into  the  only  class  to  which  the  right  belongs.  Tb« 
company  owning  the  road  was  not  in  possession.  It  had  do 
employees.  There  was  no  privity  between  it  and  the  plaintiff. 
He  was  not  its  servant;  it  was  not  his  master.  It  had  noth" 
ing  to  do  with  selecting  his  co-employees  whose  negligeD<* 
caused  the  injury.     A  court  of  equity,  by  its  officers,  thei** 
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if8,  had  possessioo  of  the  road;  and  the  plaintiff,  instead 
ring  himself  elsewhere  to  a  railroad  company  or  corpora- 
voluntarily  hired  himself  to  these  ministers  of  tlie  law. 
think  the  letter  of  his  situation  is  the  law  of  it,  and  that 
3  was  not  in  fact  in  the  employment  of  a  railroad  cora- 
',  he  is  not  to  be  considered  in  such  employment  by  con- 
ation. Unless  the  contrary  appeared  the  receivership  is 
\  deemed  a  compulsory  one;  there  is  no  presumption  that 
:^oeivers  went  in  on  the  application  of  the  company  or  by 
oosent.  They  represent,  not  the  company  but  the  court, 
property  and  franchise  of  the  company  have  been  seized, 
the  court,  subordinate  to  the  laws  of  the  land,  is  for  the 
\  being,  the  lord  paramount.  Doubtless  the  receivers  as 
men  carriers,  bear  a  relation  to  the  public  very  similar  to 
of  other  common  carriers;  but  the  difference  between  the 
lie  and  this  plaintiff  is,  that  the  public  can  appeal  to  a 
iral  law  applicable  as  against  all  common  carries,  whereas, 
plaintiff  must  invoke  a  special  statutory  provision  which 
not  reach  all  employers  alike,  but  only  railroad  compa- 
.  Other  classes  of  employers  have  not  been  made  sub- 
for  injuries  sustained  by  one  servant  through  the  fault  of 
ther. 

t  would  be  uncandid  to  deny  that,  to  a  certain  extent,  the 
e  reasons  of  public  policy  and  of  private  justice  which 
for  the  protection  of  the  operatives  on  a  railroad  when 
lers  or  lessees  are  in  possession,  apply  when  receivers  are 
ossession,  and  making  use  of  their  possession  to  carry  on 
same  business,  in  the  same  way.  While  receivers  repre- 
the  court,  they  are  not  acting  for  the  benefit  of  the  court, 
for  that  of  creditors  and  owners;  and  what  is  made  or 
d  by  their  operations  is  mere  private  property.  Still,  it  is 
p  that  the  employees  of  receivers  are  not  within  the  words 
be  Code,  and  to  extend  the  words  by  construction,  so  as 
ibject  the  company*s  assets  to  pay  damages  for  the  care- 
less or  misconduct  of  men  whom  neither  the  officen^or 
(b  of  the  company  had  any  part  in  selecting,  would  be  at- 
ed  with  difficulties,  both  technical  and  practical.     Inju- 
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ries  to  freight  and  passengers  may  come  under  the  head  (^ 
expenses  of  administration;  but  to  include  under  that  hec^ 
the  damages  caused  by  one  necessary  agent  of  administratl-^ 
to  his  fellow,  would  be  like  punishing  the  bo<ly  because  C:^ 
hand  or  foot.had  wounded  the  other. 

Decisions  may  be  found  on  a  somewhat  different  line  fro^ 
that  which  we  deem  the  true  one:  See  20  Ohio  State  R.,  137, 
150;  Redfield  on  Carriers,  section  37.     But  it  is  not  improv- 
able that  even  these  would  square  with  the  princi|)al  groaods 
on  which  we  place  our  judgment,  namely,  that  the  employee 
of  receivers  is  not  to  be  treated  as  the  employee  of  a  railroad 
company,  so  as  to  entitle  him  to  reap  the  fruits  of  a  stetote 
which  offers  nothing  to  any  but  the  latter  class  of  employees. 

Judgment  affirmed. 


Augustus  L.  Dortic,  plaintiff  in  error,  tw.  Alexandbb  E. 
Dugas,  defendant  in  error. 

1.  Partnership  transactions  with  third  persons  which  took  place  after  the  siic 
of  his  interest  by  one  partner  to  another,  and  after  the  retiring  partner  h«o 
ceased  to  be  a  member  of  the  firm,  are  not  admissible  in  evidence  ag^ 
him,  upon  the  question  of  the  value  of  his  interest  when  sold,  nor  upon 
the  question  of  fraud  or  mistake  in  the  contract  of  sale.  And  equally  ^ 
admissible  are  judgments  rendered  against  the  new  firm,  to  which  the  r^ 
tired  member  was  no  party. 

2.  An  order  of  court  distributing  money  to  a  mortgage  in  preference  to  i^ 
ordinary  judgment,  is  no  evidence,  against  a  stranger,  of  the  cxistcoc<f 
date,  amount  or  consideration  of  the  mortgage,  nor  of  its  rank  as  comp«*" 
with  the  judgment. 

3.  Declarations  as  to  the  value  of  a  partner's  interest  in  the  partnerehip* 
terprise,  not  connected  with  any  specific  statement  touching  the  propertfi 
liabilities,  credit,  income  or  resources  of  the  firm,  are  not  reprcsentatioB* 
of  a  fact,  but  expressions  of  opinion  only. 

4.  If,  in  the  course  of  negotiations  between  two  partners,  pending  afl  ^ 
by  one  to  sell  out  his  interest  to  the  other,  a  third  partner,  having  W* 
ter  opportunities  than  either  of  them  to  form  a  correct  opinion  of  the  ti1« 
of  the  interest  in  question,  voluntarily  expresses  a  pretended  opinioOf  v^ 
representing  his  real  belief,  both  of  the  others  believing  him  sincere  wb* 
he  is  not,  neither  of  these  will  be  responsible  for  his  want  of  candor,  mi 
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''er  much  his  pretended  opinion  (acquiesced  in  by  both)  may  influence 
in  the  final  transaction,  the  sale  will  not,  on  that  account,  be  set 
It  might  be  otherwise,  if  the  misrepresentation  related  to  matter  of 
5tead  of  matter  of  opinion. 

rroneous  opinion,  common  to  both  parties,  as  to  the  value  of  a  port- 
p  interest,  is  not  such  mistake  of  fact  as  will  warrant  a  rescission,  in 
,  of  the  sale  of  such  interest. 

equal  opportunities  for  knowing  the  truth,  a  party  grossly  failing  to 
1  himself  must  take  the  consequence  of  his  neglect. 
ry  instructed  that  they  had  no  power  to  rectify  contracts,  would 
iheless  understand  that  they  could  declare  the  one  in  question  re- 
k1  for  fraud,  when  further  instructed  that  every  man  is  held  to  the 
St  integrity,  and  relief  should  be  given  against  any  advantage  obtained 
jh  deceitful  practices  or  fraudulent  acts,  whether  committed  by  mis- 
dentation  or  otherwise. 

ss  there  was  actual  fraud  in  the  seller,  the  circumstances  of  the 
nt  case  would  not  warrant  a  rescission  of  the  contract,  even  if  the  in- 
sold  was  of  no  actual  value,  which  fact  is  not  established  by  the  evi- 
i.  It  is  not  clearly  shown  that  the  value  was  less  than  the  price  paid, 
here  seems  to  be  no  evidence  whatever  of  intentional  wrong. 
:  a  business  was  worthless  when  purchased,  and  yet  was  not  discovered 
e  purchaser  to  be  so,  until  more  than  four  years  thereafter,  would 
'  great  and  continuous  inattention  on  his  part,  or  great  obscurity  in  the 
ct. 

tnership.     Evidence.     Mortgage.     Mistake.     Rescis- 
Sale.      Fraud.     Before  Judge  Gibson.     Kicbmoud 
ior  Court.     January  Adjourned  Term,  1875. 

rtic  filed  his  bill  against  Dugas,  making,  in  brief,  the 
ingcase: 

gas  induced  him  to  enter,  at  Augusta,  Georgia,  Feb- 
14th,  1866,  into  a  timber  cutting  partnership  with 
Dugas,)  Benjamin  R.  Holt  and  William  Wallace,  two 
ers,  whom  Dugas  introduced  and  recommended,  un- 
liicles  of  agreement,  by  which  the  firm  name  was  to 
lit,  Dugas  &  Company ;  the  partnership  was  to  las*t  for 
ar,  firom  February  14th,  1866  ;  Holt,  Dugas  and  Dor- 
re  to  contribute  82,000  00  each  as  capital,  and  Holt  and 
ce  were  to  be  the  business  managers.  Operations  began 
rith  in  South  Carolina,  under  the  personal  supervision 
It  and  Wallace,  and  Dugas  resided  with  them  at  the 
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scene  of  operations.     On  representations  of  the  prosperitjr 
the  bnsiness  being  great,  and  that  more  money  was  needed     t 
make  it  available,  the  firm  borrowed  $5,500  00  from  Doi-ti 
at  various  times  up  to  January  8th,  1867,  and  gave  him  t/>< 
firm  notes  therefor,  all  due  February,  1868.    On  the  7tli  €>i 
February,  1867,  Dortic,  on  the  representations  of  Dngas  and 
Holt  that  it  was  worth  that  amount,  l)ought  Dugns'  interest 
in  the  firm,  and  paid  him  $4,000  00  in  cash  therefor.    Dortic 
continued  in  business  with  Holt  and  Wallace  under  the  firto 
name  of  Benjamin  R.  Holt  &  Com|)any,  and,  under  renew«l 
representations  of  prosperity,  lent  that  firm  $500  O0andto(fe 
its  note  therefor.     In  the  fall  of  1867  Dortic  withdrew,  and 
Holt  and  Wallace  continued  as  the  firm  of  Holt  and  WallioPf 
and  moved  to  Tatnall  and  adjacent  counties  in  Georgia.  Here, 
in  1868,  the  firm  mortgaged  all  its  property  to  Guerard  AHol- 
combe,  of  Savannah,  for  $6,501  00,  Dortic  having  no  knowl- 
edge of  the  transaction.     In  1869  the  firm  of  Holt  &  Wal- 
lace gave  its  note  to  Dortic  for  $6,630  00,  amount  of  thelosM 
previously  stated,  and  in  1870  Dortic  reduced  this  tojndfe- 
ment,  but  Guerard '&  Holcombe  came  in  as  prior  mortgage* 
and  secured  $939  69,  the  total  amount  realized  by  tliesbcrin 
from  the  sale  of  Holt  &  Wallace's  pro|)erty.     Both  Holtaod 
Wallace  then  left  the  State.     Dortic  has  never  received  |lW 
of  tlie  moneys  loaned  by  him  as  al>ove  stated,  and  only  learned 
of  Holt  &  Wallace's  transactions  after  his  withdrawal,  siioitly 
before  the  filing  of  his  bill.     Dugas  must  have  known  the 
real  condition  of  the  business  of  the  firm  of  Holt,  Dugas* 
Company,  and  the  true  character  of  Holt  and  Wallace  whea 
he  (Dugas)  was  living  with  those  parties  at  the  scene  of  tb* 
firm's  operations  in  South  Carolina ;  he  violated  the  obl^' 
tions  of  partnership  and  good  faith  by  not  informing  D(H** 
of  tfie  real  state  of  affairs ;  he  committed  a  legal  fraud  oB 
Dortic  by  selling  him  his  (Dugas')  interest  in  Holt,  Dugas* 
Company  for  ^,000  00  under  false  or  mistaken  reprcBeoif 
tions  of  that  being  its  value,  when  it  was  in  feet  worth  litft 
or  nothing  at  the  time;  by  like  representation  he  (DogasjM 
Dortic  to  continue  in  business  with  Holt  and  Wallace,  audit 
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1I7  and  solely  by  Dortic's  iaith  and  confidence  in  Dugas 
be  (Dortic)  has  lost,  in  these  transactions  the  $2,000  00 
into  the  business  of  Holt,  Dugas  &  Company,  the  $5,500 
that  firm,  the  $4,000  00  paid  Dugas  for  his  interest,  and 
J600  00  lent  Benjamin  R.  Holt  &  Company— total,  $12,- 
00.  The  bill  then  prays  that  the  sale  of  Dugas'  interest 
k>rtic  be  set  aside,  and  that  Dugas  be  ordered  to  pay  Dor- 
he  $4,000  00  paid  for  it,  and  interest  thereon  from  Feb-, 
y  7th,  1867,  the  time  of  sale,  and  that  Dugas  l)e  further 
red  to  pay  Dot  tic  his  (Dugas')  ])art  of  the  firm  debt  of 
t,  Dugas  &  Company  to  Dortic. 

ti  his  answer  Dugas  admits  that  the  partnership  was 
led  as  stated  in  the  bill;  says  he  (Dugas)  was  in  no  way 
onsible  for  the  management  or  success  of  the  business ;  ad- 
\  that  at  one  time  he  borrowed  $500  00  from  Dortic  for 
firm,  and  at  another  time  advised  Dortic  to  advance  the 
I  $2,000  00  more,  but  knows  of  no  other  loans  made  the 
)  by  Dortic,  and  states  that  Dortic  came  to  the  scene  of 
rations  of  the  firm  after  making  it  the  first  loan,  and  ex- 
fied  himself  as  pleased  with  the  prospect  The  answer 
a  admits  that  Dugas  sold  his  interest  in  Holt,  Dugas  & 
apany  to  Dortic  for  $4,000  00  cash,  on  the  7tli  of  Febru- 
^  I567 ;  says  he  (Dugas)  ''  felt  confident  it  was  worth 
"e^"  and  did  not  care  to  sell,  but  that  Holt  and  Dortic 
^  him  to  do  so,  and  that  he  then  took  a  lawyer's  advice 
sold  to  Dortic  as  stated;  that  he  (Dugas)  wanted  money 
;o  into  some  other  business ;  that  at  the  time  of  the  sale 
nic  gave  him  this  writing : 

«  Augusta,  Ga.,  February  7, 1867. 
This  is  to  certify,  that  for  and  in  consideration  of  the  sum  of  four  thous- 
(14,000  00)  dollars,  paid  by  me  to  Alexander  E.  Dugas,  for  his  interest 
e  firm  of  Holt,  Dugas  &  Company,  I  do  hereby  assume  the  said  Alex- 
r  E.  Dugas'  share  of  the  debts  and  liabilities  in  said  firm.  In  testimony 
^f  I  do  hereby  fix  my  hand  and  seal, 

(Signed)  ««A.  L.  Dortic.        [l.s.]" 

^nies  all  fraud  by  him  in  the  premises^  and  says  he  had 
i  confidence  in  the  success  of  the  business  of  the  firm  of 
ty  Dugas  &  Company. 
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On  the  trial  the  complainant  Dortic  testified :     Has  kno' 
Dugas  all  his  life;  they  were  boys  together;  witness  has  li 
all  his  life  continuously  in  Augusta;  was  worth  $20,000  Oi 
before  he  went  into  the  firm  of  Holt,  Dugas  &  Company  ;  £9 
not  worth  five  cents  now ;  went  into  that  firm  under  these 
circumstances:     Dugas  came  to  him  and  said  there  was  a  toe 
opening  in  the  timber  business,  and  proposed  that  witness 
should  go  into  a  partnership  of  that  kind  with  him  (Dugas) 
and  two  of  his  friends,  Benjamin  R.  Holt  and  William  Wal- 
lace, recommending  those  parties;  witness  said  he  knew  nei- 
ther of  the  men,  nor  the  business ;  Dugas  then  introdaoed 
Holt  to  witness,  and  Holt  said  they  could  make  one  hundred 
per  cent. ;  witness  knew  nothing  of  the  timber  business  tbcD; 
.  don't  know  one  stick  of  timber  from  another  now ;  went  into 
the  firm;  it  did  business  on  the  Saltkehatchie,  in  South  Caro- 
lina; witness  made  one  or  two  flying  trips  there;  was  toldbf 
Holt  and  Dugas  that  the  business  was  prosperous;  thoogbt 
so,  or  would  not  have  loaned  the  firm  money;  lent  it  $500 00| 
through  Dugas,  on  his  representations  that  it  was  needed  to 
market  the  firm  timber;  lent  it  82,500  00  at  another  tiraeoo 
Holt's  representations  that  the  money  was  needed  to  make 
available  the  prosperity  of  the  business;  lent  it  $1,050 00 at 
another  time,  Dugas  and  Holt  telling  him  it  was  to  buy  mute 
rendered  necessary  by  the  increasing  prosi>erity  of  the  busi- 
ness; lent  it  $1,45000  at  another  time.  Holt  making  like  rep- 
resentations of  prosperity ;  this  last  loan  was  in  January,  1867; 
witness  made  all  these  loans  on  his  confidence  in  the  repi^    . 
sentations  made  him  by  Dugas  and  Holt  that  the  biisines!    • 
was  flourishing;  witness  bought  Dugas*  interest  in  Holt,  Do-    : 
gas  &  Company  under  these  circumstances :     Dugas  told  him    j 
he  wanted  to  go  into  some  other  business,  and  wished  to  sell 
his  interest  to  raise  means.     Holt  urged  witness  to  buy  Do- 
gas'  interest,  saying  it  was  worth  more  than  $4,000  00.  Dogas 
was  standing  by  and  heard  the  conversation ;  witness  asked 
Dugas  if  he  would  take  less  than  $4,000  00,  and  he  said  he 
would  not,  that  it  was  worth  more;  witness  believed  these  rep- 
resentations;  bought  the  interest;  paid  Dugas  $4,000  00  cask 
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t;  gave  Dugas  the  paper  mentioned  in  the  answer;  wit- 
did  not  know  that  the  firm  owed  anybody  but  himself; 
BV  they  were  getting  advances  from  some  firm  in  Charles- 
;  had  full  confidence  in  Dugas  and  Holt  at  the  time  of  the 
;  bad  known  Dugas  longer,  and  his  representations  satis- 
witness  of  the  truth  of  the  statement  made;  witness 
;ht  the  interest  on  his  full  faith  in  Dugas;  he  relied 
Dugas  and  believed  his  statements  true;  witness  never 
V  or  suspected  that  Dugas'  interest  in  Holt,  Dugas  &, 
ipany  was  worthless  when  he  bought  it  until  some  time 
'  March,  1871;  he  then  employed  a  lawyer,  who  did 
ling;  he  then  retained  his  present  counsel;  about  the  end 
he  partnership  year  of  Holt,  Dugas  &  Company,  Holt 
eto  witness  and  asked  what  about  continuing  or  closing 
he  business ;  witness  asked  if  it  was  making  money ;  Holt 
it  was ;  witness  then  said,  what's  the  use  of  winding  up ; 
tsaid  Dugas  was  willing  to  sell  out  his  interest  for  $4,000; 
less  has  never  received  anything  back  of  his  loans  to  Holt, 
;a8  &  Company,  or  any  profits,  interest,  or  income  from 
firm. 

he  respondent,  Dugas,  called  for  complainant,  testified : 
\  known  Dortic  since  witness  was  a  boy ;  was  in  the  firm  of 
t,  Dugas  &  Company  with  him ;  proposed  that  partnership 
im ;  witness  and  Holt  and  Wallace  wished  to  go  into  the 
t)er  business  and  neither  of  them  having  capital,  witness 
ight  of  Dortic  as  a  man  of  means;  witness  told  Dortiq  it 
a  good  business,  and  he  (witness)  would  risk  $2,000  00 
t;  Dortic  said  he  would  too;  witness  introduced  Holt  to 
tic ;  Holt's  brother  married  witness'  cousin ;  witness  was 
»e  the  firm  did  business  three  or  four  or  five  months — not 
dnuously ;  never  stayed  over  three  months  at  a  time.  The 
1  cut  timber  on  the  Saltkehatchie  river,  South  Carolina ; 
Dees  learned  a  little  of  the  timber  business  while  there; 
ned  to  measure  timber;  the  firm  sometimes  shipped  $6,000 
th  of  timber  at  a  time ;  it  did  business  at  Charleston ; 
less  went  to  Saltkehatchie  to  look  afbr  his  interest  and 
r  his  business;  witness  borrowed  $500  00  from  Dortic  for 
Vol.  lv.  32. 
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the  firm ;  told  him  the  firm  would  lose  money  if  it  didE 
have  it  to  make  the  timber  it  had  cut  available;  Dorticcan 
to  the  lumber  camp;  witness  took  him  through  the  woods t 
told  him  the  firm  was  doing  well;  witness  ha<l   no  doubt 
the  success  of  the  business;  advised  Dortic  to  lend  thefi.K'^ 
the  $1,050  for  mules;  advised  it  on  the  ground  of  further^,^::: 
the  prosperity  of  the  business;  witness  never  doubted  Ho/^ 
or  Wallace's  integrity;  don't  think  it  a  fair  question  to  a^J 
him  his  opinion  of  Wallace's  honesty  now;  believes  theficv:» 
lost  money  after  he  (witness)  lefb  it,  and  thinks  it  lost  moos^ 
all  that  year;  while  he  was  there  thinks  it  made  money;  tbL^ 
firm  got  their  supplies  from  Charleston ;  shipped  their  tifflb^^ 
to  Charleston;  witness  helped  to  ship  some  of  it;  never kne^^ 
of  any  proceeds  of  sales  coming  into  the  firm ;  at  the  end  o» 
the  year  witness  valued  his  interest  at  $4,000  00  or  moie  ; 
didn't  tell  Dortic  what  it  was  worth;  refused  to  sell  it  for  less; 
thought  it  was  worth  $4,000  00;  Dortic  tried  to  makewitnesB 
sell;  witness  sold  to  Dortic  under  legal  advice;  consulted  a 
lawyer,  who  advised  him  to  sell — it  was' the  best  way  toge* 
out  of  such  things;  Holt  said  in  witness'  presence,  when  the 
trade  was  being  made,  that  witness'  interest  was  worth  eveiT 
cent  of  $4,000  00;  Holt  said  this  to  Dortic;  witness  didn't 
contradict  the  statement  because  he  believed  it  true;  witoees 
told  Holt  he  wanted  to  sell  out  his  interest;  told  him  thisbe* 
fore  the  sale ;  witness  wanted  to  use  money  in  a  grocery  business; 
didn't  know  what  the  profits  in  that  business  were;  believed 
he  was  making  one  hundred  per  cent,  on   his  money  in  tbe 
timber  business;  Dortic  paid  witness  the  $4,000  00  in  cash; 
witness  didn't  expect  to  draw  out  his  original  $2,000  00,  W 
the  profits  on  it.     Witness  reiterated  and  testified  toalltli* 
facts  contained  in  his  answer. 

Dortic  introduced  in  evidence  the  articles  of  partnership; 
four  notes  made  him  by  Holt,  Dugas  &  Company,  April  H 
1866,  for  $500  00;  November  16,  1866,  for  $2,500  00;  Deoca- 
ber  5,  1866,  for  $1,050  00;  January  8,  1867,  for  $1,450.00; 
also  the  paper  of  February  7,  1867,  set  out  in  the  answtfJ 
also  several  letters  written  in  1866  from  Saltkehatchie, «» 
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i«r  points  in  South  Carolina,  by  Holt  to  Joseph  H.  Risley,. 
sirleston,  South  Carolina,  showing  Risley  acting  as  Holt's 
bor;  also  a  letter  dated  Saltkehatchie,  February  7,  1867, 
rn  William  Wallace  to  Risley  &  Creighton,  referring  to 
m  as  factors  for  Holt  and  the  writer,  Wallace,  and  speaking 
raoney  then  due  that  firm  by  Holt,  Dugas  &  Company. 
[Dortic  also  put  in  evidence  the  testimony,  on  interrogate- 
5,  of  Joseph  H.  Risley,  taken  at  New  York,  October  20tb/ 
74,  as  follows:  Witness  did  business  as  a  commission  mer-» 
intand  factor,  largely  in  timber,  in  Charleston,  South  Caro- 
a,  from  March  1866  to  1870;  in  June,  1866,  began  to  act 
factor  for  Benjamin  R.  Holt,  then  cutting  timber  on  Saltke- 
tchie  river,  South  Carolina;  in  August,  1866,  witness  took 
Ifred  J.  Creighton  as  partner ;  the  firm  was  called  Risley  & 
reighton,  and  continued  to  do  a  factorage  business  for  Holt 
'Wallace;  witness  and  Risley  &  Creighton  furnished  sup-^ 
lies  and  advanced  money  to  Holt  &  Wallace  from  June  4th, 
866,  to  February  7th,  1867,  on  the  faith  of  timber  to  be 
liipped  in  reimbursement;  during  that  time  Holt  &  Wallace 
^ived  cash  and  supplies  from  Risley  &  Creighton  to  the 
nionnt  of  $7,145  67,  and  sent  them  timber  to  the  amount 
f  $4,859  63,  leaving  a  balance  of  $2,288  04  against  them 
D  February  7th,  1867 ;  witness  swears  positively  to  the  cor- 
^ness  of  this  account « 

In  addition  to  the  above  evidence,  Dortic  offered : 

Ist.  Risley's  answer  to  a  ninth  interrogatory,  that  Holt  & 
'allace  conrinued,  after  February  7th,  1867,  to  obtain  sup- 
'ies  and  cash  advances  from  Risley  &  Creighton,  on  the 
ith  of  timber  to  be  forwarded,  and  that  the  balance  against 
'^m  steadily  increased  until  when  Risley  &  Creighton  re- 
«ed  further  dealings  with  them,  it  was  $3,013  24,  none  of 
Mch  Risley  &  Creighton  ever  obtained. 

2d.  A  duly  certified  transcript  of  record  from  Tatnall  supe- 
)r  court,  showing  that  on  the  20th  March,  1871,  Guerard 

«HoIcorobe,  under  mortgage  of  June  16th,  1868,  for 
'i601  00,  obtained,  under  order  of  court,  $939  60,  total  pro- 
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oeeds  of  sale  of  Holt  &  Wallace's  property,  to  the  exclusio^-:^ 
of  Dortic's  fi.fa.  on  Holt's  note  to  hira  of  August  Ist,  186^<^ 

3d.  A  duly  certified  transcript  of  record  from  the  TTnitrfc 

States  district   court   for  the  southern   district  of  Greorgf  — . 
showing  that  at  November  rules,  1869,  Risley  &  Creight^**..^ 
sued  Holt  &  Wallace  in  that  court  for  $3,013  24,  balaicr:^ 
due  July  31st,  1868,  on  an  account  stated ;  that  on  the  l^S^ 
of  November,  1874,  Holt  &  Wallace  pleaded  a  set-off 
$31,158  00  for  timber  alleged  to  have  been  sent  Rislejr         ^ 
Creighton  by  them  November  10th,  1867,  and  that  on    tW-ie 
day  this  plea  was  put  in,  judgment  was  rendered  in  fevor  mof 
Risley  &  Creighton  for  the  full  amount  claimed ;  the  aoooumrwi 
sued  on,  as  set  out  in  extenso  in  this  record,  b^an  with  m.  mi 
entry   November   30th,   1867,  of  a   balance   of  $3,175  I  ^ 
against  Holt  &  Wallace,  and  showed  that  fix)m  that  time  »  J 
to  the  close  of  the  account,  they  had  received  from  Risky  ^^ 
Creighton  $1,403  68  more,  making  the  debit  $4,578  80,  a»*^ 
had  forwarded  in  the  same  period  (November  30th,  1867,  t:^ 
July  30th,  1868,)  $1,565  56  worth  of  lumber,  leaving  a  bal- 
ance against  them  of  $3,013  24,  as  sued  on. 

Respondent  objectetl  to  these  three  items  of  evidence.  TH« 
objections  were  sustained  by  the  court,  and  complainant  e^' 
cepted. 

Complainant  asked  the  court  to  made  the  following  charge* 
which  were   refused,   and    complainant   excepted:   "Vfheie 
one  partner  makes  representations  as  to  the  value  of  another 
partner's  interest  in  the  partnership  which   are  not  in  ft^ 
true,  and  that  other  partner  stands  by  and  confirms  those 
representations,  actively  or  passively,  and  a  third  partntf 
buys  the  interest  at  the  value  set  on  it  by  the  other  i^ 
and  on  his  faith  in  the  representations  made  him  bj  the0) 
and  the  interest  at  the  time  of  such  purchase  is  in  whole 
or  part  worthless,  the  sale  will  be  rescinded  as  having  hee» 
obtained  by  mistake  and  misrepresentation,  and  as  a  lep 
fraud  upon  the  third  partner,  and  the  second  imrtner  wi" 
be  held,  ex  cequo  et  bono,  to  repay  the  money,  with  inte«*i 
thereon  from  the  day  of  sale  to  the  third  partner. 
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*' A  misrepresentation  made  by  a  third  person  in  the  pres- 
=»^3e  of  the  vendee,  by  which  the  vendor  is  benefitted,  is 
K->ound  for  a  rescission  of  the  contract  entered  into  by  ven- 
^^^  with  vendor  on  the  faith  of  such  misrepresentation. 

'^*  Equity  will  not  only  relieve  against  a  contract  founded  in 
'"^^^mid  that  is  a  suppression  of  the  truth,  or  a  suggestion  of 
^l^sehood,  but  also  where  both  parties  honestly  labor  under  a 
n  intake  or  misapprehension  of  the  facts. 

**  As  a  matter  of  law,  an  instrument  in  the  words  and  fig^ 
•^i"^^©  following,  to-wit : 

'Augusta,  Georgia,  February  7th,  1867,' 
•  This  is  to  certify  that  for  and  in  consideration  of  the  sum  of  four  thousand 
dollars  (l4,ooo  00,)  paid  by  me  to  Alexander  £.  Dugas  for  his  interest  in  the 
^'m  of  Holt,  Dugas  &  Company,  I  do  hereby  assume  the  said  Alexander  E. 
^^^as'  share  of  the  debts  and  liabilities  in  said  firm.  In  testimony  whereof 
^  <io  hereby  aflix  my  hand  and  seal.  *  A.  L.  Dortic,     [Seal.]  ' 

fe  an  instrument  under  seal/' 

The  court  charged  the  jury,  amongst  other  things,  as  fol- 
lows :     "  You  may  not  presume  or  mfer  fraud ;  it  must  be 
P^ven,  yet  being  subtle,  may  be  inferred  from  proven  facts, 
^ou  cannot  rectify  or  make  contracts  for  persons  after  they 
*nive  at  legal  age,  and  no  disability  exists.     If  this  were  al- 
Wed,  courts  then,  would  perpetually  sit;  yet  every  man  in  his 
contract  should  be  require<l  and  held  to  the  strictest  integrity, 
**^  where  any  decekful  practice  or  fraudulent  act,  by  mis- 
presentations  or  otherwise,  is  used  in  contracts,  courts,  both 
^^  law  and  equity,  should  relieve  against  any  advantage  thus 
'obtained. 
r.       '*  When,  however,  both  parties  have  equal  opportunities  of 
I     snowing  and  understanding  the  truth  about  any  matter,  and 
!     ^^e  grossly  fails  to  inform  himself  and  is  badly  worsted,  be 
f     ^ttpst  submit  to  the  consequences  of  his  neglect. 
I       ^  Motives  are  diflScult  of  interpretation,  and  if  from  all  the 
E    ^cts  and  circumstances  a  legal  and  proper  motive  for  gain 
^cn,  can  be  given  for  bad  trades  or  good  ones,  if  no  actual 
*^^d  is  groven,  courts  and  juries  should  not  interfere  with 
^Otracts  deliberately  made  and  founded  on  good  or  valuable 
^tisideration." 
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The  jury  returned  a  verdict  for  the  defendant.  Tifr  con 
plainant  move<l  for  a  new  trial  because  of  the  aforesaid  ^^cli 
sion  of  testimony,  the  refusal  to  charge  as  requested^  am  -^  tl 
charge  as  given.  The  motion  was  overruled,  and  com;K)iaiii 
ant  excepted. 

Salem  Dutcheb,  for  plaintiff  in  error. 

Hook  &  Webb,  for  defendant. 

Bleckley,  Judge. 

The  complainant  and  defendant  being  in  partnership  vftk 
two  others  in  a  lumber  business,  the  complainant  purchased 
^he  defei\dant's  interest  at  the  agreed  price  of  $4,000  00  cash. 
For  more  than  four  years  thereafter  he  was  not  aware  thafc 
therfe  was  any  fraud  or  mistake  in  the  transaction.  Afterthat 
lupseof  time  he  filed  his  bill  for  a  rescission,  alleging  that  the 
subject  matter  of  the  contract  was  wholly  worthless,  and  thai 
the  contract  was  the  result  of  fraud  on  the  part  of  the  defeo"' 
ant,  or  of  mutual  mistake  of  fact.  The  jury  found  in  fevoroi 
defendant,  and  the  court  refused  a  new  trial. 

1.  The  evidence  offered  by  complainant  to  prove  an  increase 
of  indebtedness  resulting  from  transactions  of  the  new  fir^^ 
after  the  defendant  hnd  sold  out  and  withdrawn,  was,  wethinkf 
properly  rejected.  What  the  firm  did  afler  the  defendant  i*" 
tired  has  no  bearing  on  the  value  of  his  interest  at  the  tim* 
of  selling  the  same  to  complainant,  and  does  not  tend,  in  an/ 
way,  to  establish  either  fraud  or  mistake.  The  same  mayh^ 
said  of  the  record  of  a  suitand  judgment  in  the  United  Stettf 
court,  which  was  also  rejected.  That  suit  was  in  favor » 
third  persons,  and  against  the  new  firm.  The  defendant « 
this  cause  was  no  party  to  it.  The  pleadings  do  not  ^^^ 
that  any  of  the  account  sued  on  was  contracted  prior  to  h^* 
retirement ;  but  even  if  they  did,  the  judgment  amid  notw 
used  to  establish  the  truth  of  the  account  so  as  to  affect  hiWi 
he  being  no  party  to  the  record. 

2.  He  is  equally  a  stranger  to  the  order  passed  by  the  so- 
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rt  of  Tattnall  county,  awarding  certain  money  to  a 
raade  by  the  new  firm  in  preference  to  a  judgment 
tat  firm  in  favor  of  complainant.  That  order,  as 
m,  would  not  establish  the  existence  of  the  mort- 
h  less  the  date  of  it  or  the  consideration  for  which  it 
Even  its  rank  as  compared  with  the  complain- 
;ment,  the  more  direct  fact  which  it  adjudicates, 
be  set  up  by  tliis  mere  order  to  the  prejudice  of  one 
ty  to  it.  The  truth  is,  that  none  of  the  evidence 
as  at  all  relevant  to  the  issues  on  trial,  and  the  two 
^re  moreover  objectionable  as  being  adjudications  to 

defendant  here  was  a  total  stranger, 
arations  that  defendant's  interest  was  worth  $4,000, 
and  upon  the  footing  of  statements  touching  the 

liabilities,  credit,  income  or  resources  of  the  firm. 
B  not  representations  of  a  fact,  but  expressions  of 
mly.     Defendant  valued  his  interest  at  $4,000  00' 
but  in  the  nature  of  things  it  must  have  been  a 
nate,  and  the  complainant  ought  so  to  have  under- 

b,  one  of  the  other  partners,  had  full  acquaintance 
jondition  and  prospects  of  the  business,  or,  at  all 
3  opportunities  were  ample  for  that  purpose.  He 
daut's  interest  was  worth  $4,000  00,  and  defendant, 
?ent,  heard  and  assented  to  the  statement.  Let  it  be 
that  Holt  had  a  different  belief,  and  misrepresented 
pinion;  yet,  so  far  as  appears,  both  of  the  contract- 
is  were  alike  ignorant  of  his  duplicity.  It  is  not 
it  he  spoke  at  the  instance  of  one  of  these  more 
le  other.  Indeed,  he  seems  to  have  volunteered  to 
is  opinion,  and  there  is  as  much  reason  for  treating 
e  complainant's  agent  as  the  defendant's.  Had  his 
^ntation  related  to  matter  of  fact,  it  might  possibly 
a  different  bearing  on  the  case. 

theory  of  the  complainant's  bill  is,  that  an  erro- 
nion,  common  to  both  parties  as  to  the  real  value  of 
ist  sold,  especially  if  that  interest  was  absolutely 
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worthless,  would  be  such  mistake  of  fact  as  would  warrani 
rescission  of  the  contract  and  a  return  of  the  purchase  mon 
We  think;  on  the  contrary,  that  the  very  nature  of  the  enfl 
prise  touching  which  the  partnership  existed,  would  be 
notice  that  the  value  of  a  partner's  sliare  was  contingent,  a 
that  an  estimate  of  it  made  in  a  general  way,  would  par% 
of  the  loose  nature  of  conjecture  rather  than  of  the  defis 
characteristics  of  fixed  fact  If  it  were  shown  that  ceitii 
specific  data  were  used  upon  which  to  calculate  value,  ai 
that,  among  these,  were  some  materially  different  from  wb 
they  were  understood  to  be,  there  would  be  some  approadi  i 
a  case  of  mistake. 

6.  Even  then,  however,  it  would  still  be  true,  as  charge 
by  the  court,  that  with  equal  opportunities  for  knowing  tb 
truth,  a  party  grossly  failing  to  inform  himself  must  taketb 
consequences  of  his  neglect.  We  think  the  opportunities  ^ 
the  parties  to  this  contract  were  near  enough  equal  to  mak 
this  part  of  the  charge  fully  applicable  to  the  case.  Had  tb 
complainant  made  such  investigation  into  the  details  of  tti 
business  as  he  might  and  ought  to  have  made  before  purduu 
ing,  he  could  most  probably  have  protected  himself.  It  WJ 
a  reckless  inattention  to  his  interest  to  omit  using  the  meai 
fairly  within  his  reach  to  guide  him  in  forming  an  indepent 
ent  judgment  touching  the  value  of  his  bargain. 

7,  8,  9.  The  remaining  points  are  disposed  of  by  what 
said,  at  sufficient  length,  in  the  head-notes  numl)ered  7, Sac 
9.  If  the  interest  which  complainant  bought  from  defeoda^ 
was  worthless,  and  tliat  fact  was  such  a  hidden  matter  as 
require  more  than  four  years  for  the  complainant  todiscoc 
it,  there  is  a  strong  probability  that  the  defendant  never  (• 
covered  it  at  all.  It  is  certain  either  that  there  was  iffc 
mystery  in  the  business  or  that  there  was  little  effort  to  aoi 
it. 

Judgment  reversed. 
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NicsoL  &  Davidson,  plaintiffs  in  error,  t?«.  Simeon  E.  Crit- 
'tendbn,  defendant  in  error. 

X  •    'While  it  is  true,  in  general,  that  a  man  is  presumed  to  intend  the  natural 
flLZsd  probable   consequences  of  his  own  acts,  it  is  not  true  that  he  is  pre- 
stuned  to  intend  all  their  necessary  consequences.     Consequences  may  be 
n^xessary,  and  yet  quite  remote  and  unexpected, 
a.    ~J.nat  a  given  act  was  followed  necessarily  by  delay  to  creditors,  in  the  par- 
ticular case,  however  strong  as  a  circumstance  to  be  weighed  by  the  jury,  is 
not  ground  for  presuming,  as  matter  of  law,  that  it  was  intended  to  have 
tbat  effect. 
3.  It  is  impossible  that  a  sale  can  defraud  creditors,  unless  it  was  made  with 
a.  fraudulent  intent ;  and  the  nature  of  the  intent  will  not  be  presumed  as 
naatter  of  law,  but  must  be  inferred  by  the  jury  from  the  facts  in  evidence, 
4»  'Wlierc  a  sale,  as  to  its  general  features,  has  all  the  elements  of  a  complete 
*n<l  absolute  transmutation  of  property,  a  charge  of  the  court,  which  in- 
«t«Ticts  the  jury  correctly  on  the  effect  of  the  transaction  considered  in  that 
•spect,  is  not  erroneous  because  it  does  not  go  further  and  lay  down  the  law 
of  conditional  or  incomplete  sales,  although  there  may  be  some  slight  evi- 
dence upon  which  to  base  such  further  charge,  and  although  that  evidence 
°*^  bave  been  discussed  by  counsel  before  the  jury.  The  additional  charge 
oesired  should  have  been  requested. 
^  ^«e  purchaser  at  a  sale  intended  to  defraud  creditors,  if  free  himself  from 
**I  Responsibility  for  the  fraud,  is  not  affected,  upon  afterwards  discovering 
®  seller's  fraudulent  intent,  even  though  he  has  not  then  paid  the  purchase 
™oney^  and  the  notes  given  for  it  have  not  passed  beyond  the  control  of 
«'ttiself  and  the  seller,  it  not  appearing  that  he  alone  could  control  the  notes 
without  the  co-operation  of  the  seller,  or  that  the  latter  could  have  been 
inauced  by  him  to  cancel  or  surrender  the  notes,  which  were  negotiable 
paper. 

**  *^iiocent  purchaser  does  not  become  affected  by  the  fraud  of  the  seller, 

^*8H  the  property  be  attached  in  the  purchaser's  hands  before  it  is  paid 

•^»  a,nd  before  negotiable  notes  given  for  the  price  have  passed  to  innocent 

7-  ^*^ene  A  sale  is  attacked  by  creditors  as  fraudulent,  it  is  error  for  the  court 
^«^»]ge  the  jury,  that  if  the  fraudulent  intent  of  the  seller  was  not  known 
\  to  tl^^  pturchaser  the  transaction  would  be  good  against  creditors.     To  be 
P*^*ected,  the  purchaser  must  be  without  notice  or  grounds  for  reasonable 
**P*cion — ^not  simply  without  knowledge. 
*•  ^  ^■Ui;ge  on  the  effect  of  failure  to  produce  evidence  within  the  power  of 
*P^Xty,  is  sufficiently  definite  and  intelligible  when  it  announces  the  pre- 
"^Ption  of  law  to  be,  that  the  evidence,  if  produced,  would  be  prejudi- 
****  to  the  party.     If  competent  for  the  court  to  declare  in  what  respect 
•^^  to  what  extent  such  failure  would  prejudice,  attention  should  be  called 
^^ese  points  by  a  request  to  extend  and  amplify  the  charge. 


I 


498         SUPREME  COURT  OF  GEORGIA. 

Nicol  &  Davidson  vs,  Crittenden. 

9.  It  is  not  the  province  of  the  court,  but  of  the  jury,  to  determine  wheg.^^ 
the  case  on  trial  is  one  in  which  this  presumption  arises ;  the  existen*- 
the  absent  evidence  and  the  ability  of  the  party  to  produce  it  being  ^&:^ 
tially  questions  of  fact. 

10.  Long  credit,  failure  to  take  security,  great  value,  and  present  inabik^^^ 
the  purchaser  to  pay,  are  not  so  necessarily  badges  of  fraud  in  a  sale  a^  tbtt 
the  court  should  so  designate  them,  in  charging  the  jury,  without  any  direct 
request  to  do  so.     The  peculiar  nature  and  situation  of  the  properry,  the 
want  of  demand  for  it  in  the  general  market,  and  the  pursuits,  ysospedi, 
and  past  relations  of  the  parties,  might  render  these  things  consistent  wtfft 
the  theory  of  a  fair  and  honest  sale. 

11.  That  counsel  insisted  on  the  distinction  between  legal  and  moral  6aad, 
and  read  authorities  in  relation  to  the  same,  did  not  make  it  incumbent  ob 
the  court  to  charge  tiie  jury  upon  that  distinction,  in  the  absence  of  aaf 
direct  request  to  do  so,  and  in  the  absence  of  any  specific  proposidoo  cm- 
bodying  the  doctrine  contended  for,  and  applying  it  to  the  present  case. 

12.  In  a  contest  between  creditors  and  one  claiming  property  as  purchaser,  it 
is  not  error  for  the  court  to  omit  to  explain  to  the  jury  the  effect  which  1  col- 
orable sale,  or  one  not  designed  to  pass  title,  would  have.  In  the  absence 
of  a  request  to  charge  on  that  subject,  the  court  is  justifiable  in  assuming 
that  the  jury  would  know,  without  instructions,  that  such  a  sale  would  pass 
no  title  as  against  creditors. 

13.  There  is  no  error  apparent  in  the  record,  in  the  refusal  of  the  court  to 
dismiss  the  motion  for  new  trial. 

Claim.  Presumption.  Sale.  Debtor  and  creditor.  Fraud- 
ulent conveyance.  Charge  of  Court.  Evidence.  Before 
Judge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1874. 

On  the  2nd  day  of  January,  1872,  Nicol  &  Davidson  sued 
out  an  attachment  against  H.  I.  Kimball  for  $18,000  00  on 
notes  dated  in  1870  and  1871,  on  the  ground  that  said  Kimball 
absconds.  At  9J  o'clock  a.  m.,  January  3,  1872,  said  attacb- 
ment  was  levied  upon  various  items  of  pn)pert7,  real  and 
personal,  including  the  furniture,  fixtures,  etc.,  in  theH.!" 
Kimball  House,  in  Atlanta,  Georgia.  On  the  26th  day  of  (>*>• 
ber,  1872,  judgment  was  rendered  on  the  attachment  agaiosi 
the  property  attached,  for  $14,900  20,princi|)al,and  $1,8696», 
interest.     S.  E.  Crittenden,  soon  after  the  levy,  filed  a  claio. 

During  October  term,  1874,  said  claim  was  tried  and  tli« 
property  found  not  subject.  PlaintiflFs  were  unable  tomakea 
motion  for  a  new  trial  during  said  term   because  the  papfi" 
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me  lost,  or  were  mislaid,  and  for  this  reason,  on  motion  of 
Qtifis  coansel,  the  judge  passed  an  order  permitting  plain- 
to  file  their  motion  trial  at  the  next  succeeding  term, 
n  the  first  day  of  that  term  plaintiffs  did  file  their  motion 
mew  trial  on  the  following,  among  other,  grounds:  ' 
jt  Because  the  court  failed  to  charge  the  jury  the  fol- 
ng  legal  proposition  which  plaintiffs'  counsel,  in  their 
iment,  insisted  on  as  a  legal  rule,  and  read  authority  in 
H)rt  of — the  court,  on  concluding  the  charge  given,  not 
ng  or  requesting  counsel  on  either  side  if  they  had  any 
ber  charge  to  request,  to- wit:  "  Every  man  is  presumed 
itttnd  the  necessary  consequences  of  his  act,  and  if  an  act 
ssarily  delays  or  defrauds  creditors,  then  the  law  presumes 
it  is  done  with  a  fraudulent  intent." 
d.  Because  the  court,  having  charged  as  follows,  to-wit : 
is  sai<i  that  Kimball,  at  one  time,  was  owner  of  this  prop- 
';  that  he  purchased  it,  and  afterwards  sold  it  to  the  claim- 
Crittenden,  and  that  after  that  sale  the  attachment  in  this 
!  was  levied.  Look  to  the  testimony  to  ascertain  whether 
sn  the  attachment  was  levied  Kimball  was  the  owner  of 
property  in  dispute.  If  you  find  from  the  testimony  that 
ne  time  he  was  the  owner,  then  did  he  subsequently  sell 
)  Crittenden,  the  claimant?  Look  to  the  testimony  and 
if  there  was  a  con  tract,  between  Kimball  and  Crittenden 
wrhich  Kimball  sold  this  property  to  Crittenden*.  If  that 
irred,  and  the  furniture  or  property  of  which  Kimball  was 
ler  was  sold  to  Crittenden,  and  the  terms  of  the  sale  were 
Crittenden  was  to  take  it  and  pay  so  much,  and  the  sum 
ted  upon  was  indicated  by  notes  to  fall  due  at  the  times 
«d  upon,  and  the  property  was  delivered  into  the  posses- 
of  Crittenden,  Kimball  would  cease  to  be  owner  and 
tenden  would  become  owner" — failed*  to  go  further  and 
ge  the  jury  the  law  applicable  to  that  part  of  the  evidence 
ipg  to  show  that  the  giving^of  the  mortgage  by  Critten- 
to  secure  the  purchase  money  of  the  property  in  dispute, 
a  condition  precedent  to  the  vesting  of  the  title  in  Crit- 
en^  counsel  for  plaintifis,  in  their  argument,  having  con- 
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tended  that  no  sale  to  Crittenden  would  protect  him  aga?^ 
the  creditors  of  Kimball  until  said  mortgage  was  given,  nr: 
not  until  Crittenden  liad  paid  for  the  property,  counsel  /& 
claimant  having  contended  that  the  giving  of  the  notes  atki 
delivery  of  the  pro{>erty  consummated  the  sale. 

3d.  Because  the  court  failed  and  omitted  to  charge  the  jas7 
the  principle  of  law  contended  for  by  plaintiffs'  counsel,  A«i 
if  Kimball  sold  the  pro|>erty  in  dispute  to  Crittenden,  the 
claimant,  in  fraud  of  Kimball's  creditors,  and  Crittenden  bad 
notice  of  such  fraud  before  he  paid  for  the  property,  or  before 
the  notes  given  for  the  purchase  money  hdd  passed  be^ood 
Kimball's  and  Crittenden's  control,  then  Crittenden  .woaU 
not  be  a  h(ma  fide  purchaser,  and  the  property  would  be  sub- 
ject to  Kimball's  creditors. 

4th.  Because  the  court  failed  and  omitted  to  charge  the  joiyi 
that  if  at  the  time  of  the  levy  Crittenden  had  not  paid  fortfc« 
furniture,  and  the  notes  given  by  him  had  not  passed  intote 
hands  of  innocent  holders,  the  property  was  subject  totb    : 
levy. 

5th.  Because  the  court,  in  making  tlie  following  cbaipj 
failed  and  omitted  to  incorporate  the  principal  of  law  tW 
grounds  for  reasonable  suspicion  of  fraudulent  intent,  art 
equivalent  to  a  notice  of  such  fraudulent  intent.  Tliechaip 
as  given,  is  as  follows,  to-wit:  *f  If  the  testimony  diecloe* 
to  you,  after  a  careful  examination  of  every  fact  and  circoo- 
stance  developed  by  the  proof,  that  the  trade  was  made,  vA 
that  it  was  done  on  Kimball's  part,  with  the  intention  of  (h* 
laying  or  defrauding  his  creditors,  and  that  intention  was 
known  to  Crittenden  at  the  time,  then  the  trade  would  be 
void  as  against  the  creditors  of  Kimball,  and  plaiutifis  wooW 
have  the  right  to  make  the  property  subject  to  their  debt  H 
on  the  contrary,  it  was  a  transaction  in  good  faith,  and  notf<* 
the  purpose  of  delaying  ortlefrauding  his  creditors,  or  if « 
had  that  intention  and  it  was  unknown  to  Crittenden,  it  wooM 
be  binding  as  between  them  and  good  against  creditors.'' 

6th.  Because  the  court  erred  in  making  the  following  chafg^ 
to-wit :     "If  it  appears  to  you  that  upon  a  disputed  point tf 
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case  there  is  evidence  peculiarly  within  the  power  of  one 
the  parties,  and  it  was  in  his  power  to  produce  it,  and  it  is 
'  produced,  the  presumption  of  the  law  is  that  if  it  had 
^n  produced  it  would  have  been  prejudicial  to  the  party  thus 
ing  to  produce  it,"  in  this  that  it  was  too  general  and  fail- 
so  to  explain  the  principle  of  law  as  to  be  intelligible  to  the 
y.  The  evidence  showed  that  Kimball  had  made  to  Critteu* 
1  a  bill  of  sale  for  the  property  in  dispute,  or  for  part  of  it  at 
Bt;  that  bill  of  sale  was  not  produced  on  the  trial,  and  no 
pmpt  was  made  to  account  for  its  non-production.  Plain- 
V  counsel  had  contended  that  the  failure  to  use  that  bill  of 
ie  in  evidence  was  a  strong  circumstance  against  the  validity 
the  pretended  sale  from  Kimball  to  Crittenden,  and  coun- 
I  for  claimant,  in  argument,  had  contended  before  the  jury 
»at  Crittenden  was  not  supposed  to  possess  the  bill  of  sale, 
Qt  that  Shoninger,  who  it  was  claimed  held  Crittenden's 
i>te8  and  the  mortgage,  was  the  proper  person  to  hold  th^ 
ill  of  sale. 

7th.  Because  the  court  failed  to  charge  the  jury  as  was  con- 
Dded  by  plaintiffs'  counsel  in  argument,  that  the  sale  to 
ritteoden  on  so  long  credit  was  a  badge  of  fraud.  So  the 
le  to  him  of  so  valuable  property,  witliout  payment  or  se- 
irity  for  the  purchase  money.  So  also  the  sale  of  so  large  an 
tionnt  of  property  to  one  unable  to  pay  for  it. 
8th.  Because  the  court  failed  to  charge  the  jury  the  distinc- 
>i)  between  legal  and  moral  fraud,  or  fraud  in  fiict,  counsel 
f  plaintiffs  having  insisted  on  the  distinction,  and  read  au- 
ority  in  support  of  the  distinction. 

9th.  Because  the  court  charged  the  jury  as  stated  in  the  2d 
ound  of  this  motion. 

10th.  Because  the  court  charged  the  jury  as  follows:  ^'It 
Baid  if  there  ever  was  a  transaction  of  that  kind,  (that  is, 
2h  as  was  referred  to  in  the  charge  of  the  court  above  quoted 
the  2d  ground  of  this  motion,)  it  was  merely  colorable,  that 
Bras  a  fraudulent  transaction,  and  therefore  void  as  against 
kintifis,  on  the  ground  that  they  were  creditors  of  Kimball, 
at  18  a  question  of  fat;t  for  you  to  determine — ascertain 
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from  the  testimony  wimt  was  the  fact,  and  see  whether  it,  ^ 
transaction,  was  void  for  the  reason  stated/'  and  immedia.%^ 
following  this  charge,  went  on  and  gave  the  charge  qt}oc~« 
in  the  5tb  ground,  failing  to  explain  to  the  jury  the  I^a)  <»/ 
feet  which  a  colorable  sale  alone,  or  a  sale  not  designed  to  pcsisv 
the  title,  wouM  have  as  to  passing  or  not  passing  the  title  bs 
against  Kimball's  creditors. 

11th.  Because  the  court  charged  the  jury  as  quoted  in  tin 
6th  ground  of  this  motion,  and  immediately  thereafter  added; 
'^  Whether  the  facts  in  this  case  raise  this  presumption  or  n.o^ 
is  a  question  for  you  to  decide." 

The  evidence  is  unnecessary  to  an  understanding  of  tJw 
principles  decided. 

The  motion  was  overruled,  and  plaintiils  exct'pted. 

In  the  bill  of  exceptions  is  noted  an  exception  in  behalf  of 
the  claimant  to  a  refusal  of  the  court  to  dismiss  the  motioo 
for  a  new  trial.  The  grounds  of  the  motion  to  dismiss  do 
not  appear. 

Collier,  Mynatt  &  Collier  ;  E.  N.  Broyles,  for  plain- 
tiflfs  in  error. 

B.  H.  Hill  &  Son  ;  Candler  &  Thomson,  for  defendant 

Bleckley,  Judge. 

This  claim  involved  the  furniture  in  the  H.  I.  KiinWl 
House,  a  hotel  in  the  city  of  Atlanta.  The  furniture  was  lev- 
ied upon  by  attachment  in  favor  of  the  plaintifis,  as  the  prop* 
erty  of  H.  I.  Kimball,  who  was  confessedly  once  the  owotf) 
and  under  whom  Crittenden  claimed  by  purchase.  Attte 
time  of  the  levy  Crittenden  had  possession.  The  plaint!^ 
as  creditors  of  Kimball,  attacked  the  sale  to  Crittenden oa 
several  grounds.  They  said,  first,  that  it  was  not  real  butooly 
colorable  and  pretended;  secondly,  that  if  real,  it  was frano" 
ulent  because  made  with  intent  to  delay  and  defraud  credh 
tors;  and,  thirdly,  that  it  was  a  conditional  and  not  an  abso- 
lute sale,  and  was  incomplete  at  the  time  of  the  levy. 
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jury  rendered  a  verdict  for  the  clainiant,  and  the 
B  moved  for  a  new  trial  on  many  grounds,  roost  of 
lating  to  the  charge  of  the  court^  and  being  complaints 
f  instructions  given  or  of  failure  to  instruct  further, 
ave  considered  and  decided  upon  all  the.  })ointH  made 
Qotion  for  new  trial  except  those  relating  to  the  suflS- 
»f  the  evidence  and  the  agreement  of  the  verdict,  or 
ts  disagreement,  with  law,  equity,  and  the  charge  of 
rt  as  given.  The  disposition  we  make  of  the  case 
it  proper  that  we  refrain  from  expressing  any  opinion 
}  matters. 

rulings  in  the  case  are  set  out  fully  in  the  head-notes 
ve  have  prepared  to  embody  the  legal  propositions 
we  decide.  These  notes  sustain  tlie  court  below  in 
ing  except  one.  We  hold  that  the  court  erred  in  charg- 
jury  that  the  purchaser  would  be  protected  against 
idulent  intent  of  the  seller  unless  that  intent  was  known 
The  Code,  in  section  1952,  expressly  prescribes 
condition,  which  is  that  he  should  be  without  grounds 
enable  suspicion.  And  this  element  of  invalidity  was 
lore  involved  in  the  facts  of  the  case  than  was  theele- 
'  actual  knowledge.  The  jury  ought  to  have  passed 
,  and  this  they  were  precluded  from  doing  by  the  charge 
1.  It  is  impossible  that  the  case  can  be  fully  and  le- 
ied  without  scrutinizing  the  grounds  of  suspicion  which 
mant  may  iiave  had,  and  which  the  plaintifis  contend 
have.  The  jury,  besides  dealing  with  the  other  issues 
case,  should  be  directed  to  inquire  whether  the  debtor 
d  to  delay  or  defraud  creditors,  and  if  so,  whether  the 
it  purchased  on  a  valuable  consideration,  and  without 
>r  grounds  for  reasonable  suspicion, 
record  does  not  enable  us  lo  discover  any  error  in  over- 
the  claimant's  motion  to  dismiss  the  plaintiffs'  motion 
trial.  Nothing  is  disclosed  as  to  the  grounds  or  reasons 
3d  to  the  court  and  passed  upon  by  it  in  acting  upon  the 
40  dismiss.  For  aught  that  appears,  the  court  ruled 
Y  on  the  matters  before  it    What  these  matters  were  we 
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cannot  tell, as  we  have  only  the  bare  fact  that  the  motion'^ 
overruled,  without  any  copy  of  the  motiou  or  any  reciti^^^i 
its  contents. 

Judgment  reversed. 


Amanda  Bazemobe,  plaintiff  in  error,  tw,  Martha  Davis, 
defendant  in  error, 

(This  case  was  argued  at  the  January  term,  1875.    The  court,  not  being  satisfied, flii^ 
a  reargument  at  the  following  July  term,  when  it  was  decided.) 

1.  The  judge  may  direct  counsel  to  amend  their  pleadings,  so  astochUS* 
the  value  of  improvements  mentioned  therein;  and  it  is  not  error  of  wbi**' 
the  opposite  party  can  complain. 

2.  Where  discovery  is  waived,  it  is  not  improper,  but  altogether  proper,  f^ 
the  judge  to  caution  the  jury  not  to  regard  defendant's  answer  as  cvideaC** 
and  this  caution  may  be  given  whilst  the  answer  is  being  read. 

3.  Concluding  counsel  cannot  read  or  comment  upon  authorities  whidi  t*^ 
does  not  read  or  produce  to  the  opposite  counsel  in  the  opening.    UtscV 
to  name  the  books  and  pages  from  which  he  intends  to  read,  is  not  sn^' 
cient ;  but  the  court  can  only  deny  him  the  privilege  of  using  the  authof^' 
ties,  and  has  no  power  to   compel  him  to  furnish  the  books  to  oppoa^*^ 
counsel.     If  the  court  agrees  with  concluding  counsel  on  the  law,  and  do*^ 
not  desire  him  to  fortify  his  positions  by  authority,  the  judge  may  so  st^*^ 
when  the  argument  opens  or  afterwards. 

4.  It  is  not  error  for  the  court,  in  the  presence  and  hearing  of  the  juiy,  ^^ 
call  counsel's  attention  to  a  particular  clause  in  one  of  the  muniments  *^ 
title  in  evidence,  and  ask  them  what  they  have  to  say  why  it  should  not  "•'^ 
construed  to  have  a  certain  legal  effect  adverse  to  the  right  claimed. 

5.  One  of  the  rules  of  practice  requires  that  counsel  interrupting  another-  t^^ 
misstating  the  evidence,  shall  address  himself  to  the  court.  When  this  rti*^ 
is  violated  it  is  highly  proper  that  the  court  should  interpose  percmptofiv' 
and  put  an  end  to  the  irregularity.  And,  on  such  an  occasion,  it  is  not « 
appropriate  for  the  court  to  observe  to  the  jury,  that  when 
differ  as  to  the  testimony,  it  is  their  function  to  decide  from  the  testiaa'*'T 
itself  how  the  matter  was. 

6.  A  marriage  settlement  executed  and  recorded  in   1S42,  was  emhnctd  «■ 
the  act  of  December  30th,  1847,  ^^^  ^^^  ^o  be  again  recorded,  in  tertf^ 
that  act,  in  order  for  the  record  to  operate  as  notice :  ja   Georgia  Reftf^ 
i6S'    The  record  of  a  settlement  or  trust  deed  is  not  constructive  boo*' 
except  in  relation  to  the  property  conveyed  therein.     It  is  not,  of  itself,  no*** 
as  to  property  purchased  by  the  trustee  with  the  proceeds  of  that  pw|*9« 
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A  deed  to  a  trustee^  in  trust  for  a  woman  and  the  heirs  of  her  deceased 
Ktisband,  (there  being  but  a  single  child,)  conveys  an  estate  in  common  for 
be  benefit  of  the  woman  and  child ;  and  a  purchaser  from  the  trustee  is 
liarged,  by  such  a  deed,  with  notice  of  that  kind  of  an  estate  only,  and 
iOt  with  notice  of  an  estate  for  life  in  the  woman,  with  remainder  to  the 
liild. 

Although  the  mayor  of  Macon,  in  conveying  certain  advance  fronts  (form- 
x-ly  street  or  common,)  could  only  convey  the  same  to  the  owners  of  lots 
"butting  thereon,yet,  where  one  of  such  owners  was  a  trustee  holding  by  the 
.l:>ove  deed,  for  the  use  of  the  woman  and  child,  as  tenants  in  common,  the 
o^ayor^s  deed  would  not  necessarily  vest  a  like  estate  in  the  trustee ;  but 
oi^ht,  by  express  declaration  of  trust  to  that  effect,  convey  an  estate,  in  the 
advance  front,  for  the  woman's  use  during  her  life,  with  remainder  for  the 
Ese  of  the  child. 

I  A  subsequent  conveyance,  in  fee,  of  both  parcels  of  land,  made  by  the 
nistee,  and  describing  him  as  trustee  of  the  woman  only,  without  referring 
to  the  child  or  to  the  first  deed,  and  without  defining  what  estate  he  held 
in  trust,  but  referring  to  the  second  deed  as  having  been  made  to  him  "  as 
trustee  aforesaid,''  by  the  mayor,  on  the  day  of  its  date,  passes  to  the  pur- 
chaser no  title  to  any  of  the  child's  patent  interest  in  either  parcel  of  land. 
»)  Tliis  deed  from  the  trustee  to  the  purchaser  under  him,  charges  the  pur- 
chaser with  notice  of  the  deed  from  the  mayor  to  the  trustee,  and  of  all  its 
'ci^QS)  but  notice  of  that  deed  is  not  notice  that  the  woman  had  only  an 
»tate  for  life  in  the  parcel  of  land  covered  by  the  other  deed  to  the  trustee, 
and  that  the  remainder  belonged  to  the  child. 

•  Where  property  is  held  in  trust  to  the  use  and  support,  benefit  and  behoof, 
<«  *  woman  during  her  life,  and  to  the  maintenance  and  support  of  such 
children  as  she  may  bear,  "  and  which  shall  form  and  remain  to  be  her  sep- 
"^te  property  and  estate  during  her  natural  life,  and  then  to  such  children 
•*  »he  may  bear,"  the  surplus  income  realized  in  her  lifetime,  over  and 
*^ve  support  for  all  the  beneficiaries,  belongs  to  her ;  and  if  mixed  by  the 
*™*^  with  the  proceeds  of  some  of  the  corpus  of  the  trust  estate,  and  in- 
vested in  lands,  he  taking  title  to  himself,  in  trust  for  the  woman  and  her 
only  child,  she  will  be  the  equitable  owner,  in  fee,  of  such  proportion  of  the 
••^^d  as  the  amount  of  income  so  invested  bears  to  the  whole  investment. 
iO«  «  tenant  in  common  improve  the  property  while  in  possession  and  claim- 
"^  to  be  sole  owner,  and  with  no  permission  or  request  from  the  co-tenant, 
™*  ^ttcr  is  not  chargeable  with  the  value  of  such  improvements,  beyond 
■*  »hare  of  the  rents  chargeable  to  the  former. 
**•  ^  a  trustee  for  t^o  persons  sell  and  convey  the  whole  property,  in  fee, 
P'^'Potting  to  act  as  trustee  for  one  only,  and  a  part  of  the  price,  or  the 
F^^cecds  thereof,  pass  from  the  trustee  to  that  one  of  the  beneficiaries  not 
'^''M  in  the  transaction,  such  beneficiary  must  refund  the  same,  in  equity, 
^  the  purchaser,  or  to  those  holding  under  him  as  subsequent  purchasers. 
Wore  being  allowed  to  recover  the  whole  of  her  interest  in  the  trust  estate 
^  sold  and  conveyed ;  but  a  recovery  may  be  had  for  such  part  as  remains. 
Vol.  lv.  33. 


506         SUPREME  CX)URT  OF  GEORGIA. 

Bazemore  vs.  Davis. 

after  deducting  the  amount  received  by  the  beneficiary,  with  interest  tkot- 
on.  In  the  application  of  this  rule,  it  makes  no  difference  that  the  benefi- 
ciary was  not  of  full  age  when  she  received  the  money  or  its  proceeds,  pro- 
vided the  fund  was  secured  by  settlement  upon  her  as  a  separate  estate. 
She  will,  however,  be  chargeable  only  with  such  estate  (for  life  or  other- 
wise) as  she  actually  took  in  the  fund,  and  will  not  be  responsible  for  lOT 
larger  estate  in  it  which  her  husband  may  have  assumed  and  disposed  of  to 
other  persons,  unless  she  joined  him  in  making  such  disposition  after  she 
arrived  at  majority. 

12.  If  the  trust  property  sold  and  conveyed  by  the  trustee,  as  specified  it  the 
last  preceding  note,  has  since  passed,  by  several  parcels,  into  the  hands  of 
several  separate  purchasers,  then,  in  accounting  with  any  of  such  pardas- 
ers,  the  said  beneficiary  should  bring  back  only  so  much  of  the  proceeds 

.  with  which  she  may  be  chargeable  as  will  make  the  given  purchaser's  d* 
pro  rata  proportion  thereof,  valuing  each  parcel,  not  in  its  present  condi- 
tion, but  as  it  was  when  the  trustee  sold  and  conveyed  the  whole  propel^* 
If  the  owners  of  all  the  parcels  were  before  the  court  as  parties,  this  btsis 
of  apportionment  might  be  varied  to  meet  any  special  circumstances  gi^ 
rise  to  peculiar  equities. 

13.  A  settlement  by  husband,  shortly  after  marriage,  in  trust  for  the  sole  «» 
separate  use  and  benefit  of  the  wife  during  her  natural  life,  and  it  her 
death,  to  such  child  as  should  be  bom  of  her  by  the  husband,  free  fifO« 
any  debts  the  husband  should  ever  contract,  with  a  reservation  to  Kosdi 
of  the  right  of  using,  at  his  discretion,  the  rents,  issues  and  profits,  with*t 
accountability,  during  the  coverture,  or  during  his  life,  if  the  wife  sboold 
die  first,  leaving  offspring  of  the  marriage,  and  with  a  further  declarati* 
that  in  case  of  his  survivorship,  all  of  the  property,  with  its  increase,  should 
vest  absolutely  in  him,  operated  not  only  during  the  coverture  existing  ^ 
the  time  of  executing  the  settlement  and  raising  the  trust,  but  during  a  ^ 
sequent  coverture  established  by  a  second  marriage  between  the  same  ptf* 
ties  after  a  divorce  a  innculo  Matrimonii. 

14.  Consequently,  the  second  marriage,  though  occurring  in  1865,  was  n* 
attended  with  the  attachment  of  fresh  marital  rights  upoii  any  of  the  fWp" 
erty  embraced  in  the  settlement. 

Practice  in  the  Superior  Court.  Discovery.  Argument 
of  counsel.  Marriage  settlement.  Registry.  Notice.  Trnste. 
Estates.  Infant.  Tenants  in  common.  Improvements.  Ho»" 
band  and  wife.  Divorce.  Before  Judge  Hill.  Bibb  Su- 
perior Court.     April  Term,  1874. 

On  July  21st,  1842,  William  H.  Disharoon  executed ap<* 
nuptial  settlement  by  which  he  conveyed  to  James  S.  Mill* 
one  hundred  and  fifty-two  acres  of  land  in  Twiggs  cottotfi 
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in  negro  slaves  and  certain  promissory  notes,  "together 
the  right,  profits  and  rents,  issues  and  increase,  that  may 
or  accrue  out  of  the  aforesaid  land  and  negroes,"  in 
for  the  use  and  support  of  his  wife,  Sarah  Disharoon, 
ig  her  natural  life,  and  to  the  maintenance  and  support 
ich  children  as  she  may  bear  to  hira,  the  said  William 
The  deed  further  provided  that  said  property  should  re- 
1  her  separate  estate  during  her  natural  life,  then  to  such 
Irenas  she  might  bear  to  the  said  William  H.,  and  not  be 
ect  to  the  payment  of  any  subsequent  debt  which  might 
ontracted  by  the  said  William  H.,  nor  subject  to  be  sold 
ODveyed  by  him ;  but  that  the  right  and  title  to  the  same 
lid  be  in  said  trustee  subject  to  be  used  by  the  said  Wil- 
i  H.  and  the  said  Sarah  during  the  continuance  of  the  cov- 
re,  for  their  benefit  and  advantage,  and  for  the  purposes  be- 
mentioned.  This  deed  was  recorded  on  August  1st,  1842. 
niliam  H.  Disharoon  died  leaving  a  widow  and  one 
^hter,  Amanda,  the  defendant  to  this  case.  One  Peyton 
Qolds  succeeded  Miller  as  trustee  under  the  aforesaid  deed, 
he  April  term,  1848,  of  Twiggs  superior  court,  on  the 
tion  of  Sarah  Disharoon,  by  her  trustee,  an  order  was 
ed  authorizing  such  trustee  to  sell  at  public  or  private 
the  land  described  in  the  aforesaid  deed,  ^'  the  proceeds 
e  invested  in  real  estate  as  may  seem  most  advantageous 
aid  trustee."  This  land  brought  $400  00.  To  this  sum 
added  a  like  amount  ofr  $400  00,  alleged  to  have  been 
id  from  the  income  of  the  aforesaid  trust  property,  after 
nding  for  the  support  of  the  beneficiaries.  With  the 
0  00  thus  raised,  on  February  8tli,  1850,  was  purchased 
\  Harvey  Moseley,  as  trustee  for  Lucinda  S.  Barclay,  all 
portion  of  a  lot  of  land  known  and  distinguished  as  lot 
iber  six,  in  the  southwestern  range,  according  to  the  plan 
he  city  of  Macon,  in  Bibb  county,  containing  two  acres 
e  or  less.  This  conveyance  did  not  follow  the  terms  of 
Disharoon  deed,  but  was  made  to  Peyton  Reynolds,  trus- 
\{  Sarah  Disharoon  and  the  heirs  of  William  H.  Disha- 
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On  June  10th,  1851,  the  mayor  and  council  of  the  city  of 
Macon  conveyed  to  Reynolds,  trustee,  all  that  piece  of  land 
"  known  as  the  advance  front  to  lot  number  six,  in  thesoBth- 
western  range,"  etc'  The  title  to  this  advance  firont  (t  strip 
of  land  ten  feet  in  width  taken  from  the  adjoining  ainet) 
was  vested  in  strict  accord  with  the  Disfaaroon  deed.  This 
deed  was  made  under  an  act  of  the  general  assembly  and  ai 
ordinance  passed  in  pursuance  thereof,  authorizing  sncb  ooo- 
veyances  of  street  or  common  to  the  owners  of  land  abotdug 
thereon. 

Sarah  Disharoon  having  married  one  Henry  B.  Page,  ob 
December  10th,  1861,  Reynolds,  as  her  trusteey  in  con- 
sideration of  $2,000  00,  conveyed  the  aforesaid  lot'  number 
six,  with  the  advance  front  thereto,  to  one  Job  Taylor.  Tki* 
deed  described  the  advance  front  as  follows :  **  That  poitioD 
or  parcel  of  land  known  as  the  advance  front  to  said  lot  nom- 
ber  six,  and  deeded  to  the  said  Peyton  Reynolds,  trustee  as 
aforesaid,  by  J.  H.  Washington,  mayor  of  said  city  of  Maooo, 
on  June  10th,  1851."  To  it  was  answered  the  following  con- 
sent: 

"  GEORGIA— Bibb  County. 

"  I,  SaraH  Page,  hereby  consent  and  agree  to  the  making,  executing  oA 
delivering  the  above  and  foregoing  deed,  freely,  willingly,  and  of  my  owa 
accord  hereunto  set  my  hand  and  seal,  this  tenth  day  of  December,  185I. 

(Signed)  "SARAH  ^  PAGE.      [u]- 

"  In  presence  of 

"Benjamin  H  Rutherford, 
"  Keelin  Cook,  j.  i.  c. 

"  Recorded  November  2d,  1853." 

On  October  8th,  1856,  Charles  H.  Garden,  as  executor  of 
Job  Taylor,  conveyed  a  portion  of  lot  nomber  six,  with  therf- 
vance  front,  to  John  Hollingsworth.  Deed  recorded  May  9^ 
1867.  There  was  no  reference  in  this  conveyance  dlher^ 
the  Disliaroon  trust  deed  or  to  the  deed  from  Moeely,  traslie^ 
to  Reynolds,  trustee.  In  describing  the  property  the  adv«i* 
front*  -was  referred  to  as  follows :    "  Including  the  advwi* 
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iDt  to  said  lot,  deeded  by  the  city  of  Maoon  to  Peyton  Bey- 
Ids,  as  trustee/'  ^^ 

On  June  23d,^re63,  John  Hollingsworth  conveyed  to 
artba  Satterfield  ^^  all  that  part  of  lot  of  land,  situate  and 
ing  in  the  city  of  Macon,  and  known  as  part  of  lot  number 
:,  in  the  southwestern  range  of  the  city  of  Macon,  includ- 
;  the  advance  front  to  said  lot,  deeded  by  the  city  of  Macon 
Peyton  Beynolds,  trustee,  the  said  part  of  said  lot  being 
;lity-two  feet  firont  on  Oglethorpe  street,  and  running  back 
1)aok  line  of  said  lot  one  hundred  and  seventy-six  feet, 
>re  or  less/' 

This  last  description  covers  the  property  in  controversy, 
om  Satterfield,  this  portion  of  lot  number  six,  with  advance 
»nt,  passed  by  successive  conveyances,  immaterial  here,  to 
iiplaiuant,  Martha  Davis,  who  purchased  January  16th, 
65. 

On  October  26th,  1869,  Amanda  Bazemore  brought  actions 
complaint  against  the  various  purchasers  of  the  sub-divis- 
16  of  the  aforesaid  lot  number  six,  and  amongst  them,  the 
mplainant,  for  the  recovery  of  said  property.  To  the  dec- 
i^tion  against  complainant  was  attached  the  following  ab- 
ractof  title: 

**The  above  described  property  was  purchased  by  Peyton 
eynolds,  acting  as  trustee,  with  the  proceeds  of  a  trust  fund 
^ted  by  William  H.  Disharoon,  for  the  use  of  Sarah  Dish- 
t)on  during  her  life,  with  remainder  to  plaintiff  after  the 
^th  of  said  Sarah.  The  said  property  was  sold  by  said  act- 
g  trustee  without  authority  of  law.  The  life  tenant  is  dead, 
^d  plaintiff  repudiates  said  sale." 

In  response  to  this  action  complainant  filed  her  bill  to  per- 
^tually  enjoin  the  same.  The  main  ground  of  equitable 
lerference  upon  which  she  relied  was  that  the  prf>ceeds  of 
%  oamber  six  had  been  invested  in  a  plantation  in  Houston 
onty,  and  other  property,  of  which  the  defendant  had  en- 
red  the  benefit  She  set  forth  her  paper  title,  and  submit- 
1  that  it  was  good  even  at  law.  She  also  allied  tliat 
laable  improvements  had  been  made  upon  the  property  in 
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controversy  since  the  sale  made  by  Reynolds,  trustee,  all  of 
which  defendant  was  claiming  in  her  act^n  at  law,  together 
with  me87ie  profits;  that  equity  could  more  readily  dispose  of 
these  matters  than  a  court  of  law. 

Defendant  answered  that  by  inadvertance  or  want  of  skill 
in  the  scrivener,  the  deed  from  Mosely,  trustee,  was  made  to 
Peyton  Reynolds,  trustee  of  Sarah  Disharoon  and  the  heirs  of 
William  H.  Disharoon,  instead  of  to  the  uses  and  trusts  oov- 
eretl  by  the  original  trust  deed  fix)m  Disharoon  to  Miller; 
that  in  the  conveyance  to  Taylor,  and  in  the  chain  of  title 
down  to  the  present  holders  of  said  property,  the  deed  from 
the  mayor  and  council  of  the  city  of  Macon  is  referred  to, 
thus  bringing  full  notice  of  defendant's  rights  to  thepflP- 
chasers.  She  admits  that  the  Houston  county  plantation 
and  a  place  near  Macon  were  purchased  by  Reynolds,  trus- 
tee, in  part  with  the  proceeds  of  the  aforesaid  lot  number 
six,  but  denies  that  she  ever  ratified  such  sale.  She  recog- 
nizes no  liability  to  account  for  any  portion  of  the  money  w* 
ceived  by  Reynolds,  trustee,  from  such  sale,  or  for  improve- 
ments placed  thereon  by  the  purchasers.  Asserts  that  she 
never  assented  to  their  erection,  and  that  they  were  notpW 
there  on  the  faith  of  any  act  or  word  of  hers.  Alleges  that 
complainant  has  placed  no  improvements  on  her  lot  since  h^"* 
purchase,  and  that  as  she  has  deeds,  with  warranty,  fcorn  all 
those  through  whom  her  title  descendeil,  she  is  fully  pr^ 
tccted. 

The  1st,  2d,  3d,  and  5th  points  passed  on  by  the  court, 
will  be  sufficiently  understood  by  reference  to  the  bead-not^ 
bearing  such  numbers. 

The  4th  point  arose  as  follows:  Afler  counsel  for  defendant 
had  conunenced  his  argument,  and  while  in  the  midst  thereof, 
after  carefully  inspecting  the  deed  from  Harvey  Mosely,  ^ 
trustee,  to  Peyton  Reynolds,  as  trustee,  of  date  February 
28th,  1850,  the  court,  of  its  own  motion,  remarked  tod*- 
fendant's  counsel,  in  the  hearing  of  the  jury,  as  folio**- 
"What  have  >-ou  to  say  why  this  clause,  to-wit:  *To  have  aw 
to  hold  the  said  lot  of  land,  with  all  and  singular  the  rigt*^ 
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bers  and  appurtenances  thereof  whatever  to  the  said  Har- 
Vfoeeljy  trustee  as  aforesaid,  being,  belonging,  or  in  any 
ap|)erta!ning,  with  the  remainder  and  remainders,  rever- 
ind  reversions,  rents,  issues  and  profits  thereof  to  the  only 
^r  use,  benefit  and  behoof  of  him,  the  said  Peyton  Rey- 
\f  trustee,  etc., as  aforesaid,  his  heirs,  executors,  administra- 
ind  assigns  in  fee  simple,' did  not  convey  the  legal  title  lo 
rey  Mosley  in  trust  for  Peyton  Reynolds,  and  why  it  was 
the  words  did  not  vest  the  whole  title  absolutely  in  Pey- 
E^ynolds,  and  for  what  purpose  the  word  ^administrators' 
inserted  after  *  Peyton  Reynolds'  if  not  for  that?" 
h.  In  reference  to  the  deed  embracing  the  post-nuptial 
enient  made  by  Disharoon  executed  in  July,  1842,  and 
rded  soon  thereafter,  it  was  contended  by  the  complain- 
that  not  having  been  again  recorded  under  the  provisions 
he  act  of  December,  1847,  such  record  did  not  operate  as 
ce  of  its  terms,  etc.,  to  any  one,  for  any  purpo.se.  Also, 
if  not  sustained  in  this,  then  such  record  constituted  con- 
ctive  notice  only  in  relation  to  the  property  therein  con- 
id,  and  not  in  relation  to  purchases  made  by  the  trustee 
I  the  proceeds  thereo£  The  court  sustained  both  of  these 
tions  and  so  charged. 

h.  It  was  contended  on  tlte  part  of  the  defendant  that 
dee<l  from  Mosely,  trustee,  to  Reynolds,  as  trustee  for 
ih  Disharoon  and  the  heirs  of  William  H.  Disharoon,  was 
)e  to  Taylor,  the  purchaser  from  Reynolds  as  trustee  for 
Ji  Disharoon,  of  an  estate  for  life  in  the  aforesaid  Sarah, 
remainder  to  her  daughter,  the  only  child  of  the  said 
liam  H.  The  court  charged  that  such  deed  vested  the 
in  said  Sarah  and  her  said  daughter  jointly,  as  tenants 
)tnmon,  and  that  Taylor  was  charged  with  notice  only  of 
trust. 

h.  The  defendant  further  insisted  that  as  the  deed  from 
mayor,  etc.,  of  Macon,  vested  the  title  to  the.  advance 
b  in  Reynolds,  as  trustee  for  the  said  Sarah  for  life,  with 
linder  to  her  daughter,  the  defendant,  in  the  same  manner 
le  property  covered  by  the  Disharoon  marriage  settlement 
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was  conveyed ;  and  that  as  the  said  Reynolds,  as  trustee  for 
said  Sarah  orUy,  conveyed  tlie  properly  embraced  in  the  deed 
from  Mosely,  trustee,  and  in  that  from  said  mayor,  etc,  of 
Macon,  to  Job  Taylor,  without  referring  to  the  diild  or  to 
the  conveyance  from  Mosely,  and  without  defining  what  estate 
he  held  in  trust,  but  simply  referring  to  the  deed  from  said 
mayor,  etc.,  as  having  been  made  to  him  "  as  trustee  as  afore- 
said" on  the  day  of  its  date,  that  no  title  to  defendant's  in- 
terest in  either  parcel  of  land  passed.     Also,  that  tlie  r^?r- 
ence  to  the  deed  from  the  mayor,  etc.,  charged  Taylor  aad 
those  holding  under  him  with  notice  of  the  terms  thereof,  ao^ 
of  the  fact  that  said  Sarah  had  only  an  estate  for  life  in  th« 
land  covered  by  the  conveyance  from  Mosely,  trustee,  with 
remainder  to  the  defendant. 

Upon  these  positions  the  court  diarged  the  jury  that,  ander 
the  law,  the  mayor  of  the  city  of  Macon  could  only  convef 
the  advance  front  of  streets  to  the  owners  of  the  lots  adjoining/ 
and  such  deeds  must  follow  the  title  to  the  adjoining  lots; 
that,  therefore,  although  the  deed  from  said  mayor  to  Peyton 
Reynolds,  as  trustee,  covering  the  advance  front,  conveyed 
the  use  and  proceeds  to  Sarah  Page  for  her  life,  with  remain- 
der to  defendant,  yet,  that  neither  Job  Taylor,  nor  any  otbtf 
purchasers  under  him,  were  charged  with  notice  of  the  trwt 
stated  in  this  deed,  but  that  they  had  the  legal  right  topi«- 
sume  that  the  Mosely  deed  to  the  adjoining  lot  stated  the  trust 
correctly. 

9th.  The  complainant  insisted  that  under  the  terms  of  tbe 
Disharoon  marriage  settlement  the  surplus  income  of  the  trust 
property,  realized  during  the  life  of  the  wife,  afler  providii^ 
for  the  support  of  the  beneficiaries,  belonged  absolutely  to 
her ;  and  that,  as  one  half  of  the  purchase  money  paid  by 
Reynolds,  trustee,  to  Mosely,  trustee,  for  the  aforesaid  lot 
number  six,  came  from  surplus  income,  she,  the  life  tenant 
was  the  equitable  owner,  in  fee,  of  one-half  of  said  lot ;  and 
that,  as  complainant  held  under,  a  chain  of  title  coming 
through  her,  under  no  circumstances  could  defendant  recover 
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re  than  one-half  of  the  property  in  controvery.     The  court 
charged. 

A.  condensed  statement  of  the  material  portions  of  the  tes- 
lony  introduced  upon  the  trial,  in  addition  to  the  deeds  al* 
Ay  set  forth,  presented  the  following  ease  : 
The  defendant,  Amanda  Bazemore,  is  the  only  child  of 
Iliam  H.  Disharoon;  she  was  born  in  March,  1843;  her 
lerdied  in  1847  or  1848;  her  mother  afterwards  married 
iry  B.  Page ;  defendant  married  Marcus  D.  Bazemore  in 
3,  when  she  was  but  a  little  over  fourteen  years  of  age ; 
was  divorced  from  her  husband  in  1863,  and  re-married 
in  October,  1865;  her  mother  died  in  October,  1868. 
she  proceeds  of  lot  number  six,  in  the  southwestern  range 
ihe  city  of  Macon,  $1,200  00  was  invested  by  Reynolds, 
itee,  in  a  plantation  in  Houston  county.  About  this  time 
trustee  purchased  a  negro  woman  and  two  children,  but 
ether  with  a  part  of  the  proceeds  of  the  aforesaid  lot,  or 
t,  the  evidence  leaves  in  some  doubt.  A  year  or  two  after 
i  purchase  of  the  Houston  property,  Mrs.  Page  became 
^tisfied,  and  the  trustee,  at  her  solicitation,  bought  a  house 
^  lot  near  the  city  of  Macon ;  part  of  the  purchase  money 
srefor  was  paid  from  the  proceeds  of  the  aforesaid  lot  num- 
f  six,  part  from  the  funds  of  Mrs.  Page,  and  part  from  the 
e  of  two  negroes  belonging  to  the  trust  estate. 
'I^he  evidence  is  somewhat  indefinite  as  to  how  the  fund 
id  for  the  lot  near  Macon  was  raised,  but  the  above  state- 
•Qt  seems  most  in  harmony  with  all  the  testimony. 
On  October  27th,  1857,  Marcus  D.  Bazemore  executed  a 
)t-nuptial  settlement,  wherein,  having  recited  that  whereas 
5  William  H.  Disharoon,  shortly  after  his  marriage,  made 
ettlement  of  all  his  property  upon  his  wife  for  life,  and  at 
'  death,  to  the  issue  of  such  marriage ;  and  whereas,  the 
1  Disharoon  having  died,  his  widow  married  one  Henry 
ge,  and  he  (Bazemore)  having  married  the  only  surviving 
Id,  (the  defendant,)  and  being  willing  to  gratify  her 
Iher's  wishes  in  the  premises,  he,  in  consideration  of  love,' 
,  for  his  said  wife,  and  of  a  certain  arrangement  with  his 
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mother-in-law,  by  which  she  was  to  loan  to  him  a  portion    ct 
such  trust  property,  being  expressed  in  a  writing  beaniiiT 
same  date  with  his  deed,  sold  and  conveyed  unto  Pe/kx* 
Reynolds,  all  his  title,  etc.,  to  the  remainder  interest  of  h*^ 
wife  in  the  plantation  in  Houston  connty,  certain  livestock 
and  plantation  tools,  certain  slaves,  together  with  tlieir  vor 
crease,  and  all  other  property  or  interest  therein  that  he  m^y 
be  entitled  to,  or  to  which  he  may  become  entitled  by  virtue 
of  his  marriage  to  his  said  wife,  or  by  virtue  of  her  father  ^ 
said  deed  of  gift,  for  the  following  uses  and  purposes:  For 
the  sole  and  separate  use  of  his  said  wife  during  her  natoral 
hTe,  and  at  her  death  to  such  child  or  children  as  shall  be 
born  to  said  Amanda  and  him,  free  from  any  debts  he  might 
thereafter  contract.     He  reserved  the  right  to  use  the  rent^ 
issues  and  profits  of  all  of  said  property  (increase  of  negroes 
not  included,)  without  accountability  during  his  covertaie 
with  his  said  wife ;  also,  the  right  to  consume  the  hogs  and 
their  increase,  and  such  cattle  as  may  vest  in  him  under  tbe 
aforesaid  deed  of  gift  or  marriage  settlement. 

The  instrument  further  provided  that  if  his  wife 
die  before  him,  leaving  a  child  or  children  of  the  marriage, 
he  was  to  have  the  right  to  use  and  spend  the  rents,  issua 
and  profits  of  said  property  during  his  life,  without  acoount- 
ability,  except  as  to  the  corpiLS  and  the  natural  increase  of  tte 
negroes.  Also,  that  in  case  he  outlived  his  wife,  then  all  of 
said  property,  with  its  increase  of  every  description,  shoola 
vest  absolutely  in  him. 

Reynolds  accepted  the  trust. 

Defendant  testified,  in  brief,  as  follows:  Knows  that  her 
mother  moved  to  lot  number  six,  in  the  city  of  Macon.  Thefc 
was  then  a  good  six-room  dwelling-house  and  the  necessary 
out-houses  on  the  corner,  and  the  lot  was  enclosed.  She  ^ 
then  but  seven  or  eight  years  old,  and  cannot  remember  raudi 
about  the  improvements.  When  this  property  was  sold,dw 
not  know  whether  it  was  sold  or  rented.  She  wasatthetinae 
absent  at  school.  Knows  that  her  mother  and  step-&tber 
moved  to  a  place  in  Houston  county,  but  is  entirely  una^ 
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lied  with  the  manner  in  which  it  was  purchased,  or  what 
^y  paid  for  it.  About  the  time  she  moved  to  HoastoHi 
legroes  were  sold  for  about  $1^250  00,  but  does  not  know 
was  done  with  tlie  money.  About  the  same  time  her 
er  bought  a  negro  woman  and  two  children  for  $1,200  00, 
loes  not  know  what  money  was  used  in  the  payment  for 
.  When  she  was  not  at  scI)ool,  prior  to  her  marriage, 
ived  with  her  mother  and  step-father.  After  her  mar- 
she  lived  with  her  husband.  After  her  mother's  death 
nd  her  husband  took  possession  of  the  Houston  place. 
Iiusband  sold  this  place,  over  her  objections,  for  $1,350  00. 
lid  not  see  the  money  paid,  as  she  went  oat  of  the  house 
oid  it.  After  her  husband  received  the  money,  he  went 
>  Macon,  and  she  did  not  see  him  for  two  weeks.  He 
:  it  all.  in  the  payment  of  debts  contracted  before  his 
iage.  He  also  sold  the  place  near  Macon  for  $800  00. 
pent  this  money  with  the  exception  of  $25  00  or  $30  00, 
h  he  let  her  have.  (Though  the  evidence  is  silent  on  the 
ict,  yet  the  answer  admits  that  defendant  joined  in  the 
eyance  of  both  of  the  above  pieces  of  property,  alleging 
I  excuse  her  infancy  and  the  influence  of  her  husband, 
h  she  was  unable  to  resist.)  Never  knew  of  her  right  to 
umber  six  until  about  twelve  months  before  her  mother's 
).  This  information  was  derived  from  her  mother  and 
lather.  Knew  nothing  of  i  mprovements  placed  on  the  lot 
her  mother  left  it  until  after  they  were  built.  Knew 
ing  of  the  sale  or  purchase  of  the  lot,  or  any  part  of  it, 
ly  one  or  by  any  one.  • 

J  to  the  improvements  on  the  part  of  the  lot  in  oontro- 
7  in  this  case,  the  evidence  disclosed  that  there  were  none 
e  time  of  the  sale  by  Reynolds,  trustee,  to*  Job  Taylor. 
I  Hollingsworth  placed  improvements  thereon  to  the  value 
X)ut  $1,200  00.  The  bare  land  would  be  worth  about 
I  GO  or  $800  00.  Complainant,  in  the  fall  of  1865,  placed 
V  two-room  cottage  on  the  lot,  fenced  it  in,  and  made  other 
•ovements,  which  she  claims  cost  her  $500  00,  but  which, 
other  testimony,  would  be  worth  $800  00.     She  claims 
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thi^t  all  of  these  improvements  are  of  the  aggr^ate  vaJa^  ^ 
$2,500  00,  but  other  witnesses  place  tliem  at  $1,500  00.  3*^ 
asserts  that  she  has  annually  plaoed  improvements  oo  t^^ 
property  to  the  amount  of  $40  00,  and  paid  taxes  to  tb^ 
amount  of  $25  00.     The  larger  house,  with  out-house,  sin^'^ 
the  war,  would  rent  for  from  $20  00  to  $30  00  per  montb- 
The  two-room  cottage  would  rent  for  about  $6  00  per  moutl'' 
Complainant  paid  $1,200  00  for  the  property  in  Confeden^^^ 
money.     The  lot,  with  improvements,  would  not  sell,attiDC»^ 
of  trial,  for  more  than  $1,500  00  in  cash.     The  other  |K)rtiOO^ 
of  lot  number  six,  not  involved  in  this  case,  had  passed  ivkto 
the  hands  of  various  purchaser,  against  wiiom  suits  had  been 
brouglit,  but  who  had  not  been  made  parties  to  this  litigatioo- 

10th.  Returning  to  the  remaining  errors  of  law  alleged  to 
have  been  committed  on  tlie  trial,  which  the  above  8yuop8i9 
of  the  testimony  will  render  clear,  it  was  insisted  by  complain* 
ant  that  if  the  jury  should  believe,  under  the  view  of  the  lair 
presented  in  the  9th  division  of  this  report,  that  the  defeod- 
ant  was  entitled  to  one^half  the  lot  in  dispute,  they  should 
ascertain  what  was  the  value  of  the  improvements  plaoed 
thereon  since  the  purchase  by  Job  Taylor,  then  ascertain  the 
value  of  one-half  the  lot  without  the  improvements,  charge 
defendant's  half  with  one-half  the  value  of  the  improvements, 
less  one-half  the  rents  received  by  complainant,  and  that 
upon  the  payment  of  this  charge  defendant  would  be  entitled 
to  one-half  the  lot.  That  complainant  was  entitled  to  the 
improvements  placed  there  by  her  or  by  those  from  whom  she 
bought.     The  court  to  charged. 

11th,  12th.  It  was  contended  by  complainant  that  if  the 
proceeds  of  lot  number  six  had  been  invested  in  the  Houston 
county  plantation  and  in  the  house  and  lot  near  Macon,  aod 
this  property  had  been  settled  by  post-nuptial  settlement  <» 
defendant,  and  afterwards  sold  by  her  husband,  that  defendant 
could  not  recover  the  lot  in  controversy  until  she  had  aoooan- 
te<l  for  the  same.  That  the  fact  that  defendant  was  an  in&nt 
at*  the  time  the  settlement  was  made  did  not  affect 4be  prin- 
oiple,  for  if  she  was  of  sufficient  age  to  enter  into  the  oontract 
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larriage,  she  was  old  enough  to  contract  as  to  a  marriage 
ement.  In  reply  to  this  position,  it  was  insisted:  let, 
!;  the  infancy  of  the  defendant,  at  the  time  the  settlement 
made  on  her,  would  prevent  the  operation  of  the  estop- 

2d,  that  she  could  not  be  charged  with  the  value  of  the 
c  estate  in  the  property  in  which  the  proceeds  of  lot  uum- 
six  had  been  invested,  because  but  a  life  estate  therein 
been  conveyed  to  her;  3d,  that  if  subject  to  account  at 
>r  the  property  embraced  in  the  Bazemore  marriage  set- 
5nt,  she  is  only  liable  for  that  proportion  of  the  proceeds 
le  aforesaid  property  which  the  value  of  the  lot  in  con- 
Jrsy  bears  to  the  present  value  of  the  whole  of  lot  number 

That  if  complainant  has  omitted  to  show  what  that  en- 
value  is,  then  she  has  failed  in  a  material  portion  of  her 

and  the  jury,  not  having  the  requisite  dotia  before  them^ 
lot  find  any  charge  as  against  defendant, 
he  court  instructed  the  jury  as  contended  for  by  com- 
raant,  and  refused  to  charge  to  the  contrary. 
Jth,  14th.  In  the  argument  before  the  supreme  court, 
tsel  for  complainant  contended  that  on  the  second  marriage 
efendant,  the  title  to  all  the  property  which  came  to  her 
Jinainderman  under  the  Disharoon  settlement,  vested  ab- 
tely  in  her  husband,  notwithstanding  the  post-nuptial 
ement  made  by  him  prior  to  the  divorce;  and  that  if  this 
^ion  was  correct,  then  the  defendant  had  no  title  upon 
ih  to  maintain  the  action  of  ejectment  sought  to  be  en- 
id.  The  determination  of  this  question  appears  in  the 
two  head-notes.  * 

he  jury  found  for  the  complainant  and  directed  that  the 
idant  be  perpetually  enjoined.  The  defendant  moved  for 
w  trial  upon  the  ground  that  the  court  erred  in  each  of 
Tilings  and  charges,  as  above  stated,  and  also  because  the 
iot  was  contrary  to  the  law  and  the  evidence.  The  mo- 
was  overruled,  and  defendant  excepted. 

.  F.  Lyon  ;  A.  O.  Bacon,  for  plaintiff  in  error. 

INIER  &  Andebson,  Hill  &  Harbis^  for  defendant 
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Bleckley,  Judge. 

1.  It  was  not  alleged  that  the  matter  of  the  amendment        ^ 
improper,  but  only  that  the  court  should  not  have  suggested       * 

2.  The  caution  to  the  jury  was  neither  inappropriate  dp-  ^-^^ 
ill-timed. 

3.  The  judge  stated  to  complainant's  counsel  that  he  4  '^" 
not  wish  them  to  argue  the  points  of  law,  and  would  h^^^ 
from  the  other  side.     The  same  poinb^  had  once  been  argu-^^J 
before  him  on  authority.     Counsel  for  defendant  insisted  i\M:ttt 
complainant's  counsel  should  furnish  and  read  the  authorities 
in  the  same  manner  as  if  they  were  to  be  used  and  coramenfecf 
on  in  conclusion.     The  judge  declined  to  exact  this,  butsafd 
counsel  for  defendant  might  read  any  authority  they  thongh^ 
proper. 

4.  The  4th  head-note  should  be  read  in  connection  with 
the  4th  point  in  the  reporter's  statement,  which  sets  oat  what 
the  judge  said. 

5.  The  interruption,  as  appears  from  the  judge's  not^io 
the  record,  was  prohibited  by  denying  to  defendant's  coaDsd 
tlie  right  to  carry  on  a  dispute  with  counsel  addressing  tte 
jury.  There  seems  to  have  been  no  appeal  to  the  coortto 
check  any  misrepresentation  of  the  testimony.  The  judge 
called  the  interrupting  counsel  to  order,  and  put  an  end  to 
that  method  of  interruption.  He  did  not  state  to  the  jo? 
which  of  the  counsel  was  correct  in  representing  the  testimonyj 
nor  does  it  appear  that  he  was  requested  to  do  so.  What  he 
said  to  the  jury  on  the  subject  appears,  substantially,  intw 
head-note. 

6.  The  6th  head-note  upholds  the  charge  of  the  court  in 
reference  to  the  record  of  the  deed  made  by  Disharoon.  E^ 
a  proper  record  of  that  deed  would  not  have  been  notice  tW 
its  terms  applied  to  property  purchased  with  the  proceeds  of 
the  property  described  therein,  to  a  person  ignorant  of  th 
fact  that  the  proceeds  had  been  so  invested  :  51  Oeorgui  Bt 
ports,  296-7.  • 

7.  It  seems  that,  in  point  of  fact,  the  proceeds  of  thepWf     tsz^.r 
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covered  by  the  original  trust  deed  made  by  DisharooD, 
;  invested  in  that  covered  by  the  deed  from  Mosely  to 
Dolds,  trustee ;  but  the  latter  deed,  instead  of  following 
rormer  in  respect  to  the  trusts  declared,  varied  from  it  in 
manner :  The  former  declared  an  estate  in  trust  for  Mrs. 
laroon  (afterwards  Mrs.  Page,)  during  her  life,  with  re- 
ider  to  her  children,  while  the  latter  conveyed  a  fee 
►  le  estate  in  trust  for  Mrs.  Disharoon  and  the  heirs  of 
laroon,  her  deceased  husband.  There  is  no  doubt  that 
If  here,  meant  children  ;  and  as  there  was  but  one  child, 
ely,  the  daughter  who  afterwards  married  Bazemore,  and 
►w  the  plaintiff  in  error,  the  mother  and  child  were,  under 
deed,  tenants  in  common.  Such  was  the  charge  of  the 
t. 

.  The  8th  head-note  needs  little  or  no  expansion.  By 
terms  "patent  interest,"  as  used  therein,  is  meant  any  in- 
8t  appearing  on  the  face  of  the  two  deeds  conveying  to 
trustee  the  property  in  dispute,  each  deed  being  read  as 
lying  alone  to  that  part  of  the  premises  which  it  conveys. 
J8,  Mrs.  Bazeniore's  patent  interest  under  one  of  the  deeds 
tenancy  in  common,  and  under  the  other  a  remainder,  as 
eld  in  this  and  the  next  preceding  head-note. 
'.  On  the  supposition  that  there  was  surplus  income,  and 
t  it  was  invested,  the  property  in  which  it  was  invested 
)nged,  pro  tantoy  to  Mrs.  Page,  absolutely ;  and  the  ninth 
d-note  states  fully  the  law  of  the  case  as  to  that  point. 
0.  The  ordinary  rule  as  to  improvements  made  by  one 
:]ing  possession  bona  fide  against  the  true  owner  is  stated 
id  Story's  Equity,  sections  1237,  1238,  and  5^  Georgia 
xniSy  289.  That  rule  seems  to  be  that,  neither  at  law  nor 
ijuity,  in  the  absence  of  fraud  or  consent  on  the  part  of 
owner,  can  the  latter  be  forced  to  make  compensation  for 
improvements.  The  exception  recognized  is,  when  he 
self  comes  into  equity  and  asks  its  aid  to  enforce  his  title; 
irhich  case,  equity,  in  decreeing  the  relief,  will  require  him 
ooount'for  improvements.  Notwithstanding  the  decided 
pprobation  expressed  by  Judge  Nisbbt,  in  6th  Georgia 
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BeportSy  supra,  to  restricting  the  exception  within  such  uii^  ^ 
row  limits,  we  are  not  aware  that  any  distinct  enlargement  ^^ 
it  has  been  established.  As  between  tenants  in  common  ^^* 
where  one  has  held  out  the  other,  ignorantly  believing  hic^*^" 
self  sole  owner,  and,  pending  such  exclusion,  has  madepe^==^" 
raanent  improvements,  the  co-tenant,  unless  he  resorta  '^^ 
equity  himself,  cannot  be  compelled  to  contribute  aDythic==^£ 
for  the  cost  or  value  of  the  improvements,  beyond  such  po^  *"" 
tion  of  the  rents  as  may  be  chargeable  to  the  party  erectic:  ~ag 
them.  This  is  the  general  rule  of  adjustment  between  ic  ■">* 
provemcnts  and  mesne  profits:  Code,  sections  2906,  3468;  9 
Georgia  Reports,  440;  39  Ibid.,  328;  47  Ibid.,  540. 

11,  12.    The  head-notes  eleven  and  twelve  are  so  ample 
that  it  would  be  a  waste  of  time  and  s{)ace  to  enlarge  apon 
them. 

13,  14.  When  Bazemore  and  wife  were  married  the  second 
time,  the  old  law  prevailed  touching  marital  rights  in  ti^ 
wife's  property.     It  >vas  prior  to  the  reformation  brought  a» 
by  the  act  of  1866.     On  the  second  argument  of  the  case  be-^ 
fore  this  court,  the  point  was  discussed  as  to  the  effect  of  tb^ 
previous  divorce  and  of  that  marriage  on  the  property  no^^ 
in  dispute.     The  position  was  assumed,  that,  as  the  firetco-^ 
verture  was  dissolved,  the  trust  established  by  Bazemoitii^^ 
behalf  of  his  wife,  ceased  as  to  the  life  estate  to  be  enjoyrfl'^'^ 
her;  that  the  estate  became  her  own,  divested  of  the  trnst^^ 
and  that,  upon  the  second  marriage,  it  [lassed  to  her  hushtn^^ 
in  virtue  of  his  marital  rights.     What  effect  on  this  partifli*"^ 
lar  case  such  a  transmigration  of  the  title  would  have  hii  ^ 
need  not  be  considered.     We  think  it  clear  that  the  trust  ad-^ 
liered  to  the  property  and  operated  during  the  second  oov*^ 
ture,  just  as  it  did  during  the  first.     The  debts  of  thehofr- 
baud  against  which  the  property  was  to  be  protected,  wff^ 
any  debts  that  he  might  contract,  not  simply  those  wbi* 
might  be  contracted  while  a  particular  coverture  subsisted; 
and  the  remainder  to  children  was  in  l>ehalf  of  any  chiMn> 
she  might  boiir  by  him.     Both  debts  and  children  mightcod'  1^'^ 
into  existence  after  the  first  coverture  terminated,  and  ita 
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purposes  of  the  trust  were  not  necessarily  accomplished 
Bin  the  parties  were  divorced.     On  the  general  subject,  see 

following  cases,  and  the  authorities  therein  cited:  11 
:>T-£ia  Reports,  379;  12  Ibid.,  195;  14  Ibid.,  403;  15 
ki.,  123;  3  Bac.  Ab.,  438.  ^ 

r  lodgment  reversed. 


HJST  H.  Nolan,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

When  the  accused  is  put  on  his  trial  for  a  capital  offense,  and  the  jury 

*wom  and  charged,  if  the  indictment  is  not  defective,  he  is  in  jeopardy  of 

l^is  \\Ui  3  Kelly,  63. 

>  Two  reasons  only  are  recognized  by  the  law  as  justifying  the  discharge  of 

^  jury  before  they  have  agreed  upon  a  verdict  and  legally  returned  it  into 
^<«»rt,  to- wit:  the  prisoner's  consent,  or  necessity  in  some  of  its  various 
fowas,  one  of  which  is  mistrial :  /^  Georgia  Reports,  426  ;  /jr  Ibid,,  ^62 ; 
'3  Tbid,,  I ;  33  Ibid,,32g;  3  Kelly,  ^3;  2  Ibid.,  60. 

(•  There  being  no  authority  of  law  for  receiving  a  verdict  of  guilty  and  dis- 
^^'•'ging  the  jury,  without  the  prisoner's  consent  and  without  necessity, 
whilst  he  is  absent  involuntarily  from  the  court,  confined  in  jail,  to  do  so  is 
to  deny  him  the  right  of  having  the  voice  of  his  jury  authentically  pro- 
''^^'Uiced  upon  his  guilt  or  innocence. 

I-  ^  Verdict  so  received,  having  been,  on  his  motion,  set  aside  as  illegal,  when 
■•^^twards  arraigned  for  trial  on  the  same  indictment  for.  the  offense  before 
•"^^^^ier  jury,  the  prisoner  may  plead  specially  his  former  jeopardy  in  bar 
**  *  second  trial,  and  if  supported  by  the  record  and  the  extrinsic  facts , 
^'^  plea  should  be  sustained,  and,  thereupon,  the  prisoner  should  be  dis- 

$•  **ig  motion  to  set  aside  the  verdict  for  such  cause  is  distinguishable  from  a 

•^on  for  a  new  trial,  and  consequently,  does  not  subject  him  to  be  again 

^F^  k  jeopardy  as  though  a  new  trial  had  been  applied  for  and  granted. 

^  tijc  present  case  a  new  trial  was  not  a  necessary  incident  of  setting 

■Wc  the  verdict,  and  in  point  of  fact,  was  neither  applied  for  by  the  party 

'  **  eiqiressly  ordered  by  the  court.     The  former  jeopardy  is  clear,  and  the 

I     ,  FiKmer's  claim  to  protection  comes  within  the  declaration  of  fundamental 

r     Irinciite  in  the  constitution  of  1868 :  Code,  section  5000. 

V 

"t    Criminal  law.    Verdict    Jury.   New  trial.    Before  Judge 
^^^talPKiNS.     Chatham  Superior  Court     November  Term, 

Vol.  lv.  34. 
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Nolan  was  placed  on  trial  for  the  ofiense  of  mntiet  a^ 
leged  to  have  been  committed  upon  the  person  of  HarCi 
Grogan.  Evidence  was  submitted  to  a  jury  regularly  impoLVi 
n^ed,  argument  had,  and  a  charge  delivered  by  the  oourl 
Subsequently,  whilst  the  defendant  was  confined  in  jail,  h 
the  absence  of  his  counsel,  and  without  his  consent,  the  J1117 
returned  a  verdict  finding  him  guilty  of  voluntary  manslangh- 
ter,  and  were  discharged.  The  defendant,  at  a  subsequent 
term,  moved  that  said  verdict  be  set  aside  00  the  ground  that 
it  was  rendered  and  published  in  his  absence  and  without  hb 
right  of  being  present  having  been  waived.  The  court  (ff- 
dered  accordingly. 

The  defendant  was  subsequently  arraigned  a  second  tine 
upon  the  same  indictment,  when  he  pleaded  specially  in  bartk 
aforesaid  facts  as  constituting  his  having  been  placed  onoeio 
jeopardy,  and  claimed  his  discharge. 

This  plea  was  overruled  by  the  court,  and  defendaata- 
cepted. 

A  verdict  finding  the  defendant  guilty  of  voluntary  dmd* 
slaughter  was  returned. 

irror  is  assigned  upon  the  above  ground  of  exception. 


/E] 


S.  B.  Adams  ;  A.  P.  Adams,  for  plaintiff^  in  error. 

A.  R.  Lamar,  solicitor  general,  by  Walter  6.  Chabi- 
TON,  for  the  state. 

Bleckley,  Judge. 

Without  restating  the  specific  propositions  embraced  in  tw 
head  notes,  some  observations  will  be  added  on  the  geoeitl 
topic. 

One  trial,  and  only  one,  for  each  crime,  is  a  fimdamentw 
principle  in  criminal  procedure,  and  must  be  the  genealw* 
practically  administered  in  all  free  countries.  ForthepaWB 
authority,  whether  king  or  commonwealth,  to  try  the90 
I)erson  oyer  and  over  again  for  the  same  ofiense,  woaM  ■• 
rank  tyranny.     It  would  amount,  in  capital  cases,  to  crw^ 
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mlike  that  of  keeping  a  loaded  repeater  pointed  at  the 
ner's  head,  and,  with  deadly  purpose,  but  bad  aim,  dis- 
jing  slowly  one  cartridge  after  another.  Though  some  ex- 
ons  to  the  general  rule  are  to  be  admitted,  as  when  a  new 
is  bad  on  the  prisoner's  motion,  or  when  judgment  upon 
d  indictment  has  been  arrested,  the  transcendant  impor- 
>  of  the  rule  itself  requires  that  the  exceptions  should  be 
md  strictly  guarded. 

here  a  first  trial  is  complete,  and  its  result,  whether  con- 
on  or  acquittal,  left  to  stand,  there  is  little  or  no  room 
iny  diversity  of  opinion  on  its  sufficiency  to  bar  a  second, 
ach  a  case  the  ordinary  plea  of  former  conviction  or  of 
ler  acquittal  is  applicable,  in  terms,  and  would  be  upheld 
ill  courts  alike.  But  we  reach  debatable  ground  when  we 
e  to  those  cases  in  which  trials  have  been  begun  but  not 
i(\;  and  some  others,  in  which  the  endings  have  been  in- 
!tual  because  irregular  or  wholly  void.  Courts  are  not 
^agreed  where  jeopardy  begins,  or  how  far  the  defense  of 
I  in  jeopardy  differs,  if  at  all,  under  our  American  consti- 
)n8,  from  that  of  autrefois  convict  or  autrefois  acquit, 
er  the  English  common  law.  In  the  view  of  some  judges 
ardy  arises  not  out  of  the  trial  but  out  of  the  verdict;  f^ 
)  a  combat  intended  to  be  mortal,  there  was  no  danger  of 
g  slain  until  you  are  hit. 

he  former  decisions  of  this  court  have  tended  always  to 
t  a  jury,  when  impanneled,  sworn  and  charged  with 
case,  as  the  consecrated  body  of  peers  whose  individ- 
minds  and  personal  consciences  are  laden  with  the  prison- 
destiny.  Not  a  jury,  simply,  but  this  jury,  are  to  pro- 
Doe  upon  his  guilt  or  innocence.  They,  and  they  alone, 
to  pass  between  the  state  and  the  prisoner,  and  arbitrate 
pave  matter  in  dispute.  Their  decision  may  or  may  not 
ual  as  against  the  prisoner,  but  it  will  conclude  the  state 
irer,  unless  annulled  at  his  instance.  Though  he  may 
d  it  for  any  material  error  committed  against  him,  the 
)  cannot  avoid  it  at  all,  but  is  bound  by  it  irrevocably, 
mg  as  he  suffers  it  to  stand.    He  has  a  right  to  have  it 
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made  up  and  legally  returned  into  court,  so  that  he  may,  if  it 
suits  him,  accept  it.     A  verdict,  on  this  trial  and  from  this 
particular  jury,  not  on  some  future  trial  before  another  jary, 
is  what  he  may  demand,  and  what  the  state,  subject  only  to 
obstacles  amounting  to  legal  necessity,  undertakes  to  afford: 
"  What  say  you,  gentlemen  of  ^w  jury,  am  I  guilty  or  not 
guilty  ?"     To  this  question  he  is  entitled  to  an  answer,  if  to 
obtain  it  l)c  within  the  compass  of  l^al  possibility.    Hetikeft 
the  risk  of  its  being  adverse,  and  may  claim  whatever  chaDoe 
there  is  of  its  being  favorable.     The  fear  of  the  situation  is 
upon  him,  and  he  is  entitled  to  its  hopes  also.  Conderonatiors 
or  deliverance,  here  and  now,  is  the  one  alternative.    OnljT 
with  his  consent,  or  for  some  legal  necessity,  can  the  crisis  te 
ended  whilst  the  voice  of  his  jury  remains  undeclared. 

What  amounts  to  such  legal  necessity  as  will  justify  th^ 
discharge  of  a  jury  without  a  verdict,  is  a  subject  on  wbid* 
courts  have  widely  differed :   5  Indiana,  290 ;  8  Ibid,  325 ; 
14  Ibid.,  139;  16  /6W.,  357;  26  Ibid.,  346,366;  16  Ar^ 
kansas,  568 ;  3  Ohio,  229 ;  14  Ibid.,  493.     The  tendency, »<" 
late,  has  been  to  lower  the  standard  so  as  to  comprebend 
moral  as  well  as  physical  necessity,  and  in  the  region  of  tk« 
moral,  to  be  content  wiih  very  moderate  tests.     See  the  cases 
cited  in  the  syllabus.     Mistrial,  from  inability  of  the  jury  t» 
agree,  is  clearly  within  the  principle.     So,  too,  is  the  case  of 
voluntary  absence  by  the  prisoner  when  he  ought  to  be  pre?"    J 
ent ;  and  u|)on  this  theory  the  cases  in  2  Sneed,  560,  and  1 
Alabama,  259,  can  be  upheld.    But  we  think  no  possible  tf' 
pansion  of  the  rule  can  include  the  return  of  a  verdict  doriaj 
the  enforced  absence  of  the  accused  by  imprisonment,  and  tb 
discharge  of  the  jury  as  consequent  thereupon.    It  is  "^ 
quite  clear  from  the  report  that  the  case  in  2  Alabama,  10^ 
was  one  of  that  kind,  for  the  cause  of  the  prisoner's  abeen* 
is  not  expressly  stated.     His  counsel  were  present,  and  maifc 
no  request  that  he  should  be  present.     The  supreme  coorti 
afler  ruling  that  judgment  should  be  arrested,  proceeded  ^ 
the  consideration  of  what  further  order  should  be  made  in  tk* 
case ;  and  the  order  made  was  that  the  prisoner  remaioB  0 
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tody  to  await  a  trial  de  novo.  The  facts  were  treated  as  in 
respects  like  those  in  The  People  v«.  Perkins,  1  Wend., 

in  which  latter  case  the  prisoner  was  confined  in  jail 
jn  the  verdict  was  received.  No  other  authority  is  cited 
the  Alabama  court,  and  we  think  The  People  va,  Perkins 
lot  a  satisfactory  authority  upon  the  point  now  in  ques- 
.  The  direct  point  for  judgment  in  that  case  was, 
Jther  the  prisoner  could  be  sentenced  upon  a  verdict  re- 
ed while  he  was  confined  in  jail.  It  was  held  that 
oald  not;  and  the  court  went  on  to  advise  that  the  ver- 

be  set  aside,  and  that  there  be  a  new  trial.  This  ad- 
,  to  be  recognized  as  settled  law  in  favor  of  the  proposi- 

that  the  prisoner  was  subject  to  a  second  trial,  ought,  at 
t,  to  be  shown  to  have  been  followed  by  a  second  trial ; 

no  such  fact  appears.  If  a  second  trial  had  taken  place, 
I  the  plea  of  former  jeopardy  overruled,  whether  the  re- 
wing  court,  in  passing  upon  the  plea,  would  have  adminis- 
id  to  the  actual  case,  the  substance  of  its  own  advice,  as 
^  we  do  not  know.  In  16  La.  An.,  400,  is  a  case  of  mis- 
neanor,  on  the  line  of  trying  the  prisoner  over,  whenever 

first  verdict  is  quashed.  There  the  verdict  was  recorded 
the  French  language,  contrary  to  a  statute  which  required 
0  be  recorded  in  English  on  pain  of  absolute  nullity.  From 
reorgia  standpoint,  the  remedy  for  omitting  to  record  the 
diet  in  proper  time  and  manner,  would  be,  not  a  second 
1,  but  an  entry  on  the  record,  nunc  pro  tunc.  In  that  case, 
irever,  the  plea  made  no  complaint  of  discharging  the  jury, 

was  simply  a  plea  of  former  conviction,  which  was,  of 
rse,  unsupported  by  a  record  in  the  French  language,  since, 
3rdiug  to  the  statute,  no  verdict  not  recorded  in  English 
Id  be  recognized. 

n  the  case  before  us,  the  prisoner  does  not  stand  upon  a 
ner  verdict  but  upon  former  jeopardy.  His^  complaint  is, 
t  his  case  was  given  to  a  jury  and  never  legally  withdrawn, 
lat  that  jury  thought  of  his  guilt  or  innocence  has  not 
Q  autlientically  declared;  and  the  jury  having  been  dis- 
rged,  in  his  enforced  absence  and  without   his  consent, 
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their  opinion  of  his  guilt  or'  innocence  can  never  be  legally 
known.     For  aught  that  appears,  every  member  of  that  jnry 
was  ready  to  acquit  him.     His  defense  before  it  may  have 
been  complete   and  triumphant.     The  error  of  receinng  a 
formal  venlict  in  the  prisoner's  absence  would  be  nothing,  if 
the  jury  had  been  retained  in  the  box  and  required  torenclff 
a  valid  one  in  his  presence.     The  mischief  was  done  by  dis- 
charging the  jury  without  any  legal  necessity,  and  withont 
obtaining  from  it  something  that  the  law  could  recogiiiietf 
a  verdict.     The  prisoner  was  once  fully  in  the  power  of  that 
jury,  and  he  had  a  right  to  such  a  verdict,  as  each  several 
juror  could  avow  before  his  face.     Many  years  ago,  inth^ 
county  of  Fayette,  I  witnessed  the  polling  of  a  jury,  on  th© 
return  of  a  verdict  of  guilty,  where  the  eleven  jurors  to*" 
called  declared  the  verdict  to  l>e  theirs,  and  only  thetwdft'^ 
man  disowned  it.     The  result  was,  that  on  reconsidering  th^ 
case,  the  whole  twelve  agreed  to  a  verdict  of  not  guilty,  anC^ 
the  prisoner  was  acquitted. 

The  motion  to  set  aside  the  verdict  in  the  case  at  hirwa^ 
made  after  the  denial  of  a  motion  in  arrest  of  judgment:  ae-** 
53  Georgia  Reports,  137;  and  the  state  contends  thatsudi  ^ 
motion  is  equivalent  to  an  application  for  a  new  trial:  ^^^ 
Georgia  Reports ^  191.  This  is  an  effort  to  draw  iheprisooc*' 
into  a  second  jeopardy  as  the  price  of  escaping  from  tbefifa^- 
It  is  hard  enough  to  pay  the  price  where  a  new  trial  is  acta- 
ally  moved  for  and  granted.  We  think  such  a  traffic  in  jeop* 
ardies  is  not  to  be  considered  as  comlucted  by  implicatioa 
The  bill  of  rights  declares  that  "no  person  shall  be  pattf 
jeopardy  of  life  or  lilierty  more  than  once  for  the  same offi** 
save  on  his  or  her  own  motion  for  a  new  trial,  after  ooavt- 
tion,  or  in  case  of  mistrial."     Code,  section  6000. 

Judgment  revereed. 
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N  W.  A.  Sanford,  plaintiff  in  error,  w.  Daniel  B. 
Sanford  defendant  in  error. 

nt  for  life  did  not  forfeit  his  estate  in  the  land  by  selling  and  conTeying 
!  whole  fee  in  1835.  Remainders  were  not  affected,  and  remaindermen 
lid  not  enter  upon  the  parchaser  until  the  death  of  the  tenant  for  life, 
e  dissenting  (pinion  of  Walker,  Judge,  in  King  vs,  Leeves^sb  Georgia 
ports y  799,  approved  and  followed.  See,  also,  4B  Georgia  Reports^ ^^g, 
VSTak-NEK,  Chief  Justice,  dissented. 

life  estates.  Forfeiture.  Before  Judge  Bartlett.  Bald- 
Superior  Court.    February  Term,  1875. 

>u  June  20th,  1874,  John  W.  A.  Sanford  brought  com- 
nt  s^inst  Daniel  B.  Sanford,  for  house  and  lot  situated 
he  city  of  Milledgeviile.  Amongst  other  defenses  the 
ndant  pleaded  the  statute  of  limitations. 
he  evidence  disclosed  the  following  facts: 
y  the  will  of  Jesse  Sanford,  the  property  in  dispute  was 
«ed  to  John  W.  A.  Sanford  for  life,  with  remainder  to  his 
dren,  one  of  whom  was  the  plaintiff.  This  instrument 
admitted  to  probate  on  March  9th,  1827.  The  life  ten- 
died  in  September,  1870.  Before  his  death,  in  July,  1835, 
aade  an  absolute  conveyance  of  said  house  and  lot  to  one 
les  Gladdin.  Defendant  showed  a  regular  chain  of  title, 
^mpanied  by  possession,  from  Gladdin  to  himself,  covering 
-thirds  of  said  property;  he  filed  a  disclaimer- as  to  the 
er  third. 

<ohn  W.  A.  Sanford,  the  life  tenant,  left  three  children — 
plaintiff,  Eugene,  and  Theodore  G.  The  plaintiff  held  a 
veyance  from  the  latter  covering  his  interest  in  the  prop- 
1  in  controversy.  At  the  time  of  trial,  February,  1876, 
intiff  was  fifty  years  of  age  and  Theodore  G.  thirty-nine; 
The  jury,  under  the  charge  of  the  court,  found  for  the  de- 
lant.  The  plaintiff  moved  for  a  new  trial,  upon  the  fol- 
ing  grounds,  to- wit: 

St.  Because  the  court  erred  in  refusing  to  charge  ''  that  if 
plaintiff  liolds  the  title  of  Theodore  G.  Sanford,  and  he, 
xxlore,  was  only  twenty-five  years  old  when  the  statute  of 
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limitations  was  finally  repealed,  in  1863,  then  his  right  of  ac- 
tion is  not  barred,  and  he  is  entitled  to  recover." 

2d.  Because  the  court  erred  in  charging  the  jun',  withoat 
qualification,  "that  if  J.  W.  A.  Sanford,  the  life  tenaDt^did, 
in  1835,  sell  and  convey  absolutely,  the  land  in  dispute,  h» 
said  sale  of  the  fee  did  instantly  work  such  a  forfeiture  of  the 
life  estate  to  the  remaindermen  as  gave  them  the  right  of  en- 
try and  of  action  then,  and  set  the  statute  of  limitations  in 
motion  as  against  them,  and  that  seven  years  adverse  posses- 
sion by  the  purchaser,  under  color,  barred  the  right  of  actioo 
of  plaintiff  as  a  remainderman." 

The  motion  was  overruled,  and  the  plaintifi^  excepted. 

Crawford  &  Williamson,  for  plaintiflT  in  error. 
Sanford  &  Furman,  for  defendant 

Bleckley,  Judge. 

"What  was  the  common  law  ?  Blackstone,  in  2  Com., states 
it  thus:  "Alienations  by  particular  tenants,  when  they  ^ 
greater  than  the  law  entitles  them  to  make,  and  divest  the*^ 
mainder  or  reversion,  are  also  forfeitures  to  him  whose  rig» 
13  attacked  thereby.  As,  if  tenant  for  his  own  life  aliens  bf 
feoffment  or  fine  for  the  life  of  another,  or  entail,  or  in  fee  J 
these  being  estates  which  either  must  or  may  last  longer  thtf 
his  own,  the  creating  of  them  is  not  only  beyond  his  powtf 
and  inconsistent  with  the  nature  of  his  interest,  but  is  also  * 
forfeiture  of  his  own  }>articular  estate  to  him  in  remainder  of 
reversion."  Reading  this  passage  attentively  it  seems  ^ 
that  the  learned  commentator  did  not  intend  to  teach  tluitoS 
alienations  by  i>articular  tenants,  when  they  are  greater  tto 
the  law  entitles  them  to  make,  are  attended  with  forfcitart 
His  words  are,  "alienations  by  particular  tenants,  whentlKf 
are  greater  than  the  law  entitles  them  to  make,  and  dived  v* 
remainder  or  reversion,''  etc.  In  giving  examples  he  does  not 
say  that  if  tenant  for  his  own  life  aliens  for  the  life  of  anotbe^i 
or  entail,  or  in  fee,  he  forfeits  his  own  particular  estate;  W 
that  he  incurs  the  forfeiture  if  he  "  aliens  by  feojment  orfi^) 
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That  Blackstone  means  to  restrict  the  rule  of  forfeiture 
lienatioDS  whicli  divest  the  remainder  or  reversion,  is 
rn,  too,  by  the  authority  to  which  he  refers.  He  cites 
Litt.,  251;  and  there  Lord  Coke  says:  "It  is  to  Jbe 
pved  that  a  forfeiture  may  be  made  by  the  alienation  of 
rticular  tenant,  two  manner  of  ways ;  either  in  pais,  or  by 
er  of  record.  In  pais,  of  lands  and  tenements  which  lie 
ivery,  (whereof  Littleton  intendeth  his  case,)  where  a 
ber  estate  passeth  by  livery  than  the  particular    tenant 

lawfully  make,  whereby  the  reversion  or  remainder  is 
sted,  as  here  in  the  example  that  Littleton  putteth  when 
it  for  life  alieneth  in  fee,  which  must  be  understood  of  a 
Bent,  fine  or  recoverie  by  consent."  Feoffment,  fine  and 
aon  recovery,  were  modes  of  alienation  which  divested 
inders  and  reversions.  Undoubtedly,  to  enfeoff  a  stranger 
e  simple  was  to  incur  a  forfeiture  of  the  estate  fyr  life  or 
i:  2  Black.  Com.,  153.   But  there  are  many  direct  asser- 

in  the  books  to  the  effect  that  conveyance  by  bargain 
sale  works  no  forfeiture.  In  4  Oomyn's  Dig.,  Forfeiture, 
•,)  it  is  laid  down  that,  ''if  tenant  for  life  bargains  and 

to  another  in  fee,  it  is  no  forfeiture,"  citing  2  Leo.,  60. 

Bacon's  Abr.,  465,  Estate  for  Life,  (c,)  the  like  doctrine 
verted  in  these  words:  "So,  if  tenant  for  life  of  lands,  by 
Dture  enrolled,  bargains  and  sells  them  to  J.  S.  and  his 
\f  this  is  no  forfeiture,  but  the  bargainor  passes  only  what 
aay  lawfully  pass;  for  though  by  the  statute  27  H.,  8, 
0,  deeds  enrolled  grew  a  common  conveyance  for  the 
jferring  of  lands,  which  could  not  pass  at  common  law 
out  the  investiture  of  livery,  yet  being  a  manner  of  con- 
noe  known  before  at  common  law,  it  was  construed  to 
I  no  new  effect  given  it  by  the  statute  but  what*the  statute 
essed."  In  Stearnes  on  Real  Actions,  pp.  10,  11,  this 
ment  occurs:  "But  it  is  to  be  observed,  that  even  in 
land,  no  conveyance  of  the  particular  tenant  creates  a 
iture,  except  those  which  divest  the  remainder  or  rever- 
;  which  effect  is  produced  only  by  feoffment^  fine,  and 
WW  recovery.    A  conveyance  by  lease  and  release,  or  bar- 
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gain  and  sale,  made  by  the  particular  tauuit,  and  purportiif 
to  convey  the  fee  simple,  is  no  forfeiture,  nor  will  it  defeat  i 
contingent  remainder ;  because  the  operation  of  these  ooDvej* 
ances  is  only  to  transfer  to  the  releasee  or  bargainee  sock  es* 
tate  as  the  releasor  or  bargainor  may  rightfully  convey:  2 
Leon.,  60;  3  Mod.,  161.  And  this  distinction  between  the 
operation  of  a  feoffment,  fine  and  recovery  on  the  one  huid, 
and  a  bargain  and  sale,  lease  and  release,  and  coveuant  to 
stand  seized,  on  the  other,  is  what  is  meant  by  the  ex^nmoD 
which  sometimes  occurs,  where  the  former  are  described  is 
tortious,  and  the  latter  as  rightful  conveyances.'' 

Numerous  other  authorities  bearing  in  the  same  direction 
might  be  cited.  Quite  a  number  of  them  will  be  found  re- 
ferred to  by  Judge  Walker  in  the  able  dissenting  opinion 
which  he  deliveretl  in  IGng  vs.  LceveSy  36  Georgia  Befoi^ 
199;  ai^  opinion  so  excellent  that  I  despair  of  adding  to  it 
anything  of  value  in  this  or  any  other  which  I  might]attempt 
on  the  same  subject. 

It  should  be  mentioned,   (as  >vas  glanced  at  by  Ju^ 
Walker,)  that  there  are,  in  the  books,  traces  of  forfeiiupe 
as  incident,  sometimes,  to  general  warranty  of  title  in  convey-^ 
ances  even  by  bargain  and  sale.     The  record  before  us  ia  th^ 
present  case  is  not  such  as  to  call  for  a  decision  on  this  specie 
topic.     But,  as  tending  to  throw  some  light  on  the  effected 
warranty  in  modern  conveyances,  I  refer  to  2  Smith's  \J99^ 
ing  Cases,  American  Notes,  pp.  519,  520,  521,  529,  editio-^ 
of  1847.     See,  also,  18  Georgia  Reports,  and  compare  wit  ^ 
22  Georgia  Reports,  627.     I    will   observe,  moreover,  4^ 
dicta  by  writers  are  to  be  met  with  suggestive  of  this  d«^ 
tinction;  that  though  a  conveyance  by  bargain  and  sale  woaft^ 
not,  of  itself,  produce  forfeiture,  forfeiture  might,  neverthehff^ 
result  from  letting  the  purchaser  into  possession  under  socfr 
a  conveyance,  the  admitting  of  the  purchaser  into  posseswoo 
of  the  land,  super-added  to  the  bargain  and  sale,  hAng  tb 
same,  in  effect,  as  technical  livery  of  seizin. .   I  have,  IW* 
ever,  seen  no  distinct  adjudication  of  such  a  doctrine  of  i^ 
feiture. 
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Aooepting  Blackstone's  exposition  of  the  common  law  as 
>rrect,  and  construing  his  language  in  the  light  of  Coke  upon 
littleton,  the  authority  to  which  he  himself  refers,  a  roajori- 
^  of  the  court  believe  that,  tested  by  *the  common  law,  the 
use  at  bar  is  not  one  of  forfeiture.  And  they  are  of  opinion, 
so,  that  no  legislation  of  Georgia  has  introduced  any  new 
Lse  of  forfeiture  by  alienation.  In  our  statutory  provisions 
^aching  deeds  of  bargain  and  sale,  it  was  not  the  purpose  of 
le  legislature  to  bring  in  an  old  feudal  incident  which  pre- 
iously  did  not  attend  that  mode  of  conveyance:  See  3  Dall., 
86.  Nor  by  declaring  that  a  fee  simple  estate  should  always 
e  implied  where  a  less  one  was  not  expressed,  was  it  contem- 
lated  that  the  maker  of  a  deed  should  be  able  to  convey  an 
state  greater  than  his  own,  or  divest  that  of  any  other  per- 
on.  Tenant  for  life  and  remainderman  are  not  even  privies 
a  estate :  29  Georgia  RepoiiSy  374 ;  nor  is  the  forn^pr  a  trus- 
eefor  the  latter:  27  Ibid.,  96. 

Forfeiture  had  its  origin,  not  in  the  idea  of  trust,  but  in 
he  idea  of  allegiance,  of  fealty.  For  the  tenant  to  usurp 
lid  dispase  of  tiie  estate  of  his  lord,  or  of  his  lord's  heir,  or 
^  tliose  ap|K)inted  by  his  lord  to  take  in  remainder,  was 
i^loyal.  It  savored  of  rebellion,  and  was  punished  with 
^ffeiture.  But,  at  best,  there  was  something  in  the  contri- 
*noe  that  must  have  been  troublesome;  for,  as  they  seized 
iQ  land  and  not  the  price,  the  real  loss  could  not  but  fall 
^loetiroes,  and  perhaps  most  frequently,  upon  an  unfortu- 
•te  or  indiscreet  feoffee,  instead  of  u[>on  the  revolted  tenant 
'"0  maile  the  wrongful  feoffment. 

In  reference  to  protecting,  by  legal  or  equitable  remedies, 
■**  reversion  or  remainder  against  waste,  timt  would  be  as 
^'^cable  with  the  land  in  the  possession  and  use  of  the  life 
"^tumt's  vendee,  as  with  it  in  the  possession  and  use  of  the 
^ginal  life  tenant  himself.  The  latter  was  never  restrained 
tT  W  from  parting  with  the  custody  and  care  of  the  prem- 
^  after  making  a  legal  conveyance  of  his  own  interest, 
whoever  succeede<l  him  was  bound,  in  respect  to  waste,  just 
IS  he  had  been  bound.     That  is  still  the  [losition  of  the  ven- 
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dee;  and  the  rule  can  be  applied  ta  him  whether  the  deed 
under  which  he  holds  purports  to  pass  the  fee^  or  only  tke 
lesser  estate  which  his  vendor  had  the  right  to  convey.  One 
who  comes  in  by  purchase  under  a  tenant  for  life  muistabstiin 
from  waste^  no  matter  how  broad  may  be  his  claim  or  the 
conveyance  upon  which  he  rests  it.  As  against  the  reve^ 
sioner  or  the  remaindermen  jhe  takes  no  more  than  the  title 
of  his  vendor. 

Judgment  reversed. 

Jackson,  Judge,  concurred,  but  furnished  no  written  opin- 
ion. 

Warner,  Chief  Justice,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant in  the  statutory  form,  to  recover  the  possession  oft 
certain  described  tract  of  land  therein  mentioned.  The  de- 
fendant pleaded  the  statute  of  limitations  in  bar  of  the  pivD* 
tiff's  right  to  recover  the  possession  of  the  land  sued  for.  On 
the  trial  of  the  case,  the  jury,  under  the  charge  of  theconrtj 
found  a  verdi<*t  for  the  defendant.  A  motion  was  madcfora 
new  trial -on  the  ground  of  error  in  the  charge  of  thecou^ 
as  to  the  plaintiff's  right  of  action  being  barred  by  the  statute 
of  limitations.  The  court  overruled  the  motion,  and  Uiephun* 
tiff  excepted. 

It  appt^ars  from  the  record  and  bill  of  exceptions,  tbaltb* 
plaintiff  derived  his  title  to  the  premises  in  dispute  onderth* 
will  of  Jesse  Sanford,  who  devised  the  same  to  his  son,  Jok" 
W.  A.  Sanford,  for  life,  with  remainder  to  his  children;  tb«t 
the  plaintiff  claimed  title  to  the  land  in  his  own  right  as  ou^ 
of  the  remaindermen,  and  by  a  deed  from  his  brother  of  his  ifl* 
tcrest  in  the  land,  who  was  also  a  remainderman,  both  beioj 
the  children  of  J.  W.  A.  Sanford,  the  life  tenant,  whodiedi« 
1870.  Defendant  admitted  his  adverse  possession  of  the  law 
sued  for,  and  offered  in  evidence  a  deed  made  by  J.  W.  A.  Sin* 
ford,  the  tenant  for  life,  in  1835,  conveying  a  fee  simple  tith 
to  tlie  pi'emises  in  dispute^  to  Gladdiu,  and  showed  that  in  184^ 
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Idin,  by  deed,  conveyed  the  land  in  fee  simple  to  D.  B.  Stet- 
that  in  1858  Stetson  conveyed  the  lanil  by  deed  to  Orme; 
in  1867  Orme  conveyed  the  land  by  deed  to  .W.  S.  Stet- 
and  that  in  1870  W.  S.  Stetson  conveyed  the  land   by 
to  the  defendant,  all  of  which  deeds  of  conveyance  were 
recorded.     It  was  also  proved  that  at  the  time  of  the 
the  plaintiflF  was  fifty  years  of  age,  and  that  the  other 
linderman  was  thirty-nine  years  of  age.     The  action  was 
nenced  on  the  20th  of  June,  1874.     The  court  charged 
ury  the  law  as  applicable  to  the  facts  of  the  case,  substan- 
^  as  it  was  ruled  by  the  majority  of  this  court  in  King 
jeeveSy  S6th  Oeorgia  Reports^  199.     If  the  ruling  of  the 
i  in  that  case  was  error,  then  the  ruling  of  the  court  be- 
in  this  case,  was  error;  but  if  the  ruling  of  the  court  in 
case  was  right  in  principle,  then  the  ruling  of  the  court 
w  in  this  case  was  right  in  principle,  as  I  will  endeavor 
low  that  it  was,  as  well  as  I  can  in  the  brief  space  of  time 
ved  me  for  that  purpose. 

he  first  question  to  l)e  considered  is,  did  the  deed  of  bar- 
and  sale  of  the  premises  in  dispute,  executed  by  J.  W.  A.^ 
Tord,  the  life  tenant,  to  Gladdin,  in  1835,  conveying  to 
the  entire  estate  in  the  land  in  fee,  work  a  forfeiture  of 
life  estate  therein,  under  the  law  of  force  in  this  state  at 
time?  By  reference  to  the  acts  of  1785  and  1821, 
:>b'8  Digest,  164  and  169,)  it  will  be  perceived  that  a  con- 
iQce  of  land  in  this  state  by  deed  of  bargain  and  sale,  is 
inctly  recognized  as  the  pro|)er  and  legal  mode  of  convey- 
the  same.  The  second  section  of  the  act  of  1821  declares 
i  "All  gifts,  grants,  feoffments,  bequests,  devises  and  con- 
ances  of  every  kind  whatsoever  of  real  or  personal  prop- 
hereafter  made  or  executed  within  this  state,  shall  be 
I  and  construed  to  vest  in  the  person  or  persons  to  whom 
same  are  made  or  executed,  an  al)soIute,  unconditional 
simple  estate,  unless  it  be  otherwise  expressed,  and  a  less 
te  mentioned  and  limited  in  such  gift,  grant,  feoffment, 
lest,  devise  or  conveyance.''  The  third  section  of  the  act 
als  all  conflicting  laws,  construing  the  acts  of  1785  and 


534         SUPREME  COURT  OF  GEORGIA. 

Sanford  vs,  Sanford. 


1821  together,  it  was  manifestly  tlie  clear  intention  of  the  g^mt- 
eral  assembly  to  abolish  the  technical  modes  of  conveyance    q/ 
land  in  this  state,  which  had  existed  and  did  exist  in  EngkiK), 
and  to  substitute  therefor  the  more  simple  mode  of  conveyance 
by  deed  of  bargain  and  sale,  and  such  is  believed  to  have 
been  the  uniform  construction  of  those  acts  in  relation  to  the 
conveyance  of  land  in  this  state,  and  therefore  it  is  no(  neccs- 
sary  tiiat  we  should  go  behind  those  acts  to  inquire  wbtt 
would  have  been  the  technical  efiFect  of  the  difl'erent  modes  (►f 
conveyance  of  land  in  England  prior  thereto. 

The  pertinent  inquiry  here  is,  what  is  the  legal  effect  of  * 
conveyance  by  a  tenant  for  life  of  the  whole  estate  in  fe^ 
simple,  by  a  deed  of  bargain  and  sale?  In  this  state,  adeei 
of  conveyance  by  bargain  and  sale  conveys  the  entire  estateof 
the  grantor  in  the  land  which  he  undertakes  to  convey  tolhc 
grantee,  without  the  formality  of  livery  of  seizin,  or  any  other 
formality,  exct^pt  such  as  the  statutes  of  this  state  require  in 
the  execution  of  the  deed  of  conveyance.  J.  W.  A.  Sanforfj 
the  tenant  for  life,  had  only  a  particular  life  estate  in  the 
premises  in  dispute,  when  he  undertook,  in  1835,  to  convey 
by  <leed  of  bargain  and  sale  to  Gladdin,  the  entire  fee  simple 
estate  therein. 

Now  let  us  examine  what  was  the  common  law  of  few* 
in  this  state,  applicable  to  such  a  conveyance  by  the  i>articute 
tenant  for  life,  of  the  entire  estate  in  fee,  made  by  a  deed  of 
conveyance  recognized  by  our  law  as  a  legal  and  proper  mod* 
of  conveyance  to  convey  a  fee  simple  estate  in  land.  Black- 
stone,  in  enumerating  the  various  means  by  which  title  to 
land  may  be  forfeited,  specifies  as  one  instance:  "By  alien* 
ation  contrary  to  law :"  2  Bl.  Com.,  268.  The  learned  an- 
thor,  in  commenting  upon  alienations  contrary  to  law,  uses  th 
following  language :  "  Lastly,  alienations  by  particular  tencrf^ 
when  they  are  greater  than  the  law  entitles  them  to  make,  and 
divest  the  remainder  or  reversion,  are  also  forfeitures  to  !«■ 
whose  right  is  attacked  thereby.  As,  if  tenant  for  his  ow« 
life,  aliens  by  feoffinent,  or  fine,  for  the  life  of  another,  orW" 
tail^  or  in  fee;  these  being  estates  which  either  must,  or  mift 
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longer  thaQ  his  own,  the  creating  them  is  not  only  beyond 
power,  and  inconsistent  with  .the  nature  of  his  interest,  but 
so  a  forfeiture  of  his  own  particular  estate  to  him  in  remain- 
or  reversion.  For  which  there  seem  to  be  two  reasons. 
3t,  because  such  alienation  amounts  to  a  renunciation  of 
foeudal  connection  and  dependence;  it  implies  a  refusal  to 
wm  the  due  renders  and  services  to  the  lord  of  the  fee, 
irhich  fealty  is  constantly  one;  and  it  tends  in  its  conse- 
noe  to  defeat  and  divest  the  remainder  or  reversion  ex- 
»nt ;  as,  therefore,  that  is  put  in  jeopardy  by  such  act  of 
particular  tenant,  it  is  but  just  that,  upon  discovery,  the 
Licular  estate  should  be  forfeited,  and  taken  from  him  who 
shown  so  manifest  an  inclination  to  make  an  improper  use 
it.  The  other  reason  is,  because  the  particular  tenant,  by 
nting  a  larger  estate  than  his  own,  has,  by  his  own  act,  de- 
nined  and  put  an  entire  end  to  his  own  original  interest; 
I  on  such  determination,  the  next  taker  is  entitled  to  enter 
ularly  as  in  his  remainder  or  reversion  :*'  2  Bl.  Com.,  275. 
fn  speaking  of  estates  upon  condition  implied  in  law,  the 
ae  learned  commentator  remarks :  *'  Upon  the  same  prin- 
•le  proceed  all  the  forfeitures  which  are  given  by  law,  of  life 
ates  and  others,  for  any  acts  done  by  the  tenant  himself 
it  are  incompatible  with  the  estate  which  he  holds.  As  if 
tfints  for  life,  or  years,  enfeoff  a  stranger  in  fee  simple,  this 
by  the  common  law,  a  forfeiture  of  their  several  estates,  be- 
fa  breach  of  the  condition  which  the  law  annexes  there- 
to-wit  :  that  they  shall  not  attempt  to  create  a  greater  estate 
m  they  themselves  are  entitled  to:"  2  Bl.  Com.,  153.  This 
nciple  of  the  common  law  was  applicable  here  because  it 
9  calculated  to  protect  honest  people  from  the  fraudulent 
impts  of  tenants  for  life  in  conveying  a  greater  estate  in 
knd  than  they  had  in  it,  whereby  honest  purcliasers  might 
deceived  and  defrauded,  as  well  as  remaindermen  injured 
reby.  Assuming  that  Blackstone  understood  what  was 
common  law  applical)le  to  a  tenant  for  life  who  attempted 
ODvey  a  greater  estate  in  the  land  than  he  had  therein,  at 
time  of  our  adopting  statute,  the  principles  thereof  were 
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applicable  to  a  tenant  for  life  in  this  state,  who  attempted 
to  convey  the  fee  simple  title  to  the  land  by  a  deed  of  ba^ 
gain  and  sale,  that  being  the  usual  and  recognized  mode  for 
the  conveyance  of  land  in  this  state,  and  the  life  estate  of  the 
particular  tenant  was  forfeited,  and  the  remaindermeo  hsd 
the  right  to  enter  thereon.  It  was  a  well  settled  prindpk 
of  the  common  law,  as  .stated  by  Blackstone,  that  if  a  ten- 
ant for  life  attempted  to  convey  the  land  to  a  stranger  in  fee 
simple,  that  was  a  forfeiture  of  his  life  estate  therein,  that  be- 
ing a  breach  of  the  condition  which  the  law  annexed  theretOi 
to-wit:  that  he  should  not  attempt  to  create  a  greater  estate 
in  the  land  than  he  himself  had,  and  that  same  principle  was 
applicable  to  a  similar  conveyance  here  by  a  life  tenant,  ifft 
deed  of  bargain  and  sale,  though  not  for  all  the  reasons  thatmsr 
have  existed  in  England.  The  general  assembly  mast  hive 
understoo<1  that  such  was  the  common  law  of  force  in  this 
state,  when  the  2260th  section  of  the  Code  was  adopted  in 
1863,  otherwise  there  would  have  been  no  necessity  for  the 
enactment  of  that  section. 

J.  W.  A.  Sanford,  the  life  tenant,  having  attempted  to  con- 
vey the  entire  estate  in  the  land  to  Gladdin,  in  fee  simple,  and 
thereby  forfeited  his  life  estate  therein  in  1835,  is  Gladdin, 
and  those  claiming  under  him,  protected  in  their  |)ossession  ot 
the  land  by  a  prescriptive  title,  or  by  the  statute* of  limiti' 
tionSj  as  against  the  right  of  entry  of  the  remaindermen,  San- 
ford, the  tenant  for  life,  having  died  in  1870.  It  is  insisted 
that  although  the  life  estate  of  the  tenant  may  have  been  fi*- 
feited  by  the  attemptetl  conveyance  of  the  land  in  fee  by  bin 
in  1835,  still  the  remaindermen  had  the  right  to  enter  on  the 
land  within  seven  years  from  the  death  of  the  tenant  for  life; 
that  the  remaindermen  had  two  rights  of  entry,  one  accniing 
immediately  upon  the  forfeiture  of  the  life  estate,  the  othtf 
upon  the  death  of  the  tenant  for  life. 

This  argument  ignores  the  positive  provisions  of  the  stat- 
ute which  was  of  force  in  this  state  at  the  time  (he  right  of 
entry  accrued  to  the  remaindermen  in  this  case.  By  the  act 
of  1767,  (Cobb's  Digest,  559,)  it  is  declared  "that  all  writs 
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rmedon  in  descender,  formedon  in  remainder,  and  forme- 
in  reverter,  of  any  lands,  tenements,  hereditaments,  or 
3ther  writ,  suit,  or  action  whatsoever,  at  any  time  here- 
to be  sued  or  brought,  by  occasion  or  means  of  any  title 
use  heretofore  accrued,  happened,  or  fallen,  or  which  may 
%fUr  descend,  happen  or  fall,  shall  be  sued  and  taken 
in  seven  years  next  after  the  passing  of  this  act,  or  afler 
itle  and  cause  of  action  shall  or  may  descend  or  accrue 
le  same,  and  at  no  time  after  the  said  seven  years,  and 
no  person  or  persons  that  now  hath  or  have,  or  which 
xjter  may  have,  any  right  or  title  of  entry  into  any  lands, 
Qoents  or  hereditaments,  shall  at  any  time  hereafter  make 
entry  but  within  seven  years  next  after  the  passing  of 
act,  or  after  his  or  their  right  or  title  shall  or  may  de- 
d  or  accrue  to  the  same,  and  in  default  thereof,  such  per- 
1 80  not  entering^  and  their  heirs,  shall  be  utterly  excluded 
disabled  from  such  cfntry  after  to  be  made."  This  is  an 
for  quieting  of  men's  estates,  and  for  avoiding  of  suits, 
it  will  be  noted  that  it  not  only  bars  the  right  of  action 
iin  seven  years  from  the  time  the  cause  of  action  accrues, 
also  bars  the  right  of  action  when  there  is  any  right  of 
y  into  any  lands,  tenements,  etc. ;  that  is  to  say,  if  any 
ion  has  any  right  of  entry  into  any  lands  or  tenements,  he 
<  bring  his  action  within  seven  years  from  the  time  such 
It  of  entry  accrued  to  him,  or  he  will  be  barred  thereaft;er. 
I  only  exceptions  made  by  the  statute  are  in  favor  of  "  in- 
B,  feme  coverts,  persons  non  compos  mentis,  imprisoned,  or 
)Qd  seas,''  and  such  persons  had  three  years  after  the  re- 
rti  of  disabilities  to  bring  suit,  and  not  after.  The  right 
mt  antil  the  death  of  the  tenant  for  life  before  bringing 
when  there  had  been  a  forfeiture  of  the  life  estate  which 
tied  the  remaindermen  to  enter  upon  the  land,  is  not  one 
he  exceptions  contained  in  the  statute,  and  whatever  may 
B  been  the  decisions  of  the  courts  in  other  states  and  other 
itries,  as  to  the  right  of  (he  remaindermen  to  wait  until 
death  of  the  tenant  for  life  when  there  had  been  a  forfeit- 
of  the  life  estate  which  entitled  them  to  enter  immediately 
Vol.  lv.  35. 
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n|>on  the  land,  such  is  not  the  policy  of  our  law,  as  declared 
by  the  statutes  of  the  state.     If  a  person  has  any  right  of 
entry  on  land  in  this  state,  by  forfeiture,  or  otherwise,  he  tnMd 
bring  his  action  to  enforce  that  right  within  seven  yean,  or 
the  statute  will  interpose  its  l)ar,  unless  the  plaintiff  comes 
within  some  one  of  the  exceptions  mentioned  in  the  statute. 
The  <lefendant,  and  those  under  whom  he  claims,  have  been 
in  the  advei-se  possession  of  the  land  in  dispute  for  nearly 
forty  years,  under  written  evidence  of  title  and  claim  of  rigbt, 
and  though  the  plaintiffs  may  have  been  infants  when  tbar 
right  of  entry  first  accrued  as  remaindermen,  yet  more  than 
three  years  had  ela(>sed  after  becoming  of  age  before  the  com- 
mencement of  their  action,  one  of  them  at  the  trial  being  fifty 
years  of  ago,  and  the  other  thirty-nine  years  old.    It  is  the 
declared  policy  of  our  law  to  quiet  men's  estates  in  theirlaud 
by  projecting  their  adverse  possession  under  written  evidence 
of  title  after  the  lapse  of  seven  years,  and  such  was  the  view 
taken  by  the  majority  of  this  court  in  King  vs.  iefc«,3ft4 
Geovf/ia  Reports,  199.     The  principles  of  the  common  la* 
hereinbefore  cited,  in  relation  to  the  forfeiture  of  the  estate  of 
the  tenant  for  life,  when  be  attempted  to  convey  a  greater  o- 
tatc  in  the  land  than  he  had,  was  recognize<l  in  thatcasetf 
being  applicable  to  dee<ls  of  conveyance  of  land  by  baiigain 
and  s.'de,  that  mode  of  conveyance  being  suited  tothecircom- 
stances  of  the  people  of  this  state ;  that  the  attempted  co»- 
•vcyanee  of  the  tenant  fur  life  of  the  entire  estate  in  fee  simple  bf 
deed  of  bargain  itnd  sale,  was  an  injury  done  to  the  remainde^ 
men,  preju<licial  to  their  interest,  as  re?ognized  by  thecommoo 
law  of  England,  though  not  for  the  same  reasons  in  all  respectt 
asexistetl  there;  that  when  any  j)erson  who  had. any  right oi 
entry  upon  any  lands  or  tenements,  was  bound  by  the  pos- 
itive requirement  of  the  statute  of  the  state  to  bring  hisic* 
tion  within  seven  years  from  the  time  his  right  of  entry  i^ 
crued  to  him,  or  be  forever  barred;  that  persons  claiming 0 
remaindermen  were  not  excepted  from  the  operation  of  tk* 
statute  until  the  death  of  the  tenant  for  life,  if  their  right  t* 
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«r  on  the  land  had  accrued  to  them  more  than  seven  years 
ore  the  death  of  the  life  tenant. 

3nch  was,  substantially,  the  ruling  of  the  majority  of  the 
irt  in  that  case,  and,  in  ray  judgment,  that  ruling  was  in 
ordance  with  the  declared  policy  of  our  law  in  quieting 
\  protecting  men's  estates  in  their  land  and  in  the  posses- 
u  thereof  under  written  evidence  of  title,  when  such  pos- 
sion  has  been  held  adversely  for  more  than  seven  years. 
It  was  said  on  the  argument  of  this  case  tliat  the  tenant  for 
5  could  not  convey  a  greater  estate  in  the  land  than  he  had 
it;  that  is  true;  he  could  not  legally  have  done  so,  but  it 
because  the  tenant  for  life  did  illegally  attempt  to  convey  a 
eater  estate  than  he  had  in  the  land  to  a  stranger,  to  the 
jury  and  prejudice  of  the  remaindermen,  in  violation  of  the 
ep-rooted  principles  of  the  common  law,  applicable  to  the 
cumstances  of  our  people  in  thi^  state  and  to  their  mode  of 
riveying  land  here,  that  his  life  estate  in  the  land  became 
felted,  and  gave  to  the  remaindermen  the  imme<liate  right 
entry  thereon.  The  stranger  to  whom  the  land  was  con- 
yed  in  fee  by  the  tenant  for  life,  was  under  no  obligation 
preserve  and  protect  it  for  the  benefit  of  the  remaindermen; 

might  render  it  worthless  by  improvident  cultivation,  and 
herwise  commit  waste  thereon,  and  that  is  a  good  and  suffi- 
ent  reason  for  the  application  of  the  principle  of  the  com- 
on  law  in  this  state,  which  declares  the  life  estate  forfeited, 
><i  gives  to  the  remaiudermen  the  immecliate  right  of  entry 
*  the  land.  The  remaindermen  are  also  injured  and  preju- 
<^1  by  the  attempted  illegal  conveyance  of  a  fee  simple  title 

the  land  by  the  tenant  for  life  to  a  stranger,  because  it  puts 
em  to  their  action  to  recover  possession  of  it,  and  the  pos- 
^ion  of  the  vendee  of  the  entire  estate,  under  written  evi- 
nce of  title,  might  ripen  into  a  good  statutory  title. 
The  principle  of  the  common  law  which  forfeits  the  par- 
!Ular  estate  of  the  tenant  for  life  when  he  attempts  to  con- 
y  the  fee  simple  title  to  the  land  to  a  stranger,  and  gives  to 
e  remaindermen  the  immediate  right  of  entry  on  the  land, 
88  a  sound  principle  of  law,  and  well  suited  to  the  circwvw- 
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stances  of  our  people  and  to  tlie  conveyances  of  title  to  W 
recognized  and  of  common  use  amongst  them  for  a  great  num- 
ber of  years.  This  principle  of  the  common  law,  when  con- 
strued in  connection  with  the  provisions  of  the  act  of  1767, 
was  well  calculated  to  protect  our  people  in  the  possession  of 
their  land  which  they  had  honestly  purchased  and  paid  for, 
against  just  such  claims  as  the  one  now  before  us. 

Without  stopping  to  inquire  what  were  all  the  reasons  for 
the  adoption  of  this  wise  provision  of  the  common  law  in 
England,  it  is  quite  sufficient  to  state,  on  the  authority  of 
Blackstone,  that  such  was  the  common  law  at  the  time  of  onr 
adopting  statute  iu  1784,  and  that  it  was  well  suited  to  the 
circumstances  of  our  people  and  to  the  mode  prescribed  for 
the  conveyance  of  land  in  this  state  by  deeds  of  bargain  and 
sale.     The  mode  of  conveying  land  in  this  state  has  nothing 
to  do  with  the  application  of  the  common' law  principle  here, 
that  when  a  tenant  for  life  attempts  to  convey  in  fee  a  greater 
estate  in  the  land  than  he  has  in  it  that  he  thereby  forfeits  bis 
life  estate,  and  that  the  remaindermen  may  immediately  enter 
thereon.     The  question  to  be  answered  is,  was  it  the  coromoii 
law  at  the  time  of  our  adopting  statute,  and  was  it  suited  \0 
the  circumstances  of  our  people,  and  to  their  mode  of  convey- 
ing land  in  this  state?  and  if  not,  why  not?     The  principle 
of  the  common  law  is,  that  if  a  particular  tenant  for  life  at- 
tempts  to   convoy  in    fee   to   a   stranger  a  greater  interest 
in  the  land  than  he  hath  in  it,  he  thereby  forfeits  his  life  estat^^ 
and  the  remaindermen  may  immediately  enter  thereon.  Wh^ 
should  not  that  principle  of  the  common  law  apply  to  a  life  estate 
in  land  with  remainder  to  A  and  B,  created  by  Our  mode  o» 
conveyance  by  deed  of  bargain  and  sale,  as  well  as  toalit^ 
estate  in  land  with  remainder  over,  which  is  created  by  any 
other  mode  of  conveyance  creating  a  similar  estate?   Tb^ 
principle  of  the  common  law  is  plain  enough;  the  attempt^ 
conveyance  by  Sanford,  the  life  tenant,  of  the  fee  simple esta^ 
in  the  land,  to  Gladdin,  by  a  lawful  deed  of  conveyance,  ^ 
also  plain  enougii ;  then,  why  did  not  that  principle  of  tte 
common  law  apply  to  that  conveyance  in  this  state  and  gi^ 
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he  right  to  the  remaindermeu  to  have  entered  on  the  land 
m mediately  thereafter,  the  partiealar  estate  of  the  life  tenant 
»eing  forfeited?  The  remaindermen  having  had  the  right  to 
lave  immediately  entered  on  the  land  after  the  conveyance 
hereof  by  Sanford,  the  life  tenant,  to  Gladdin,  the  statute  of 
imitations  then  of  force  would  have  barred  that  right  of  en- 
ry  within  seven  years  after  such  right  of  entry  accrued  to 
liem  unless  they  were  under  the  disability  of  infancy,  and  if 
liey  were,  then  they  were  bound  to  have  brought  their  action 
a  enforce  their  right  of  entry  within  three  years  after  the  dis- 
bility  of  infancy  was  removed,  and  having  failed  to  do  so 
bey  are  forever  barred  by  the  stern  provisions  of  the  statute. 

There  is  no  such  exception  in  the  statute,  as  was  claim- 
d,  giving  to  the. plaintiffs  the  right  of  entry,  and  a  right  of 
^iion  to  enforce  the  same  within  seven  years  from  the  death 
»f  the  tenant  for  life  in  1870,  who  had  forfeited  his  life  estate 
n  the  land  in  1835.  The  error  is  in  assuming  that  the  stat- 
iteof  1767  makes  an  exception  in  favor  of  remaindermen 
rhohave  an  immediate  right  of  entry  on  the  land  upon  the 
>rfeiture  of  the  life  estate  by  the  life  tenant,  by  postponing 
'©Jr  right  of  entry  thereon  until  the  death  of  the  life  tenant, 
hereas,  the  statute  makes  no  such  exception,  but  declares  in 
press  terms  that  no  person  or  persons,  who  have  any  right 

title  of  entry  into  any  lands,  and  who  fail  to  do  so  within 
Veil  years,  shall  be  thereafter  barred.  The  statute  makes  no 
'o vision  for  remaindermen  to  waive  their  right  of  entry 
^  tlie  land  on  the  forfeiture  of  the  life  estate  therein  by  the 
'"^^nt  for  life  until  his  death  and  then  have  the  right  to  en- 
•^>  but  on  the  contrary,  the  statute  contemplates  that  all  per- 
>»^B  who  have  any  right  of  entry  into  lauds,  either  by  forfeit- 
'^  ci  otherwise,  mti«<  do  so  within  seven  years,  or  be  barred. 
I-"^  statute  does  not  contemplate  successive  rights  of  entry 
"'"loll  might  accrue  to  any  class  of  persons  from  time  to  time, 
wr  its  declared  policy  was  to  quiet  men's  estates  in  their  lands, 
^^  for  avoiding  suits,  and  therefore  the  words  any  right 
y  ^vitry,  as  used  in  the  statute,  are  significant  words  as  to  the 
^^ention  of  the  legislature.     The  express  words  of  the  statute 
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apply  to  remaindermen  who  have  any  right  of  entry  into  any 
lands,  and  bar  that  right  of  entry  after  seven  years  whether 
that  right  of  entry  aocrueil  to  them  by  forfeiture  or  otherwise, 
and  bar  their  right  of  action  of  formedon  in  remainderjor 
of  any  other  writ,  to  enforce  that  right  of  entry  after  sevea 
years. 

The  conclusion,  therefore,  is,  that  by  the  common  law  at  the 
time  of  our  adopting  statute,  the  attempted  alienation  of  a 
tenant  for  life,  of  a  greater  estate  in  land  than  he  hadtherelD, 
by  pretending  to  convey  a  feesimple  title  thereto  to  a  stranger, 
was  a  forfeiture  of  his  life  estate  in  the  land,  and  gave  to  the 
remaindermen  the  immediate  right  of  entry  thereon.  Seconal 
these  living  principles  of  the  common  law  were  suited  to  the 
circumstances  of  the  people  of  this  state,  and  were  applicable 
to  conveyances  made  by  tenants  for  life  of  lands  here,  who  at- 
tempted! to  convey  a  greater  estate  therein  than  they  had,  to 
a  stranger,  to  the  injury  and  prejudice  of  remaindermen,  bf 
deeds  of  bargain  and  sale,  though  not  altogether  for  the  same 
reasons  which  existed  in  Egland,  especially  in  regard  to  the 
fwudal  tenures  of  that  country.  Third,  as  the  remaindermen 
had  the  immediate  right  of  entry  on  the  land  upllnlhefo^ 
feiture  of  the  life  estate  by  the  tenant  for  life,  they  were 
lK)und  to  have  entered  thereon  within  seven  years  fromtte 
time  that  right  of  entry  accrued  to  them,  or  within  three  years 
from  tiie  removal  of  the  disability  of  infancy,  and  faili'»? 
to  do  so  their  right  of  entry,  as  well  as  their  right  of  action  to 
enforce  it,  was  barred  by  tlie  act  of  1767,  as  against  the  d^ 
fendant,  who,  and  those  under  whom  he  claims,  have  been  to 
possession  of  the  land  for  more  than  seven  years  under  wriitea 
evidence  of  title  thereto,  and  claim  of  right  to  the  entirt 
fee  simple  estate  in  the  land.  I  am,  therefore,  of  the  opin- 
ion that  the  judgment  of  the  court  below  should  beaffirni«i 
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J.  Stephens,  plaintiff  in  error,  U8.  A.  W.  Tucker,  ad- 
ministrator, defendant  in  error. 

mortgage  executed  in  May,  1873,  of  six  bales  of  cotton,  growing  and 
ing  grown  and  produced  on  a  plantation  in  Lee  county,  kn«wn  as  the 
sse  Tucker  plantation,  and  cultivated  hy  the  mortgagor,  said  bales  to 
erage  five  hundred  pounds  each,  to  be  covered  with  bagging  and  bound 
th  iron  tics,  and  "  to  be  delivered  in  good  order  and  condition  at  the 
Liehouse  of  Welch,  Bacon  &  Cook,  in  Albany,  Georgia,  on  or  before  the 
th  of  October  next,"  is  sufficiently  specific  in  the  description  of  the  par- 
ular  bales  mortgaged. 

'  it  be  proved  to  the  satisfaction  of  the  jury,  that  six  bales  of  the  crop  of 
tton  so  grown,  ginned  and  packed,  were  delivered  at  said  warehouse,  the 
tton  will  be  sufficiently  identified  as  that  described  in  the  mortgage,  and 
U  be  subject  to  execution  issued  thereon. 

jch  an  instrument,  properly  executed  and  recorded,  to  secure  the  j>ay- 
:nt  of  a  promissory  note  given  for  advances  to  make  the  crop,  is  a  valid 
>rtgage,  and  may  be  foreclosed  under  section  3371  of  the  Code,  and  it  is 
or  in  the  court  to  dismiss  the  levy  thereon,  because  "  the  affidavit  of 
eclosure  is  not  made  in  compliance  with  the  statute  on  foreclosure  of 
ns.'» 

mortgage  may  be  of  part  of  a  growing  crop,  if  the  part  mortgaged  be  so 
scribed  as  to  be  identified  by  parol  evidence,  and  whether  so  identified 
not,  is  a  question  for  the  jury  under  the  proof,  ' 

loi^ge.  Lien.  Factors.  Crops.  Before  Jndge  Clark. 
Superior  Court.     March  Term,  1875. 

Reported  in  the  opinion. 

*HOMAS  R.  Lyon,  by  R.  F.  Lyon,  for  plaintiff  in  error. 

).  H.  Pope,  by  Jackson  &  Clarke,  for  defendant. 

ACKSON,  Judge. 

n  May,  1873,  Bostick  mortgaged  '^six  bales  of  cotton  now 
ifring  and  being  grown  and  produced  on  the  plantation  in 
county,  cultivated  by  (himself)  myself,  and  known  as  the 
Je  Tucker  plantation,  to  produce  said  six  bales  of  cotton 
I  advances,"  (meaning  thereby  the  consideration  for  which 
note  was  given,)  "  will  be  used  and  applied  ;  said  six  bales 
K)tton  are  to  average  five  hundred  pounds  each,  to  be  well 
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and  fully  covered  with  bagging  anc*  securely  bound  withiroQ 
tics,  to  be  delivered  in  good  order  and  condition  at  the  mie- 
house  of  Welch,  Bacon  &  Cook,  in  Albany,  Georgia,  on  or 
before  the  15th  of  October  next."  The  mortgage  xns  fore- 
closed under  section  3971  of  the  Code,  and  execution  issued 
thereon,  and  was  levied  upon  eight  bales  of  cotton,  in  two 
levies.  Tucker  interposed  his  claim  to  the  cotton  as  admiois- 
trator  of  Jesse  Tucker,  and  on  the  trial  of  the  claim  case,  the 
court  dismissed  the  levies  ^'on  the  ground  that  the  affidirit 
of  foreclosure  is  not  made  in  compliance  with  thestatnteon 
foreclosures  of  liens,"  and  the  dismissal  of  the  levies  is  the 
error  complained  of. 

No  particular  form  is  necessary  in  Georgia  to  make  a  mort- 
gage :  Code,  sec.  1955.  In  form,  therefore,  this  lien  is  a  mort- 
gage. But  the  Code  of  Georgia  goes  further  and  declares  tint 
'Mt  may  embrace  all  pro])erty  in  possession,  or  to  whidithe 
mortgagor  has  the  right  of  jiossession  at  the  time :"  Code,  set 
1954.  This  mortgagor  had  the  possession  and  the  right  of  pos- 
session to  his  growing  croj)s,  and  these  six  bales  weretobepirt 
of  it.  A  mortgage?  may  embnice  a  growing  crop,  the  seed  bring 
Sv>wn  and  the  crop  growing:  Butt  vs.  Ellett,  19  Wallace, 545; 
23  Howard,  117;  2  Hilliard  on  Mortgages,  196,  d«f}.  Bat 
our  Cixle  goes  yet  further,  and  declares  that  the  mortgsg* 
**  must  s[KH;iry  the  debt  to  secure  which  it  is  given,  and  the 
pn>iHTty  n})on  which  it  is  to  take  effect :"  Code,  section  195S. 
This  paper  specifies  the  debt  to  secure  whidi  it  is  given,  bnt 
does  it  siKvify  the  cotton  upon  ichic/i  it  is  to  take  effect?  It* 
cotton  made  in  1873  on  a  c*ertain  plantation  in  the  county  of 
Lee;  it  is  six  bales  of  that  cotton  to  weigh  so  much,  and  to 
ho  paikeil  in  a  certain  way;  but  which  six  bales  is  it?  Tbc 
fii'st  six  g;ithered  and  ginneil  and*  packed,  or  another  siX' 
The  levies  are  upon  eight;  which  six  of  the  eight  levirf 
ujvon  arc  embraced  in  this  mortgage,  and  may  be,  therefor^ 
leviixl  upon  by  this  mortgage  execution?  If  these  six  b»k* 
of  cotton  bo  so  certainly  si>eeifiwl  and  described  in  this  mort- 
gage that  they  can  be  ascertaine<l  by  jwirol  evidence — ident^ 
by  tiidimony  as  the  piropcrty  mortgaged — then  it  would  see» 
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Grom  the  authorities  that  the  description  is  sufficiently 
specific,  and  the  mortgage  is  valid:  See  2d  Hilliard  on 
Mortgages,  194,  and  numerous  cases  to  the  point  there  cited. 
Now  there  are  six  bales  to  be  covered  witli  bagging  and  se- 
cured with  iron  ties,  and  to  average  five  Iiundred  pounds,  and 
^jo  be  delivered  in  good  order  and  condition  at  the  warehouse  of 
Wdchy  Baeon  &  Cook,  in  Albany,  Georgia,  on  or  before  the 
I6th  of  October  next,  after  the  date  of  tlie  mortgage.  The 
mortgagor  agrees  to  deliver  this  cotton  at  that  place.  It  may 
)e  that  he  did  so,  that  he  fulfilled  his  covenant,  and  that  six 
)f  these  bales  levie<l  upon  were  delivered  there.  If  so,  they 
ire  the  six  bales  mortgaged,  and  can  be  sufficiently  identified. 
MThetber  this  be  so  or  not,  it  is  for  the  evidence  to  deter- 
aiue.  The  mortgagee  has  the  right  to  show  it  if  he  can.  Tlie 
oart  dismissed  the  levies  without  allowing  him  the  opportu- 
dty  of  making  this  proof  to  the  jury.  Probably  he  can- 
lot  make  it;  probably  the  mortgagor  did  not  carry  out  his 
ovenant,  and  these  six  bales  never  can  be  identified  so  as  to  be 
evered  from  the  balance  of  the  crop  made  on  that  plantation; 
>ut  it  is  possible  that  he  can  show  the  fact  that  the  mortgagor 
[id  sever  these  six  bales,  and  deliver  them  at  the  warehouse 
»f  Welch,  Bacon  &  Cook  according  to  promise.  The  mort- 
;agee  ought  to  have  the  opportunity  to  show  it.  The  court 
lenied  him  this  opportunity  by  dismissing  the  levies,  and  we 
hink  the  court  erred.  The  court  see:ns  to  have  put  its  de- 
ision  CD  the  ground  that  the  instrument  is  a  crop  lien  and 
lot  a  mortgage.  We  think  it  a  mortgage  and  properly  fore- 
doeed:  Code,  sections  1955,  3971. 
Let  the  judgment  be  reversed. 
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Eugene  S.  Ballin  &  Company,  plaintiffs  in  error, «.  ML 
Ferst  &  Company  et  al.^  defendants  in  error. 

Schuster,  Son  &  Company,  plaintiffs  in  error,  tw.  M.  Fkest 
&  Company  et  oL,  defendants  in  error. 

Joseph  Seligman  €^  a/.,  trustees,  plaintiffs  in  error,  W.M. 
Ferst  &  Company  et  al.y  defendants  in  error. 

Eugene  S.  Ballin  &  Company,  plaintiffs  in  error,  w. 
William  J.  Clements,  clerk,  defendant  in  error. 

1.  Exceptions  certified  and  entered  of  record, penJen/e /i/<r,  will  notbeadj^ 
dicated  by  the  supreme  court  so  long  as  the  cause  is  pending,  below. 

2.  As  a  general  rule,  a  motion  by  defendants  to  dismi5;s  the  bill  can  be  oifc 
only  at  the  hearinj^,  an<l  must  be  predicated  upon  matters  appearing  oo^ 
bill  itself.  A  motion  prior  to  the  hearing  might  be-  entertained  for  *)0* 
default  of  the  complainant  in  prosecuting  his  case,  or  for  non-compliiB* 
with  the  rules  of  practice  or  legal  orders  of  the  court. 

3.  Bankruptcy  of  some  or  all  of  the  defendants  is  no  cause  for  dismisiiif* 
bill  prior  to  the  hearing,  unless  the  complainant  admits  the  bankniptcyffl* 

'  concedes  that  it  bars  all  the  relief  prayed  for.  Suspending  procedinfJi 
in  terms  of  the  bankrupt  act,  is  a  different  thing  from  dismissing  the  bilL 

4.  When  one  of  the  defendants  demurs  separately  for  the  want  of  eqaityf"* 
bill  will  not  be  dismissed  as  to  the  other  defendants,  though  there  may'* 
no  equity  as  to  them.  Sustaining  the  demurrer  dismisses  the  bill  as  tohJi 
only. 

5.  Where  debtors  are  ]>eyond  the  jurisdiction,  their  creditors  numeron5,4» 
assets  here  in  the  shape  of  money  and  credits,  many  of  those  iHclebied  to 
them  unknown,  and,  therefore,  not  to  be  reached  by  gamishment,  tf* 
where  they  have  an  agent  here  cognizant  of  all  their  resources  within  tW 
jurisdiction,  and  where  conflicting  claims  among'  different  creditors  ton*" 
ing  e(|uitable  priority,  are  to  be  settled,  the  remedy  for  creditors  by  bill* 
junction  and  the  appointment  of  a  receiver,  is  more  ample  andcooip**» 
certainly  more  safe,  than  the  remedy  at  law  by  attachment 

6.  Although,  as  a  general  rule,  a  mere  agent  cannot  be  made  a  party  f<**^ 
purjwse  of  obtaining  a  discovery,  yet  where  material  facts  are  pccofiwf 
within  his  knowledge  touching  books  and  papers,  and  his  principals >** 
beyond  the  jurisdiction  so  that  no  discovery  by  them  can  be  compeHei** 
may  be  made  a  party  for  such  purpose,  in  analogy  to  the  common  case* 
agents  and  officers  of  corporations :     2  Story's  Eq;',  sections  1500,  IS<>** 

7.  Where  three  persons  constitute  two  separate  partnerships  engaged  in  \)^ 
ness,  similar  or  dissimilar,  in  different  states,  each  partnership  having  ifr 
tinct  firm  name,  an  adjudication  of  bankruptcy  in  either  jurisdictioBi* 


ATLANTA,  JULY  TERM,  1875.  547 

Ballin  &  Company  vs,  Ferst  &  Company  ^t  a/. 

petition  of  creditors  of  one  firm  only,  will  apply  to  all  the  debts  and  assets 
of  both  partnerships. 

The  bankrupt  act  of  1867,  as  contained  in  the  revised  statutes  of  1874, 
and  amended  by  a  separate  act  of  congress,  pxssed  on  June  22d,  the  same 
day  the  revision  was  adopted,  is  still  of  force ;  and  a  judgment  of  adjudi- 
cation which  recites  the  act  of  1867  as  authority  for  the  proceeding,  had  in 
October,  1874,  is  not  even  irregular,  much  less  void. 

,  Trustees  in  bankruptcy,  duly  api)ointed  after  lawful  adjudication,  are  en- 
tilled  to  all  assets  of  the  bankrupt  seized  on  mesntr  process  issued  from  a 
state  court,  (not  based  on  a  specific  lien  created  by  contract,)  provided  the 
seizure  was  made  within  four  months  prior  to  the  adjudication,  and  pro- 
vided an  injunction  has  been  granted  in  bankruptcy  restraining  the  plaintiff 
in  the  state  court  from  proceeding  further  therein.  And  the  state  court,  on 
petition  from  the  trustees,  supported  by  proper  record  evidence,  should  order 
its  receiver  or  other  officer  to  surrender  such  assets  for  due  administration 
in  the  court  of  bankruptcy. 

>.  The  clerk  has  no  right  to  his  costs  out  of  the  fund  in  a  receiver's  hands, 
until  the  fund  has  been  adjudged  subject  to  costs,  on  the  termination  of  the 
case :    Code,  section  3684. 

Practice  in  the  Supreme  Court.  Equity.  Practice  in  the 
uperior  Court.  Bankrupt.  Injunction.  Roceiver.  Debt- 
r  and  creditor.  Principal  and  agent.  Discovery.  Part- 
ership.  Costs.  Before  Judge  Tompkins.  Chatham  Su- 
•erior  Court.     February  Term,  1875. 

On  October  12th,  1874,  M.  Ferst  &  Company,  and  other 
^editors  of  H.  Mayer  &  C*)mpany,  a  firm  engagt^d  in  bauk- 
*gin  the  city  of  Savannah,  filed  their  bill  alleging,  in  sub- 
^ftnee,  as  follows : 

The  partners  composing  H.  Mayer  &  Company  are  non- 
^idents  of  the  state  of  Georgia.  Said  firm  conducted  a  bank- 
*8  business  in  the  city  of  Savannah  ihrougii  their  agent, 
^^rge  Von  Seybold,  who  is  in  poasession  of  evidences  of  in- 
fibtedness  to  the  amount  of  $60,000  00.  This  partnership  was 
^  intimate  association  with  a  firm  enp:aged  in  the  business  of 
^tUmission  merchants  in  the  city  and  state  of  New  York,  under 
^c  name  of  S.  Kaufman  &  Company.  In  fact,  the  members  of 
'«  latter  firm  constituted  also  the  former.  On  October  Ist, 
^74,  Kaufman  &  Company  failed.  This  necessitateil  a  suspen- 
^0  on  the  part  of  Mayer  &  Company.     At  this  time  the  assets 


548         SUPREME  (X>URT  OF  GEORGIA. 

Ballin  &  Company  t^j.  Ferst  &  Company  et  al. 

of  Mayer  &  Company,  accumulated  in  their  business  inSt- 
van nail,  were  sufficient  to  meet  all  their  obligations,  if  not 
subjiKJted  to  the  indebted nt>ss  of  Kaufman  &  Com|)anf ,  to 
which  complainants  submit  they  are  not  liable. 

S.'ligman  &  Company  and  Schuster,  Son  &  Com[)any,both 
of  the  city  and  state  of  New  York,  and  creditors  of  Kauf- 
man &  Company,  have  sued  out  attachments  and  gamisiioKnt 
proceeilings,  which  latter  have  been  served  u|K)u  Von  Ser- 
bold.  Complainants  claim  that  they,  and  the  other  crediton 
of  Mayer  &  Company,  are,  in  equity,  entitleil  to  priority  in 
the  distribution  of  the  assets  of  said  firm  over  the  creditors 
of  Kaufman  &  Company.  These  assets  are  in  thecustodyof 
Von  Seybold,  and  being  of  a  personal  nature,  are  liable  to  be 
removed  therefrom  and  carried  beyoml  the  jurisdiction  of  tl« 
court  by  Mayer  &  Company.  A  large  portion  of  themcflft- 
sists  of  negotiable  securities  not  yet  clue,  which,  if  transferrtl 
to  innocent  lioldcrs,  would  prevent  complainants  from  nukiog 
them  subject  to  their  judgments  when  obtained.  Certtii 
other  creditors  of  Mayer  &  Company  (named)  have  levied 
attaclunontj?  and  served  garnishments  at  various  times  hereto- 
fore, acciuiring  different  degrees  of  priority,  and  involving  in 
.  their  determination  and  adjustment  in  a  court  of  lawinttf- 
niinable  litigation  and  enormous  costs,  but  which,  inaoonrt 
of  equity,  can  be  settled  in  one  proceeding.  The  other  crw* 
itors  of  Mayer  &  Company,  at  present  unknown  to  complain* 
ants,  they  pray,  when  discovered,  may  be  made  parties  coifr 
plainant  or  defendant,  as  they  may  determine  to  unite  wilk 
complainants  or  to  oppose  them. 

The  assets  of  Mayer  i&  Company  which  have  been  attached 
and  garnished,  consist,  to  a  large  extent,  of  promissory  not* 
and  drafts  maturing,  in  many  cases  secured  by  collatenk 
Tiiese  latter  consist  of  cotton,  cotton  liens,  produce  storedf 
and  other  articles  of  a  perishable  nature  which  require  ik 
immediate  care  and  attention  of  some  competent  person  unifr  , 
strained  by  the  process  of  a  common  law  court. 

Com|)lainants  have  demanded  of  Von  Seybold  the  pij^ 
meut  of  their  demands,  (naming  their  origin  and  amouDts^) 
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of  the  assets  of  Mayer  &  Company,  in  his  hands,  but  he 
[QS  to  be  prevented  by  the  various  processes  already  served 
n  hinx. 

I'hey  pray  as  follows: 

8t^  Discovery  from  Von  Seybold  as  to  assets  and  liabili- 
of  Mayer  &  Company.  2d.  That  he  be  authorized  to  ex- 
id  a  sipfficient  sum  of  money  to  insure  the  safety  of  the 
ete  in  his  hands.  3d.  That  he  be  enjoined  from  disposing 
them,  from  turning  them  over  to  Mayer  &  Company,  or 
any  way  removing  them  from  the  jurisdiction  of  this  court. 
I.  That  he  be  required  to  execute,  and  to  file  in  the  office 
the  clerk  of  the  superior  court,  a  bond  with  security,  con- 
doned to  abide  the  decree  of  this  court,  and  to  account  for 
)  assets  in  his  hands.  5th.  That  Seligman  &  Company, 
d  Schuster,  Son  &  Company,  by  their  attorneys  at  law,  and 
5  creditors  of  Mayer  &  Company,  named,  and  all  other  per- 
is and  their  attorneys,  may  be  restrainecl  from  further  pro- 
dings  at  law  by  attachment  or  otherwise  against  the  assets 
Mayer  &  Company,  and  that  this  injunction  may  operate 
linat  the  other  creditors  as  they  become  known.  6th.  That 
ne  proper  person  may  be  appointed  to  receive  and  collect 
4  assets.  7th.  That  they  may  have  such  further  relief  as 
tyaeem  proper,  8th.  Tiiat  the  writ  of  subpoena  may  issue 
the  parties  named. 

No  prayer  for  subpoena  to  be  directed  either  to  Mayer  & 
inpany,  or  to  Kaufman  &  Company,  or  to  the  partners  corn- 
ring  said  firms  was  attached. 

On  November  13th,  1874,  after  due  notice,  the  writ  of  in- 
Krtion  was  ordered  to  issue,  and  George  Von  Seybold  was 
pointed  receiver. 

On  January  16th,  1875,  leave  was  granted  to  amend  the 
1  by  making  all  of  the  creditors  of  Mayer  &  Company, 
088  names  had  been  discovered,  parties  defendant,  with 
liority  to  them  to  come  in  as  parties  complainant  should 
J  prefer.  The  amendment  was  filed  making  them  parties 
endant  on  the  28th  of  the  same  month. 
)ii  February  18th,.  1875,  Ballin  &  Company,  who  alleged 
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themselves  to  be  creditors  of  Samuel  Kaufman,  Henry  Mayer 
and  Charles  H.  Kaufman,  doing  business  in  the  city  of  Neif 
York,  under  the  name  of  S.  Kaufman  &  Company,  and  in  the 
cities  of  Liverpool,  England,  and  Savannah;  Georgia,  niwler 
the  name  of  H.  Mayer  &  Company,  were,  on  their  own  mo- 
tion and  over  the  objection  of  complainants,  made  parties  de- 
fendant. 

To  this  ruling  complainants  entered  an  exception  pfwfaifc 
lite. 

Ballin  &  Company,  having  been  made  parties,  demurred  to 
so  much  of  the  bill  as  sought  to  give  complainants  a  priority 
over  the  creditors  of  Kaufman  &  Company,  in  the  distnTxi- 
tion  of  the  assets  of  Mayer  &  Company,  in  the  hands  of  Voa 
Seybold.  To  the  remainder  they  answered,  in  brief,  as  fol- 
lows :  Deny  that  the  assets  in  the  hands  of  Von  Seybold,  it 
the  time  of  the  filing  of  the  bill,  were  derived  wholly  from 
deposits  and  proceeds  of  bills  of  exchange  sold.  Admit  it- 
tachraents  but  deny  the  neticssity  for  a  receiver.  Allege  tW 
the  Kaufmans  and  Mayer  were  adjudicated  bankrupts  in  tbe 
district  court  of  the  Uniced  States  for  the  southern  district  rf 
New  York,  on  October  31st,  1874,  under  the  provisions  of  ih« 
bankrupt  act  of  March  2d,  1867.  To  this  answer  vras  «*• 
tached  a  certified  copy  of  the  adjudication  of  bankruptcy. 

With  this  demurrer  and  answer  for  a  foundation,  ttay 
moved  to  dissolve  the  injunction,  to  vacate  the  receiverehip 
and  to  dismii^s  the  bill. 

In  reply  to  this  motion  gomplainants  moved  to  dismiss tte 
bill  as  to  them.  This  the  court  refused,  and  complainants  ex- 
cepted. 

The  court  refused  either  to  dissolve  tlie  injunction,  or  to 
vacate  the  receivership,  or  to  dismiss  the  bill.  To  each  of  the* 
rulings  Ballin  &  Company  excepted. 

On  March  25th,  1875,  complainants  amended  their  bill  If 
praying  that  Henry  Mayer,  Samuel  Kaufman,  and  Charles 
H.  Kaufman,  copartners  under  the  name  of  H.  Mayer  &  Cotft" 
pany,  might  be  decreed  to  pay  to  them  the  amounts  due,tw 
also  that  the  writ  of  subpoena  might  issue  to  said  defendants. 
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uster,  Son  &  Company,  on  March  27th,  1875,  filed  a 
1  demurrer  to  the  bill  for  want  of  equity,  and  also 

to  dismiss  the  same  because  of  the  bankruptcy  of  the 
rs  composing  the  firms  of  Kaufman  &  Company  and 
'  &  Company.  The  court  overruled  the  demurrer  and 
I  to  dismiss  the  bill.  To  each  of  these  rulings  Schus- 
>a  &  Company  excepted. 

April  5th,  1875,  Joseph  Seligman  and  others  filed  their 
n,  in  which  they  alleged  that  Samuel  Kaufman,  Henry 
•  and  Charles  H.  Kaufman,  as  partners  doing  business 

city  of  New  York  under  the  name  of  S.  Kaufman  & 
any,  and  in  the  cities  of  Liverpool,  England,  and  Sa- 
il, Georgia,  under  the  firm  name  of  H.  Mayer  &  Corn- 
had,  on  (Jctober  31st,  1874,  been  adjudged  to  be  bank- 
in  the  district  court  of  the  United  States  for  the  south- 
istrict  of  New  York;  that  they  had  been  regularly 
Dted  trustees  under  the  provisions  of  the  43d  section  of 
inkrupt  act  of  March  2d,  1867;  that  they  had  filed  a 
1  the  district  court  of  the  United  States  for  the  southern 
3t  of  Georgia,  to  enjoin  the  complainants  from  further 
jding  with  their  bill  in  the  superior  court  of  Chatham 
y;  that  the  injunction  had  been  granted  and  serveil ; 
•upon  they  prayed  that  the  assets  in  the  hands  of  the  re- 
'  api)ointed  under  the  bill  in  Chatham  sui)erior  court 
i  be  turned  over  to  them. 

this  petition  were  attached  proper  exemplifications  of 
roceedings  therein  referred  to^  from  which  it  appeared 
he  adjudication  in  bankruptcy  had  been  made  under  the 

March  2d,  1867. 

e  court  rejected  the  petition,  upon  the  ground  that  the 
'  March  2d,  1867,  had  been  rejKjaled  by  the  adoption  of 
jvised  statutes  of  the  United.  States,  on  June  22d,  1874. 
is  ruling  Seligman  et  al.  excepted. 

May  24th,  1875,  William  J.  Clements,  late  clerk  of 
iperior  court  of  Chatham  county,  filed  bis  petition,  ask- 
>r  an  order  requiring  the  receiver  to  pay  to  Kim  §72  75 
which  had  theretofore  accrued  to  him  in  this  litiijatiou. 
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To  this  petition  was  attached  an  itemized  account.  The  pr< 
ceedings  in  which  the  costs  had  accrued  were  still  pending^  q 
final  decree  having  been  had. 

The  court  ordered  as  prayed,  whereupon  Ballin  Ss  Cojm. 
pany  excepted. 

Bills  of  exception  were  filed  to  the  several  rulings  of  tb^ 
court  hereinbefore  set  forth  by  the  various  parties  defendazx 
and  by  the  trustees  in  bankruptcy.  This  brought  up  theea  - 
tire  record,  and  with  it  the  exceptions  of  complainants,  vhicX 
they  asked  might  then  be  considered. 

Charles  N.  West;  A.  T.  Akerman,  for  plaintiflsl^ 
error. 

J.  R.  Saussy;  Jackson,  Lawtdn  &  Basfnger;  W. 
Grayson  Mann  ;  Howell  &  Denmark  ;  George  A. 
Mercer,  for  defendants. 

Hartridge  &  Chisholm  ;  William  U.  Garrabd,  for 
the  receiver. 

Bleckley,  Judge. 

1,  The  trunk  from  which  these  four  writs  of  error  are  off- 
shoots  or  brandies,  is  the  bill  in  equity  (still  pending  in  ibc 
court  below)  filed  by  M.  Ferst  &  Company  et  al.  «.  Von 
Seybold  ci  al.  Exceptions  were,  in  terms  of  the  Code,  en- 
tered pendmte  Uie^  at  the  complainants'  instance,  to  twond* 
ings  of  the  court,  one  admitting  Ballin  &  Company,  witk 
two  other  firms,  to  become  parties  defendant,  on  their  own 
motion,  and  tl^  other  refusing  to  dismiss  the  bill,  as  to  tb^sc 
same  defendants,  on  motion  of  the  complainants.  That  the* 
rulings  might  have  been  brought  here  by  the  complainant 
for  review,  if  they  had  thought  proper  to  make  them  thesnb- 
ject  of  a  writ  of  error,  is  not  improbable:  53  OeorgiaSf' 
ports,  443.  But,  not  choosing  to  avail  themselves  of  tW 
remedy,  they  siryply  entered  their  exceptions  pendente  t^ 
The  time  for  considering  exceptions  thus  entered  is  not  antH 
the  case  has  been  finally  terminated  in  the  court  below,  aoda 


ATLANTA,  JULY  TERM,  1875.  553 

Ballin  &  Company  vs,  Ferst  &  Company  et  al.  * 

of  error  has,  thereafter,  been  brought  by  one  of  the  par- 
Then  error  may  be  assigned  npon  such  exceptions.  There 
\  provision  of  law  for  an  earlier  adjudicAtion:  Code,  sec- 
4250. 

The  motion  by  Ballin  &  Company  to  dismiss  the  bill 
other  objects  besides.  In  so  far  as  it  sought  to  dismiss 
)ill,  some  of  its  grounds  were  out  of  place,  others  out  of 
>o,  and  none  of  them,  we  think,  sufficient.  The  ground 
jurisdiction  was  not  in  Chatham  superior  court  was  not 
I  whether  aimed  at  the  venue  or  at  the  tribunal.  The 
nd  of  no  equity  in  the  bill,  if  intended  to  suggest 
nmon  law  remedy,  was  matter  for  demurrer:  27  Geor* 
IteporiSf  353;  or,  if  intended  to  deny  equity,  in  a  more 
t  and  proper  sense,  was  matter  either  for  demurrer  or 
I  motion  to  dismiss  at  the  hearing:  Ibid.  In  32  Geor* 
BeportSj  669,  a  motion,  for  want  of  equity  in  the  for- 
seuse,  was  entertained,  but  no  point  seems  to  have  been 
e  that  a  demurrer  was  necessary.  If  the  point  had 
made,  27  Georgia  Jtepoiia,  supra,  would  have  ruled  it 
le  affirmative.  The  ground  that  all  the  equity  was  sworn 
)y  the  answer,  was  out  of  place,  for  the  answer,  on  a  mo- 
te dismiss  the  bill,  cannot  be  considered:  Webster  vs. 
mpsoUf  65  Georgia  ReportSy  431.  The  same  may  be  said 
be  ground  that,  pending  the  bill,  the  persons  con^ posing 
two  firms  of  M.  Ferst  &  Company,  and  S.  Kaufman  & 
ipany,  had  been  adjudicated  bankrupts.  This  ground  is 
her  dealt  with  under  the  next  head.  The  motion  referre<i, 
general  way,  to  the  grounds  contained  in  a  demurrer  filed 
ihe  movants,  and  made  those  grounds  one  of  the  grounds 
ihe  motion  itself.  But  the  demurrer  did  not  go  to  the 
»le  matter  of  the  bill;  neither  is  the  overruling  of  the  de- 
ter one  of  the  decisions  of  the  court  complained  of;  and 
is  the  decision  that  disposed  of  the  legal  questions  which 
grounds  of  demurrer  embraced.  The  defendants  to  the 
were  numerous,  and  the  motion  to  dismiss  made  by  Bal- 
fe  Company,  was  unrestricted  in  respect  to  parties.  If  the 
ants  had  wanted  the  bill  dismissed  as  to  themselves  only 
Vol.  lv.  36. 
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the  complainants  were  ready  to  accommodate  them.    BalliD 
&  Comimny,  with  others,  became  parties  volnntarilj,  in  spite 
of  the  complainants;  and  the  latter  soaght  to  let  them  go» 
but  they  wonid  not  depart.     If  one  defendant  can  haveth« 
bill  dismissed  as  to  all,  upon  his  separate  motion,  itsnrely 
cannot  be  done,  as  a  general  rule,  except  at  the  hearing- 
When  the  whole  case  is  up,  and  all  the  parties  on  trial,  p^^ 
haps  the  motion  of  one  may  sweep  it  away.     We  think,  t(K>» 
that  where  all  the  defendants  join  in  a  motion  to  dismiss,  o^ 
where  one  moves  that  the  bill  be  dismissed  as  to  him  only« 
the  proper  time  for  the  motion  is,  usually,  at  the  hearing  aiE" 
not  before.     Whatever  comes  up  before,  by  way  of  direct  d^^ 
fense  to  the  main  cose,  should  be  presented  by  the  appropri^ 
ate  instrument  of  pleading,  such  as  demurrer  or  plea.    Fc^^ 
an  early  hearing  of  these,  provision  is  made  by  the  Code,flei5-" 
tion  4191 ;  but  there  is  no  provision  for  bringing  on  motiof»^ 
to  dismiss,  as  distinct  from  a  final  trial  of  the  cause.    It  i^ 
said  in  27  Georgia  Reports ,  supra ^  that  a  motion  todismi^ 
for  certain  matters  may  be  made  at  any  time;  but  that  means 
doubtless,  that  up  to  final  decree,  it  is  never  too  late;  oot 
that  such  a  motion  is  always  in  order  whenever  the  defeoil- 
ant  may  think  proper  to  make  it.    For  default  in  prosecatinj 
the  ciise,  or  for  non-compliance  with  rules  of  practice,  or  with 
]<»gal  orders  of  the  court,  motions  to  dismiss  can,  of  coawe, 
be  entertained  whenever  sound  discipline  and  the  dueadmio* 
istration  of  justice  may  require. 

3.  Another  defendant  firm,  that  of  Schuster,  Son  &  Ohb* 
pany,  moved  to  dismiss  the  whole  bill,  the  single  ground  « 
their  motion  being  the  adjudication  of  bankruptcy  referred  to 
above.  Bankruptcy  is  a  fact,  and  when  set  up  as  a  defen* 
hy  one  or  all  of  the  defendants,  should  be  pleaded  in  some 
regular  way.  Unless  admitted  as  a  fact  by  the  opposite p^^ 
ty,  with  a  concession  of  its  effect  as  barring  all  the  rcl» 
prayed  for  in  the  particular  case,  it  is  not,  of  itself,  cause  «* 
dismissing  the  bill  in  advance  of  the  hearing.  The  temporiiy 
suspension  of  proceedings  provided  for  by  the  bankruptact*  ^  ^^l. 
another  matter. 
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.  In  connection  with  their  motion,  Schuster,  Son  &  Com- 
Y  demurred,  generally,  to  the  bill,  for  vrant  of  equity. 
3  was  a  defense  in  which  they  were  joined  by  none  of  their 
defendants;  and* had  the  demurrer  been  sustained  their 
object,  perhaps,  would  not  have  been  accomplished ;  for 
'  did  not  want  the  bill  dismissed  as  to  themselves  alone, 
SL  separate  judgment  on  their  demurrer  could  have  gone 
"  to  that  extent.  The  main  case  was  not  on  trial,  so  as  to 
>le  the  court  to  make  a  final  decree  disposing  of  the  whole, 
was  it  ripe  for  trial. 

.  But,  passing  to  the  merits  of  the  demurrer,  we  think 
■e  is  some  equity  in  the  bill ;  how  much  need  not  be  fur- 

*  indicated  now  than  appears  in  the  fifth  head-note, 
i  bill  is  wanting,  it  is  true,  in  a  direct  and  distinct  aver- 
^t  of  ignorance  on  the  part  of  complainants  as  to  who  are 
the  persons  indebted  to  H.  Mayer  &  Company ;  but  from 
^t  is  averred  as  to  the  amount,  character  and  custody  of 

assets,  we  think  it  reasonable  to  conclude  that  the  com- 
*tiants  need  the  discovery  from  Von  Seybold  for  which 
y  pray,  and  that  there  are  probably  debtors  whom  they 
tiot,  for  want  of  full  information,  reach  by  garnishment. 
en  if  all  could  thus  be  reached,  there  are  still  multiplici- 
^  conflicts  and  complications  which  adapt  the  case  to  equity 
^diction ;  and  the  occasion  for  early  acts  of  diligence  in 
^Berving  some  of  the  assets  unimpaired  would  seem  to  ren- 

*  the  superintendence  of  that  jurisdiction  easential,  and  its 
l-taordinary  remedies  appropriate.  We  should  abstain, 
si^fore,  from  disturbing  the  refusal  of  the  court  to  dissolve 
e  injunction  and  vacate  the  receivership,  on  the  motion  of 
illin  &  Company,  even  if  there  were  no  doubt  of  our  jiower 

review  interlocutory  rulings  of  that  class. 
6.  Upon  the  point  urged  in  the  argument,  that  the  equity 
the  bill  was  not  aided  by  Von  Sey hold's  relation  to  it,  for 
e  reason  that  he,  being  only  an  agent,  was  not  a  pro|>er  par- 
» the  views  of  the  court  are  sufficiently  set  out  in  the  sixth 
ad-note.  His  principals  were  non-residents,  and  he  had 
irge  of  their  paper,  collaterals  and  other  resources,  arising 
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out  of  the  banking  business  wliich  be  had  conducted  iu  tbeir 
behalf.  These  wei^  the  assets  sought  to  be  reached  aud  se- 
cured by  the  bill.  From  the  nature  of  the  business  his 
knowledge  was  [)eculiar^  if  not,  as  to  some  matters,  exclusive; 
and  the  discovery  needed  by  creditors  could  not  be  coerced 
from  his  absent  principals^  if,  indeed,  they  possessed  all  die 
knowledge  that  he  did.  We  do  not  mean  to  say  that  the 
agent,  as  a  party  defendant,  would  be  a  full  substitute  for  the 
principals.  These,  though  not  within  the  jurisdiction,  shonki, 
doubtless,  have  been  made  parties  also,  and  served  by  publi- 
cation or  otlierwise.  The  omission  to  make  them  parties  at 
first  in  due  form  was  aflerwards  supplied  by  amendment. 

7, 8,  9,  10.  The  other  points  ruled  by  the  court  may  be 
left  to  stand  on  the  statement  of  them  iu  the  head-notes. 

Judgment  affirmed  on  the  first  two  writs  of  error,  aud  re- 
versed on  the  other  two. 


♦Dennis  Mitchell,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

H.  N.  Hamilton,  plaintiff  in  error,  v8.  William  R.  Phil- 
lips, Jr.,  defendant  in  error. 

James  Harrell,  plaintiff  in  error,  vs.  Flaneqan,  Abeli 
&  Company,  defendants  in  error. 

McLendon  &  Stephenson,  plaintiffs  in  error,  t?«.  Miltox 
J.  Daniel,  defendant  in  error. 

Where  the  evidence  is  conflicting  and  the  court  below  refuses  a  new  trialf 
and  no  error  of  law  is  complained  of  in  the  charge,  this  court  will  not  in- 
terfere. 

*  No  reports  or  opinions  are  published  in  this  axui  the  fblloiring  cases,  in  accordance  ■^* 
the  provisions  of  act  of  March  ad,  1875. 
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J,  W.  NoRRiB,  plaintiff  in  error,  v8.  Joseph  Shaw,  defehd« 
antin  error. 

The  verdict  being  contrary  to  law,  a  new  trial  is  ordered. 
Warner,  Chief  Justice. 


The  Savannah,  Griffin  and  North  Alabama  Rail- 
road Company,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

This  case  is  controlled  by  the  cases  of  the  Central  and  Southwestern  Railroad 
Companies  vs.  The  State,  ruled  at  the  last  term,  and  the  case  of  the  Atlan- 
tic and  Gulf  Railroad  Company,  ruled  at  this  term. 
Jackson,  Judge. 


HociLLius  TiLLEY,  plaintiff  in  error,  va.  The  State  op 
Georgia,  defendant  in  error. 

Facts  which  were  known  to  the  defendant  at  the  time  of  his  trial,  as  being 
susceptible  of  proof  by  a  certain  witness,  cannot  be  set  up  as  newly  dis- 
covered evidence  upon  which  to  base  a  motion  for  new  trial ;  and  the  more 
especially  where  such  motion  is  not  made  until  after  the  adjournment  of 
the  court  at  which  such  trial  was  had. 
Warner,  Chief  Justice. 


Jack  Niles,  plaintiff  in  error,  va.  The  State  of  Georgia, 
defendant  in  error. 

Where  a  motion  for  a  new  trial  is  based  solely  on  newly  discovered  evidence 
which  is  cumulative,  and  the  court  below  refuses  to  grant  it,  this  court  will 
not  interfere. 
Jackson,  Judge. 
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Nathaniel  F.  Mercer,  plaintiff  in  error,  v%.  Stony  J. 
Robert,  defendant  in  error. 

A.  J.  DuRDEN  &  Brother  el  aL^  plaintifis  in  error,  vs.  Al- 
fred AusTEix,  defendant  in  error. 

Cohen  &  Menko,  plaintiffs  in  error,  w.  The  Southers 
Express  Company,  defendant  in  error. 

The  discretion  of  the  court  below  was  not  abased  in  ordering  new  trials  in 
these  cases. 
Warner,  Chief  Justice. 


Bagos  &  Stephens,  plaintiffs  in  error,  V8.  Jambs  E.  P. 
Keaton,  defendant  in  error. 

The  Savannah  and  Charleston  Railroad  Compaxy, 
plaintiff  in  error,  vs.  The  Central  Railroad  axd 
Banking  Company,  defendant  in  error. 

Antonio  Mariani,  plaintiff  in  error,  vs.  The  Mayor  axd 
Council  of  the  City  of  Atlanta,  defendant  in  error. 

William  R.  Phillips,  plaintiff  in  error,  vs.  John  B.  Gob- 
don,  defendant  in  error. 

Where,  upon  the  hearing  of  an  application  for  injunction,  conflicting  evidence 
is  submitted  to  the  chancellor,  his  discretion  in  refusing  the  same  will  not 
be  controlled. 
Warner,  Chief  Justice. 


CASES  ARGUED  MD  DETERMINED 


IN  THE 


iuprem^  ^ourt  of  ^enrgm, 


AT  ATLANTA. 


JANUARY  TERM,  1876. 


Present— HIRAM  WARNER Chief  Justice. 

L.  E.  BLECKLEY, Judge. 

JAMES  JACKSON " 


James  B.  Martin,  adraipistrator,  plaintiff  in  error,  vs.  Wil- 
liam S.  TwEEDELL,  clefendaut  in  error, 

I.  An  injunction  restraining  the  sale  of  the  land  claimed,  but  not  the  levy 

'  thereon,  is  irrelevant,  where  the  sole  question  is  whether  the  claimant,  and 
those  under  whom  he  holds,  has  had  such  four  years'  possession  as  would 
discharge  it  from  the  lien  of  the  execution. 

t.  Where  claimant  holds  land  under  chain  of  title  commencing  with  the  deed 
made  by  defendant  in  Ji.  fa.  prior  to  his  bankruptcy,  but  which  he  never- 
theless returned  in  his  schedule  as  his  property,  and  the  question  at  issue 
was  whether  the  possession  of  claimant  and  his  vendor  (the  purchaser  from 
the  bankrupt)  was  in  good  faith,  that  such  vendor  procured  or  influenced 
the  defendant  to  take  advantage  of  the  bankrupt  act,  was  irrelevant. 

|.  Upon  the  trial  of  this  issue,  that  such  vendor  asked  and  influenced  the  de- 
fendant to  take  advantage  of  the  bankrupt  act,  to  embrace  this  land  in  his 
schedule,  and  to  obtain  an  injunction  against  this  execution,  was  relevant. 

Claim.    Evidence.    Bankrupt.    Before  Judge  Buchanan. 
warroll  Superior  Court.     April  Adjourned  Terra,  1875. 

Reported  in  the  decision. 
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J.  B.  S.  Davis;  W.  \V.  &  G.  W.  Merrell,  for  plaintiff 
in  error. 

No  api>earance  for  defeDdant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  wliich  the  jury  foiincl 
the  land  levied  on  not  subject.  The  plaintiff  made  a  motioo 
for  a  new  trial  on  the  ground  that  the  court  erred  in  rejecting 
as  evidence  a  bill  of  injunction  from  the  district  court  of  the 
United  States,  and  because  the  court  erred  in  refusing  to 
allow  the  plaintiff  to  ask  tl>e  witness,  Johnson,  who  hadpo^ 
chased  the  land  from  the  defendant  in  Ji.fa.  and  sold  it  to 
the  claimant,  "If  he  did  not  procure  or  influence  the  defen*!- 
ant  to  go  into  bankniptcy?^  Because  the  court  erred  in  re- 
fusing to  allow  the  plaintiff  to  ask  the  witness,  Johnson,  the 
following  question:  "If  he  did  not  ask  and  influenoe  the 
di'fendant,  Blaekman,  to  go  into  bankruptcy,  and  to  embrace 
tins  land  levied  on  in  his  schedule,  and  to  obtain  an  in- 
junction as  to  this  fi.  fa,y  awl  thus  have  it  restrained?' 
These  are  all  the  errors  complained  of  in  the  motion  foranew 
trial,  which  the  court  overruled,  and  the  plaintiff  excepted. 

1.  The  injunction  did  not  restrain  the  plaintiff  fipom  levy- 
ing his  j^.  fa.  on  the  land,  and  therefore  there  was  no  error 
in  rejecting  it  as  evidence  in  this  case. 

2.  There  was  no  error  in  the  refusal  to  allow  the  witness  to 
state  whother  he  did  not  procure  or  influence  the  defendant  to 
go  into  bankruptcy.  Whether  the  witness  did  procure  or  in- 
fluence the  defendant  to  go  into  bankruptcy  or  not,  was  not  a 
relevant  question  going  to  illustrate  the  issue  on  trial,  witkoot 
more. 

3.  The  other  question,  in  view  of  the  fiiets  of  the  case,  the 
witneas,  in  our  judgment,  should  have  been  required  to  an- 
swer. The  question  was,  "if  he  did  not  ask  and  influence 
the  defendant,  Blaekman,  to  go  into  bankruptcy  and  embrace 
this  land  levied  on  in  his  schedule^  and  to  obtain  an  injuiictioo 
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B  to  this  j?. /a.,  and  thus  have  it  restrained?"  The  claimant 
ought  to  be  protected  as  against  the  plaintiff's  judgment,  on 
he  ground  that  he  and  Johnson,  under  whom  he  claimed, 
lad  been  in  possession  of  the  land  fi)r  four  years  as  6ona  fide 
purchasers  for  a  valuable  consideration.  The  claimant  relied 
>n  the  possession  of  Johnson  to  make  out  the  four  years'  pos- 
ession  as  required  by  the  3583d  section  of  the  Code,  he  not 
laving  had  possession  of  the  land  himself  but  a  short  time. 
The  witness,  Johnson,  stated  that  he  had  notice  of  the  judg- 
nent  against  the  defendant,  Blackman,  when  he  purchased 
he  land  from  him.  The  judgment  against  Blackman  was 
btaine<l  on  the  10th  of  October,  1867.  The  dee<l  from 
blackman  to  Johnson  is  dated  22d  July,  1870,  and  the  deed 
pom  Johnson  to  Tweedell,  the  claimant,  is  dated  the  4th  of 
i'ebruary,  1875.  The  plaintiff's^,  /a.  was  levied  on  the 
sind  24th  August,  1874,  nearly  six  months  prior  to  the  date 
f  the  claimant's  deed  from  Johnson,  so  that  the  claimant  had 
3  rely  on  Johnson's  possession  of  the  land  to  make  out  his 
ase  under  the  statute.  The  question  then  was  in  regard  to 
he  bona  fides  of  Johnson's  possession.  Was  he  a  bona  fide 
lurchaser  of  the  land  from  the  defendant,  Blackman,  for  a 
aluable  consideration  ?  If  Johnson  did  ask  and  influence 
tlaekman  to  go  into  bankruptcy,  and  to  embrace  the  land 
»vied  on  in  his  schedule  as  such  bankrupt,  that  would  be  evi- 
ence  going  to  show  that  Johnson  i*egarded  the  land  as  being 
le  property  of  Blackman,  and  not  his,  Johnson's,  property. 
f  the  land  belonged  to  him,  Johnson,  why  should  he  have 
ivised  or  influenced  Blackman  t^  return  or  embrace  it  in  his 
fiinkrapt  schedule  as  his,  Blackman's,  property?  The  ques- 
on  propounded  to  the  witness  was  pertinent  and  relevant 
\  the  issue  on  trial,  inasmuch  as  it  was  intended  to  show  that 
le  purchase  of  the  land  by  Johnson  from  Blackman  was  not 
ma  fidedJiA  for  a  valuable  consideration  as  contemplated  by 
le  statute. 
Xiet  the  judgment  of  the  court  below  be  reversed. 
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Joseph  McElreath,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

As  a  mill -house  is  not  ope  of  the  buildings  expressly  mentioned  in  the  statute 
defining  burglary,  and  as  it  ftray  or  may  not  be  a  place  of  business,  an  in- 
dictment for  burglary  which  alleges  the  offense  to  have  been  committed  by 
breaking  and  entering  a  mill-house  with  intent  to  steal,  and  which  neitfaer 
by  description  nor  substantial  averment,  designates  the  house  as  a  place  of 
business,  is  fatally  defective,  and  judgment  thereon  will  be  arrested. 

Jackson,  Judge,  dissenting. 
A  mill-house,  ex  vi  termini,  is  a  place  of  business  where  valuable  goods  ait 
stored,  and  would  be  so  understood  by  the  jury,  without  additional  descrip- 
tive words  in  an  indictment  for  burglary,  especially  where  it  is  alleged  diat 
it  was  the  intent  of  the  defendant  to  steal  com  therefrom. 


Criminal   law.     Indictment      Burglary.     Before 
Knight.    Forsyth  Siii)erior  Court.    August  Term,  1875. 

Reported  in  the  opinions. 

George  N.  Lester;  J.  S.  Clements;  R.  P.  LBSTBB,for 
plaintiff  in  error. 

C.  D.  Phillips,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

Is  a  mill-house  so  certainly  a  place  of  business  that  no  de- 
scription of  it,  as  such,  nor  any  averment  that  it  is  such,B 
requii'ed  in  an  indictment  for  burglary?  It  is  not  one  of  *"• 
buildings  expressly  named  in  the  definition  of  this  offense,  u^ 
the  Code,  section  4386.  There  is  no  legislative  declaration 
that  a  mill-house  is  a  place  of  business,  or  the  subject  of  bu^ 
glary.  At  common  law,  to  break  and  enter  such  a  butldi^ 
was  not  burglary ;  nor  is  it  burglary  now  by  statute,  unle* 
the  particular  building  broken  and  entered  be  a  place  of  bos)' 
nass.  Its  being  a  place  of  business  is  of  the  essence  of  tk* 
offense.  That  is  the  legal  nexus  between  a  mill-house  a** 
burglary.  Place  of  business,  and  not  mill-house,  is  theba^ 
glary  element ;  but  mill-house  is  alleged,  and  place  of  boa* 
ness  is  not. 
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le  truth  is  that  a  mill-house  may  or  may  not  be  a  place 
•usiness;  and  consequently,  when  there  is  no  allegation 
the  particular  house  broken  and  entered  was  a  place  of 
3ess,  the  whole  indictment  may  be  strictly  true,  and  yet 
>urglary  have  lieen  committed.  Can  it  be  said,  with  rea- 
ble  certainty,  that  the  grand  jury  who  returned  this  bill 
had  it  proved  before  them,  or  have  found  on  oath  that 
lOuse  which  McElreath  broke  and  entered  was  a  place  of 
less.  Might  not  a  witness  swear  truly  to  every  word  in 
ndictment  and  be  wholly  free  from  perjury,  and  yet  the 
•house  described  have  been  one,  either  never  used  for  bqs- 
,  or  long  since  used,  and  for  many  years  disused.  A  mill- 
e  is  as  correctly  described  by  that  name  before  business 
»ne  in  it  or  after  it  is  discontinued,  as  while  it  is  used  for 
Qess.  As  long  as  it  contains  a  mill,  and  sometimes  much 
er,  it  is  called  a  mill-house,  certainly  as  long  as  the  mill 
lins.  If  this  indictment  even  designated  the  kind  of 
y  while  I  think  it  would  still  be  insufficient,  it  might  pos- 
r  be  some  better  than  it  is.  Saw-mill,  grist-miil,  cotton- 
,  sugar-mill,  bark-mill,  bone-mill,  iron-mill,  cider-mill, 
3h  of  these  was  it,  and  which  of  them  are  we  to  presume 
lys  in  use?  or  are  We  to  suppose  that  all  mills  that  are  in 
jes  are  carried  on  actively  in  some  sort  of  milling  business? 
indictment  alleges  that  the  prisoner  stole  corn  from  this 
-house ;  and  from  that  we  might  conjecture  that  if  busi- 
were  carried  on  jthere  at  all,  it  was  connected  with  com, 
were  not  that  the  indictment  alleges  also,  that  he  stole 
eco  and  tallow,  as  well  as  corn. 

n  indictment  for  felony,  involving  as  it  does  either  the 
of  life  or  the  loss  of  liberty,  with  degradati(m  of  charac- 
should  charge  every  material  fact  with  full  legal  certainty, 
ot  framed  in  the  language  of  the  Code,  it  should,  at  least, 
1  language  as  clear  and  explioit.  The  Code,  in  defining 
jlary,  uses  the  words  "  place  of  business.''  Provided  the 
tantial  meaning  of  these  words  be  alleged,  a  considerable 
ation  from  the  words  themselves  would  be  admissible, 
instance,  place  of  occupation,  place  of  pursuit,  place  of 
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employment^  house  of  basiness,  etx;.,  woiild^  doubtless,  be 
deemed  sufficient.  The  business  element  would  thos  be 
brought  into  the  indictment  in  a  way  to  make  the  grand  jary 
and  the  witnesses  responsible  for  it;  but  mill-house,  slaughter 
house,  law-office^  blacksmith-shop,  and  such  like  terms  ought 
not  to  be  accepted  as  substitutes,  in  themselves,  for  the  wonb 
of  the  Code,  because  their  application  to  buildings  does  not 
dej^end  on  actual  business  in  progress  at  the  time,  but  very 
often,  on  the  purpose  for  which  they  were  constructed,  or  on 
that  for  which  they  are  designed  and  ready  to  be  u8e<l,orhave 
been  used  in  times  past. 

The  chief  justice  and  myself  are  of  opinion  that  the  judg- 
ment should  be  arrestecl;  and  as  this  will  entirely  dispose  of 
the  present  indictment,  the  motion  for  new  trial  hasDotbeer), 
and  need  not  be,  considered. 

Judgment  revereed. 

Warner,  Chief  Justice,  concurred,  but  furnished  no  writ- 
ten opinion. 

Jackson,  Judge,  dissenting. 

The  indictmen-t  charges  substantially  that  the  defendant 
broke  and  entered  into  a  mill-house,  with  intent  then  vA 
there  to  steal,  and  wrongfully  and  fraudulently  take  and  carry 
away  certain  tobacco,  corn  and  tallow,  naming  the  lot  of  to* 
bacco  and  tallow,  and  the  number  of  bushels  of  corn,  a»^ 
the  value  of  each.  It  alleged  the  ownership  of  the  ifli"' 
house,  and  of  the  property,  and  stated  that  the  projierty  ^ 
then  and  there  in  the  same  mill-house.  A  motion  wasmt"^ 
to  arrest  the  judgment  on  the  ground  that  the  indictment^ 
insufficient;  the  court  overruled  the  motion,  and  this  is  tW 
error  assigned. 

The  main  question  is,  does  the  word  mill-house,  exvi^ 
minif  mean  a  place  of  business,  so  that  the  jury  can  wni^ 
stand  it?  or  is  it  necessary  to  add  to  the  word  mill-house, tW 
it  is  a  place  of  business?  My  brethren  think  it  neoessarf*^ 
add  those  words.     I  do  not.     The  language  of  the  statute* 
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'dwelling,  mansion,  or  store-house,  or  other  place  of  busi- 
less,'*  where  any  article  of  value  is  contained.  Well,  tobacco, 
allow  and  corn,  are  alleged  to  have  been  contained  in  this 
nilUhouse,  and  they  are  alleged  to  have  been  of  value.  The 
Misiness  of  a  mill-house  is  to  keep  corn  to  grind;  it  seems 
'rom  the  indictment  corn  was  stored  therein;  therefore,  the 
ndictment,  on  its  face,  in  addition  to  the  language  *' mill- 
muse,"  which  means  a  place  of  business  for  grinding  corn, 
iliows  that  corn  was  stored  therein,  and  it  seems  to  me  a  jury 
nrould,  from  this  charge,  gather  at  once  what  sort  of  business 
was  done  in  this  mill-house,  as  well  as  that  some  business  was 
done  there,  that  it  was  a  place  of  business,  to- wit:  of  the  bus- 
iness of  grinding  corn.  Again,  I  suppose  that  tallow  is  a 
very  necessary  article  about  a  running  mill,  to  use  in  its  ma- 
chinery; tallow  was  stored  here,  and  from  this  fact  on  the 
&ce  of  the  indictment,  I  think  it  clear  that  the  jury  would 
enow  from  the  indictment  that  the  mill  was  a  i)lace  of  busi- 
less,  and  actually  running.  As  to  the  tobacco,  I  suppose  the 
liller  chewed,  and  it  was  there  for  that  purpose. 

The  Code  declares  that  "every  indictment  or  accusation  of 
^e  grand  jury  shall  be  deemed  sufficiently  technical  and  cor- 
net, which  states  the  offense  in  the  terms  and  language  of  the 
'Ocle,  or  80  plainly  that  the  nature  of  the  offense  charged  may 
«  eadly  undeistood  by  the  jury"  Now,  though  mill-house 
^  not  the  word  used  in  the  Code,  yet  I  honestly  think  that  the 
^^y  could  easily  understand  that  it  was  a  place  of  business, 
"^d  the  corn  and  tallow  being  in  it,  that  it  was  then  a  place 
^here  the  business  of  grinding  corn  was  carried  on.  If,  then, 
^is  section  of  our  Code,  4628,  means  anytiiing,  it  means  that 
^"is  indictment  is  ''suflBciently  technical  and  correct,"  and 
^liall  be  deemed"  so  by  the  courts.  In  accordance  with  the 
*^islative  will,  I  deem  it  so,  and  so  pronounce  it. 

Again,  section  4623  of  our  Code  declares  that  "no  motion 
^^  arrest  of  judgment  shall  be  sustained  for  any  matter  not 
*8fectiug  the  real  merits  o{  the  offense  charged  in  such  indict- 
**^«nt."  How  the  omission  to  call  a  mill-house  where  com 
^d  tallow  are  stored,  a  place  of  business,  can  be  construed  to 
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affect  the  real  merits  of  this  offense,  I  cannot  see.  Suppose 
the  charge  had  been  in  a  banking-house,  and  the  intent  to 
steal  bank  bills  was  charged,  and  the  indictment  allied  that 
the  bank  bills  were  in  that  house,  could  it  be  serioasly  con- 
tended  that  the  jury  could  not  easily  understand  it  to  be  a 
place  of  business, "Or  that  the  omission  to  say  it  was  then  and 
there  a  place  of  business  affected  the  real  merid^  of  the  offense? 
I  really  think  not  But  it  may  be  said  that  though  om€  > 
place  of  business,  there  is  no  all^ation  that  it  was  such  a  place 
theny  when  the  burglary  occurred.  I  reply,  the  fact  that  earn 
was  there  showed  it  still  a  place  of  businesR,  just  as  the  &ct 
that  bank  bills  were  in  the  banking-house  would  sliowitsdil 
a  place  of  business.  Therefore,  I  would,  if  I  could,  affirm 
the  judgment  of  the  court  below,  and,  without  further  «• 
peuse  and  delay,  punish  this  convicted  burglar  and  thief. 


Asa  W.  Chapman,  plaintiff  in  error,  vs.  The  Mayor  a>t> 
Council  of  the  City  of  Macon,  defendant  in  error. 

1.  Cellar  doors  opening  out  on  the  sidewalk  and  frequently  and  ncgligwllT 
kept  or  left  open,  endanger  the  use  of  such  sidewalk  in  the  night,  and  VP 
persons  of  imperfect  vision,  by  day,  and  the  city  is  liable  to  suit  by  persons' 
falling  into  said  cellars  and  injured  thereby,  if  it  has  notice  of  such  negfi' 
gent  use  of  the  cellars. 

2.  If  such  negligent  use  has  continued  a  long  time,  notice  will  be  presoin«d^ 
and  the  city  is  chargeable  therewith  without  actual  proof  of  notice. 

3.  Whether  the  use  of  the  doors  in  opening  and  leaving  them  open,  has  b«>* 
proper  and  legitimate  for  the  business  of  the  owner,  or  capricious  and  bB' 
necessary,  and,  if  legitimate,  whether  habitually  used  so  negligently  »st^ 
endanger  the  passers  by,  are  questions  for  the  jury;  and  whether  the  plw''^ 
tiff  was  so  negligent  himself,  in  venturing  out  in  his  then  imperfect  sigbW 
as  to  prevent  recovery  on  proof  of  negligence  by  the  use  of  the  occupif*' 
of  the  cellar  and  knowledge  by  the  city,  is  also  a  question  for  the  jinfr 
and  the  court  should  not  decide  these  questions  itself  by  granting  a  d<^ 
suit. 

Municipal  corporations.  Streets.  Notice.  Non-Ruit.  B^ 
fore  Judge  Hill.  Bibb  Superior  Court.  October  Term, 
1876. 
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Reported  in  the  opinion. 

Rutherford  &  Rutherford,  by  Jackson  &  Lumpkin, 
r  plaintifT  in  error. 

R.  W.  Jemison,  for  defendant. 

Jackson,  Judge. 

Chapman  alleged  that  in  passing  the  sidewalk  on  third 
reet  in  Macon,  in  the  forenoon,  he  fell  into  an  opening  made 
y  cellar  doors  in  the  sidewalk,  and  was  thereby  badly  in- 
ired,  and  brought  suit  against  the  city.  He  proved  on  the 
iai  that  a  few  moments  before  the  accident  he  had  procured 
rae  eye  water  from  Massenburg's  drug  store,  and  had  gone 

In's  place  of  business  and  applied  the  eye-wash,  and  on  his 
turn,  the  eye  smarting,  he  had  his  handkerchief  over  it,  the 
lier  eye  not  affected,  being  kept  by  him  on  the  outer  edge  of 
e  8lde^valk,  so  as  to  keep  on  it,  thinking  he  would  thereby 

safe;  that  when  he  passed  over  the  sidewalk  a  few  minutes 
>fore  the  doors  were  down,  but  on  his  return  one  of  them 
*s  up  and  open,  and  stepping  on  that  which  was  down  near- 
t  to  him  he  made  another  step  upon  the  oj)ening  made  by 
®  other  door  or  leaf  of  the  door,  and  fell  in  and  was  hurt. 
^  amended  his  declaration,  and  offered  to  prove  that  the  said 
Har  door  had  been  frequently  left  open  during  the  day  and 
'ghtfora  long  space  of  time  previous  to  the  injury  com- 
lained  of  by  the  plaintiff,  and  of  all  which  the  defendant 
*d  notice.  The  amended  declaration  was  suflBcient  to  let  in 
"  this  evidence,  except  perhaps  the  fact  of  the  door  being 
*ft  open  at  night. 

The  court  allowed  the  amendment  but  rejected  the  evidence 
^^nse  it  was  immaterial.  It  was  further  proven  that  the 
'^rs  had  been  made  in  the  sidewalk  and  used  for  forty  years, 
^"^d  that  plaintiff  had  regularly  passed  over  the  sidewalk  to 
Mfrom  his  meals  daily  for  a  long  time. 
The  court  non-suited  the  plaintiff,  and  this  is  the-  error 
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1.  It  is  unquestionably  the  duty  of  the  city  of  Macon  to 
keep  its  streets  and  sidewalks  in  such  condition  that  persous 
passing  over  them  may  have  safe  transit.  They  are  so  em- 
powered by  their  charter,  and  the  right  of  taxation  is  con- 
ferred to  enable  them  to  do  so :  2  Dillon,  sections  778, 789, 
and  cases  cited;  Code  of  city  of  Macon,  auctions  48,  43, 144^ 
etc.;  39  Georgia  Reports,  728,  In  th  is  case,  it  appears  tliat  die 
city  i>ermi(ted  the  sidewalk  to  be  encroached  upon  by  having 
openings  into  a  cellar  below  through  the  sidewalk,  with  fold- 
ing doors  communicating  thereto,  and  the  fact  that  these  fold- 
ing doors  were  habitually,  or  frequently  left  open,  was  offered 
to  be  proven  and  the  testimony  rejected  after  amendment  of 
the  declaration,  because,  in  the  opinion  of  the  court,  it  was 
immaterial,  that  is,  because  it  could  not  alter  the  question 
made  on  the  non-suit.  We  think  that  the  city  shoqld  keep 
its  sidewalks  free  from  danger  to  those  who  may  pass  over 
them,  and  that  an  opening  in  the  sidewalk  frequently  made  by 
leaving  the  cellar  doors  open,  and  all  with  the  knowledge  of 
the  city,  would  make  it  liable  to  one  injured  by  falling  into 
the  door  thus  left  open,  if  such  an  one  used  due  caution 
himself.  If  it  were  night  and  no  lights  to  warn  the  passer 
were  put  near  the  opening,  if  no  railing  were  there  to  pre- 
vent accident,  and  the  walker  should  fall  into  theo|)eningand 
be  hurt,  the  city  would  unquestionably  be  liable,  because  the 
person  injured  would  have  good  right  to  think  he  was  safe 
while  on  the  sidewalk,  and  could  not  see  the  danger.  Intlw 
case  at  bar  the  plaintiff  was  passing  the  sidewalk  in  daylight, 
and  if  he  had  been  in  the  possession  of  his  eye-sight  in  fuUf 
he  would  undoubtedly  have  not  fallen  into  the  cellar  and 
been  injured,  but  he  had  applied  eye-wash  to  one  eye,  had* 
handkerchief  over  it,  and  was  repassing  a  place  perfectly  se- 
cure but  a  few  moments  before,  and  owing  to  his  defective 
eye-sight  he  fell.  •  The  city  is  bound  to  keep  its  sidewalks  ii 
such  condition  that  persons  thus  partially  and  for  the  momeni 
blind  might  pass  in  safety,  unless  the  jury  should  think 
that  he  was  imprudent  and  careless,  and  guilty  of  negligenoe 
in  venturing  out  in  the  condition  of  his  eye-sight  at  the  tiinft 
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aud  with  the  handkerchief  over  it.  Could  he  not  have  waited 
until  a  more  favorable  moment  to  return  to  pay  for  the  eye- 
wash ;  for  it  seems  he  returned  to  the  drug  store  to  do  that  ? 
Should  he  not,  being  well  acquainted  with  this  sidewalk,  have 
been  on  his  guard?     Were  these  doors  habitually  left  open  or 

frequently  left  open  %eedlessly,  with  no  one  to  warn  the  passer 
by?    Or  were  they  merely  used  to  go  to  the  cellar  and  return 

al  ODoe  to  take  goods  thence  or  store  them  there  in  the  legiti- 
mate business  of  the  occupier  of  the  cellar,  and  was  he  negli- 
gent, and  frequently  so,  in  the  use  of  th(>se  doors  for  a  lawful 
porpoee,  and  was  he  so  at  this  time  particularly  ?  Whose  fault 
was  it,  the  plaintiff's  or  that  of  the  occupier  of  the  cellar, 
thai  the  former  was  hurt?  Whose  negligence  caused  it? 
These,  we  think,  are  the  questions  for  a<]judication  in  this 
dae,  and  they  are  peculiarly  questions  for  the  jury. 

The  case  of  Davenport  m,  Ruckmau  and  the  city  of  New 
York,  seems  more  in  point  than  any  we  have  found.  There 
it  was  ruled  that  the  sidewalk  is  for  all  conditions  of  people, 
And  at  all  times,  and  if  one  is  injured  whose  sight  is  imper- 
fect, or  in  passing  by  at  night  in  reliance  that  the  corporation 
Wps  the  sidewalks  safe,  the  city  is  responsible  if  the  side- 
^k  is  not  safe.  It  was  also  ruled  in  the  same  case  that 
whether  one  whose  sight  is  imperfect  was  so  negligent  as  to 
ioBe  her  right  to  recover,  is  a  question  for  the  jury.  The 
^oestion,  *' was  it  so  improper  for  her  to  have  gone  in  the  street 
Unattended  in  her  then  condition  of  sight  that  it  would  be 
^^igence  on  her  part  to  do  so,  sufficient  to  prevent  her  from 
*^ving  compensation  for  injuries  she  might  sustain  from  the 
^^ligence  of  others,  while  passing  along  the  street,"  was 
l^perly,  say  the  court,  Chief  Justice  Kent  delivering  the 
^>piirion,  left  to  the  jury :  37  New  York  Reports,  568.  So,. 
^'i  this  case,  we  think  that  the  questions  of  negligence  here 
•I'efor  the  jury.  1st.  Was  the  occupier  of  the  cellar  in  the 
k|lrit  of  leaving  his  doors  open,  without  any  sign  of  warning, 

V^^lpiciously,  or  if  he  only  left  them  open  when  legitimately 

-  y^Z  them  for  his  business;  was  he  negligent  and  careless  so 
IB  to  endangei;  passers  by  whose  sight  was  affected  at  the  time; 
Vol.  lv.  37. 
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and,  2d;  was  the  plaintiff  so  affected  at  the  time  with  his  eyes 
that  it  was  so  imprudent  for  him  to  venture  out  alone  as  to 
constitute  such  negligence  of  his  own  safety  as  to  lose  bis 
right  of  recover)'  for  tlie  n^Iigence  of  others? 

2.  If  this  were  a  single  act  of  n^ligence  the  city  ooald  not 
be  held  liable,  because  it  would  not  be  dliarged  with  knowl- 
edge, nor  could  notice  in  fifteen  minutes  be  given  to  it:  Lit- 
tlefield  vs.  City  of  Norwich,  40  Conn.  R.,  406.  But  if  the 
owner  had  been  for  a  long  tiine  careless  and  n^ligent,  the 
city  would  be  presumed  to  have  notice.  In  this  case  the  pon- 
tiff proposed  to  prove  actual  notice,  and  as  the  proof  was  re- 
jected, it  must  be  considered. in  for  the  purpose  of  this  non-soit 

3.  On  the  whole,  we  think  this  case  ought  to  be  pasii' 
upon  by  the  jury,  and  reverse  the  judgment  of  Don-6ait#  We 
do  not  say  that  the  plaintiff  should  recover;  we  simply  role 
that  he  is  entitled  to  go  to  the  jury  on  the  question  of  negli- 
gence; it  is  for  them  to  say  on  those  questions  whether  be  cia 
recover:  2  Dillon,  section  785  to  section  794;  City  of  AtMa 
V8.  Perdue^  53  Georgia  Reports^  607. 

Judgment  reversed. 


The  Board  of  Commissioners  of  Burke  County,  pW^* 
tiffs  in  error,  V8.  R.  Columbus  Wimberly,  defendant  Id 
error. 

The  sanction  of  a  petition  for  certiorari  merely  operates  as  a  supersedeas d'O^ 
judgment  of  the  inferior  tribunal.  The  judge  who  sanctions  hasnotf* 
thority,  prior  to  final  hearing,  to  alter  the  sttUus  of  affairs  under  the  JQV 
ment  complained  of. 

Certiorari.    Judgments.    Before  Judge  Gibson.    Borf* 
County.     At  Chambers.    June  25thy  1876. 

Keported  in  the  decision. 

J.  J.  Jones;  A.  M.  Rodgers,  by  brief,  for  plainfcifi  ^ 
error. 

No  api>earance  for  defendant. 


t 
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iRNER,  Chief  Justice. 

ippears  from  the  record  and  bill  of  exceptions  in  this 
that  one  Wimberly,  as  tax  collector  of  Burke  county, 
)een  ruled  by  the  county  commissioners  of  that  county 
8  failure  to  account  for  and  pay  over  the  tax  money  col- 

by  him,  and  was,  by  order  of  the  commissioners,  com- 
i  to  jail.  Wimberly  petitioned  the  judge  of  the  supe- 
•ourt  for  a  writ  of  certiorari^  alleging  error  on  the  part 
3  county  commissioners  in  the  proceedings  had  before 
The  judge  sanctioned  the  writ  of  ceriioran  as  prayed 
nd  in  addition  thereto  ordered  "that  the  writ  of  certi- 

hereby  granted  shall  operate  as  a  supersedeas  of  the 
lent  complained  of  until  the  final  hearing  in  the  supe- 
x)urt,  and  in  the  meantime  that  said  Thomas  Hamil, 

of  Burke  county,  and  all  others  iTolding  said  Wimberly 
Jtody  under  and  by  virtue  of  said  judgment,  are  ordered 
charge  said  Wimberly  from  custody."     Afterwards  the 

modified  said  order  so  as  to  require  said  Wimberly  to 
ver  to  the  county  authorities  the  amount  admitted  by 
to  be  due  in  his  answer  as  a  condition  of  his  discharge, 
hich  the  counsel  for  the  county  excepted, 
e  judgment  of  the  commissioners  was,  that  Wimberly 
d  be  imprisoned  until  he  paid  over  to  the  county  $6,200, 
^eing  the  amount  which  they  adjudged  he  was  indebted 
?  county,  whereas  Wimberly  insisted  in  his  answer  that 
IS  only  indebted  to  the  county  the  sum  of  $1,590  00. 
l^itimate  object  and  purpose  of  the  certiorari  was  to 

up  the  judgment  rendipred  by  the  county  commissioners 
5  superior  court  for  review,  in  order  that  the  alleged  er- 
Dight  be  examined  and  corrected  by  that  court,  and  when 
ertiorari  was  sanctioned  by  the  judge,  it  operated  as  a 
sedeas  of  the  judgment  until  the  final  hearing  in  the  su- 
r  court,  that  is  to  say,  everything  was  to  remain  as  \t 
stood,  until  the  final  hearing  of  the  certiorari  in  the  su- 
r  court.     In  our  judgment,  so  much  of  the  order  of  the 

as  directed  "that  said  Thomas  Hamil,  jailor  of  Burke 
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county^  and  all  others  boUling  said  Wimberlj  in  custody  un- 
der and  by  virtue  of  said  judgment  should  discharge  said 
Wimberly  from  custody/'  was  error:  The Mcsyar and  Oomal 
of  the  OUy  of  Mctoon  vs.  Shaw,  14  Georgia  BeporUy  162;  Toj- 
lor  V8.  Gay,  20  Georgia  Reports,. 77.    The  I^al  presumption 
was  that  the  judgment  rendered  by  the  coun'ty  commissioners 
was  a  legal  and  valid  judgment  until  reversed  for  error  in 
the  manner  as  prescribed  bylaw.     The  order  of  the  judge, 
which  directed  that  Wimberly  should  pay  over  to  theoouoty 
authorities  the  amount  admitted  by  him  to  be  due  in  his  an- 
swer, as  a  condition  of  his  discharge,  was  abo  error,  but  it  whs 
an  error  against  him  of  which  he  does  not  complain,  and  the 
county  has  no  right  to  complain  of  that  error. 
Let  the  judgment  of  the  court  below  be  reversed. 


C.  Sabattie,  administrator,  plaintiff  in  error,  vs.  Jambs  W. 
Baqos,  defendant  in  error. 

1.  A  sheriff's  deed  based  on  a  sale  of  land  for  taxes,  is  not  evidence  witho"* 
the  execution  under  which  the  sheriff  acted. 

2.  A  judgment  right  in  itself,  will  not  be  rerersed  because  pfedic«t«J» " 
whole  or  in  part,  on  a  wrong  reason. 

Deeds.  Sheriff.  Execution.  Evidence.  Judgments.  Be- 
fore Judge  Harris.  'Liberty  Superior  Court.  November 
Term,  1875. 

This  case  was  complaint  for  land.  The  title  of  the  [W^ 
tiff  rested  on  a  sheriff's  deed  made  on  a  sale  of  the  propel? 
in  controversy  for  taxes.  When  this  instrament  was  ofcP 
in  evidence,  unaccompanied  by  the  ezeoation  ander  whiditb^ 
sheriff  acted,  the  defendant  objected  to  its  iotrodoolioa  nf^ 
the  following  grounds : 

1st.  Because  the  deed  did  not  recite  that  the  sheriff  sold  1)^ 
tween  the  hours  of  10  o'clock  A.  M.,  and  4  o'clock  P.  M. 

2d.  Because  it  did  not  show  on  its  face  thi^  the  sheriff  ih^ 
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lered  said  land  for  rent,  and  on  failure  to  rent  the  same,  then 
Ibred  a  portion  for  sale,  and  then  the-  whole. 
The  objections  were  sustained,  and  plaintiff  excepted. 
From  this  ruling  a  non-suit  resulted.     Error  is  assigned 
[)on  the  above  ground  of  exception. 

Walter  A.  Way,  by  Z.  D.  Harrison,  for  plaintiff  in 
Tor. 

No  appearance  for  defendant. 

« 
Bleckley,'  Judge. 

1.  Whether  section  893  of  the  Code  was  intended  to  free 
X  titles  from  any  of  the  strictness  of  the  prior  law  need  not 
^  considered.  It  certainly  does  not  give  them  a  higher  8tatu8 
an  belongs  to  a  deed  made  by  the  sheriff  under  the  judg- 
ent  of  a  court,  and  such  a  deed,  unsupported,  is  generally 
^t  admissible  in  evidence:  Clark  &  Wilson  vs.  TrawiekfJan' 
lary  term,  1876. 

2.  The  foregoing  being  a  sufficient  reason  for  excluding  the 
^,  it  is  needless  to  inquire  what  recitals  such  a  deed  should 
utain,  or  what  would  be  their  effect.  The  judgment  excepted 

was  right,  no  matter  on  what  ground  it  was  based. 
Judgment  affirmed. 


OBgPH  L.  Vabner  et  al,,  plaintiffs  in^rror,  vs,  Mary  J. 
Vabner  d  oL,  defendants  in  error. 

•  Before  a  judgment  of  the  circuit  court  will  be  reversed,  the  burden  is  upon 
the  part^  cottptldning  to  show  affirmatively  that  it  is  erroneous,  and  if  the 
bill  of  exceptions  and  transcript  of  the  record,  show  no  demurrer  and  the 
case  turned  on  the  demurrer,  this  court  cannot  intelligently  review  it,  and 
will  affirm  the  judgment. 

.  The  above  rule  of  practice  is  the  more  necessary  when  the  bill  is  demur- 
table  on  several  grounds,  such  as  the  misjoinder  of  parties,  the  absence  of 
cneatial  parts  of  the  record,  and  the  failure  to  append  important  exhibits. 
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3.  Considering  the  demurrer  a  general  one,  for  want  of  equity,  which  is  most 
favorable  for  plaintiffs  in  error,  we  see  nothing  in  the  bill  which  shows  that 
their  remedy  is  not  adequate  and  complete  at  law. 

Practice  iu  the  Supreme  Court  Equity.  Demurrer.  Be- 
fore Judge  KiDDOO.  Quitman  county.  At  Chambers.  May 
8th,  1875. 

Reported  in  the  opinion. 

H.  &  I.  L.  Fielder,  for  plaintifis  in  error. 

No  appearance  for  'defendant. 

Jackson,  Judge. 

1,  2.  This  case  seems  to  have  gone  off  below  on  a  (^ema^ 
rer,  but  what  the  demurrer  was,  and  on  what  grounds  it  rested, 
we  cannot  tell.  No  copy  of  it  is  in  the  bill  of  exceptions, 
and  while  that  paper  is  made  to  assert  that  all  the  facts  neces- 
sary are  in  the  record,  this,  the  most  important  fact,  indeed 
the  only  fact,  together  with  the  bill,  absolutely  necessary  to 
enable  us  to  pass  upon  the  case,  is  not  in  the  record  at  all.  It 
is  needless  to  say  that  we  canuot  pass  upon  it  and  must  affirm 
the  judgment  below.  In  a  similar  case  this  court  pursued 
that  course,  and  it  appears  to  be  the  only  reasonable  one: 
Mayor  and  Council  of  Borne  vs.  Duke,  19  Georgia  iiq)oH»,  93. 

3.  The  demurrer  is  the  more  necessary  here  because  the  bill 
seems  to  us  demurrable  upon  various  grounds.  Assuming 
that  it  was  a  general  demurrer  and  went  to  the  whole  bill) 
and  was  grounded  on  want  of  equity,  which  is  the  most  ft- 
vorable  assumption  for  the  plaintiff  in  error,  and  which  fflty 
be  inferred  from  the  fact  that  the  bill  was  dismissed,  we  think 
the  remedy  of  the  party  complainants  ample  at  law.  Froia 
their  statements  it  seems  the  property  was  always  helda& 
tlieirs  and  for  them;  they  all  appear  to  be  *ut  juris;  tbef 
seek  no  discovery,  and  we  see  no  reason  why  they  could  noi 
recover  at  law.  But  we  place  our  judgment  upon  the  groanw 
that  we  canuot  review  a  case  without  the  pleadings;  ^ 
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plaintiff  iu  error  must  see  to  it  that  the  pleadings  are  here, 
St  take  the  consequenoes,  and  that  the  oonsequences  will  al- 
irays  be  the  affirmanoe  of  the  judgment  of  the  court  below. 
Judgment  affirmed. 


M.  Clabk,  administrator,  plaintiff  in  error,  t;^. 
James  W.  Warren,  defendant  in  error. 

I  and  B  purchased  land,  delivering  their  joint*and  several  promissory  note, 
secured  by  mortgage  thereon,  in  payment  therefor.  They  divided  the 
land,  executing,  each  to  the  other,  a  quit-claim  deed.  B  sold  his  portion 
to  a  purchaser,  who  had  constructive  notice  of  the  mortgage  from  the  fact 
of  its  being  of  record,  and  died  insolvent.  A  died  solvent.  His  admin- 
istrator was  compelled  to  pay  off  in  full  the  aforesaid  joint  and  several 
note.  He  then  filed  his  bill  against  the  purchaser  of  B*s  portion  to  enforce 
contribution : 

Held^  that  there  was  no  equity  in  his  bill. 

Equity.  Mortgage.  Vendor  and  purchaser.  Contribution. 
Befi>re  Judge  Harris.  Calhoun  Superior  Court.  September' 
ferra,  1876. 

Reported  in  the  decision. 

Strozeb  &  Smith;  Lyon  &  Butler^  for  plaintiff  in  error. 

Yason  &  Davis;  R.  N.  Ely,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant,  as  the  administra- 
^v  of  Wilkinson,  against  the  defendant,  in  the  year  1860, 
^I^ng  that  in  the  year  1848  complainant's  intestate,  and  one 
picer,  purchased  from  the  Messrs.  Costers,  several  described 
>t8  of  land,  for  which  they  executed  their  joint  and  several 
^TOmissory  notes,  to  secure  the  payment  of  which,  they,  on 
i^e  6th  of  December,  1848,  executed  a  mortgage  on  the  land 
M  purchased,  to  the  Costers.  Subsequently,  on  the  29th  of 
Deoember  1849,  Wilkinson  atad  Spicer,  by  agreement,  divided 
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the  land  between  tliem^  each  executing  a  quit  claim  deed  to 
the  other  for  their  re6|>ective  shares  thereof;  that  is  thejetr 
1866  Spicer  departed  this  life  insolvent,  and  his  estate  is  aih 
represented,  leaving,  at  the  time  of  his  deat^,  two  of  the  notes 
so  given  as  aforesaid  to  the  Costers  for  the  land  secured  bj 
the  mortgage  thereon,  unpaid  ;  that  Wilkinson  died,  and  the 
complainant,  as  his  administrator,  was  compelled  not  only  to 
pay  his  intestate's  share  of  said  notes  but  was  also  compelled 
to  pay  Spicer's  share  thereof,  his  intestate  being  a  joint  and 
several  promissor  thereon,  and  did  pay  the  same,  amounting  to 
the  sum  of  $2,686  45/ on  the  5th  daj  of  I>eeember,  1859; 
The  complainant  also  alleges,  that  after  the  partition  of  the 
lands  l)etween  Wilkinson  and  Spicer,  Spicer  sold  and  ooo- 
veyed  his  share  thereof  to  the  defendant,  Warren,  who  went 
into  the  possession  thereof  and  still  occupies  the  same;  the 
time  of  this  sale  is  not  allied  in  complainant's  bill,  bat  is 
stated  in  the  defendant's  answer  to  have  been  in  tlie  spring 
of  1863. 

The  complainant  alleges  that  the  defendant,  Warren,  had 
hotice  of  the  mortgage  on  the  land  to  the  Costers,  at  the  time 
he  purchased  it  from  Spicer,  and  insists  that  the  land  in  hiB 
hands  is  chargeable  with  the  amount  which  he  has  paid  to  the 
Costers  for  Spicer's  share  of  the  money  due  on  the  notes  given 
by  Wilkinson  and  Spicer  for  the  land,  the  payment  of  which 
was  secured  by  the  mortgage  thereon.  The  prayer  oftiic 
bill  is,  that  the  land  may  be  sold  and  so  much  of  the  proceeds 
thereof  as  may  be  necessary,  be  applied  to  the  extinguishment 
of  the  amount  paid  by  the  complainant  to  the  Costers  fif 
Spicer,  and  the  surplus,  if  any,  paid  to  the  defendant,  and  for 
such  other  relief  as  the  nature  of  his  case  maj  require,  ao* 
cording  to  equity  and  good  conscience* 

The  defendant,  in  his  answer,  admits  that  he  purchased  the 
land  from  Spicer  in  the  spring  of  1863  for  tlie  sum  of  $10,000, 
and  has  paid  for  the  same ;  defendant  also  admits  that  he  had 
constructive  but  not  actual  notice  of  the  mortgage  on  the  land 
to  the  Costers,  at  the  time  of  his  purchase,  but  had  at  the 
same  time  notice  that  tlie  mortgage  debt  was  the  joint  debt  of 
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Spioer  and  Wilkinson,  and  that  the  estate  of  the  latter  was 
entirely  solvent;  defendant  denies  all  information  of  the  pay- 
ment of  the  notes  secured  by  the  mortgage  held  by  the  Cos- 
ters by  complainant,  except  as  charged  in  his  bill,  but  sup-^ 
poses  the  same  may  be  true;  defendant  admits  the  insolvency 
of  Spioer's  estate.  By  agreement  of  the  parties  the  case  was 
submitted  to  the  decision  of  the  presiding  judge  upon  the  bill 
Imd  answer  of  the  defendant,  without  the  intervention  of  a 
jury,  who  decided  that  the  complainant  was  not  entitled  to 
the  relief  prayed  for,  and  dismissed  the  complainant's  bill^ 
whereupon  the  complainant  excepted. 

Tliere  can  be  no  doubt  that  as  between  the  original  joint 
proroissors  in  the  notes  given  to  the  Costers  for  the  land  which 
tbe  mortage  was  given  to  secure,  and  their  legal  representa-^ 
lives,  that  the  doctrine  of  legal  or  equitable  contribution  would 
be  applicable,  but  that  is  not  the  (juestion  presented  by  the 
Iwoord  before  us. 

The  question  as  presented  by  tlie  record  is  whether  the  pay- 
ment of  the  entire  mortgage  debt  by  one  of  two  joint  and 
several  promissors,  who  were  primarily  liable  for  the  payment 
thereof  to  the  mortgagees,  can  equitably  comi)el  a  purchaser 
of  a  part  of  the  mortgaged  land  from  one  of  the  mortgagors, 
to  oontribute  to  the  other  mortgagor  out  of  the  lan<l  so  pur* 
ohased  by  him  the  one^half  of  the  mortgage  debt,  when  such 
mortgagor  was  primarily  liable  to  pay  to  the  mortgagees  the 
entire  mortgage  debt  ?  If  Wilkinson  and  Spicer,  after  having 
given  their  joint  and  several  notes  to  the  Costers  for  the  land^ 
atid  executed  a  mortgage  on  the  land  to  secure  the  payment 
thereof,  had  afterwards  sold  the  entire  tract  so  mortgaged  to 
the  defendant,  Warren,  and  received  payment  therefor  from 
liim,  and  Wilkinson  had  paid  off  the  entire  mortgage  debt  to 
tiie  Costers,  for  which  he  was  jointly  and  severally  liable  to 
fajy  what  equity  would  he  have  had  against  Warren,  the  pur- 
ohaseri  to  compel  him  to  reimburse  him,  Wilkinson,  out  of 
tiae  land  so  purchased  because  he  had  paid  Spicer's  share  of 
the  mortgage  for  which  he  was  jointly  and  severally  bound 
with  Spicer  to  the  mortgagees,  to  pay  ?    Having  sold  the  land 
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to  Warren  and  received  payment  therefor,  Wilkinson  and 
Spicer,  or  either  of  them,  would  have  been  morally  and  equit- 
ably bound  to  have  paid  off  the  mortgage  debt,  so  as  to  have 
protected  the  purchaser  of  the  land  from  the  mortgage.  The 
fact  that  the  land  was  divided  between  the  joint  owners  by 
mutual  consent,  and  part  thereof  sold  by  one  of  the  joint  own- 
ers, does  not  alter  or  change  the  principle  involved;  both  the 
joint  and  several  promissors  were  morally  and  equitably  boand 
to  pay  off  and  dischai^  the  mortgage  debt  for  the  protection 
of  a  purchaser  of  a  part  of  the  mortgaged  property,  as  well  as 
a  purchaser  of  the  whole  of  it  But  there  is  another  obetacle 
in  the  way  of  the  complainant.  The  land  was  purchased  by 
the  defendant,  Warren,  in  the  spring  of  1853.  The  com- 
plainant's alleged  equity  is  that  he  paid  for  his  intestate,  as;i 
joint  promissor  on  the  notes,  the  sum  of  $2,686  45,  as  Spioer's 
share,  on  the  5th  day  of  December,  1859.  The  defendant  de- 
nies all  information  as  to  that  payment,  except  as  famished 
by  complainant's  bill,  and  could  not  have  had  any  knowledge 
of  it  at  the  time  of  his  purchase  of  the  land,  for  the  simple 
reason  that  the  payment  was  not  made  until  five  or  six  years 
thereafter.  It  is  true,  the  defendant  had  constructive  notice 
of  the  mortgage,  but  at  the  same  time  had  notice  that  the 
mortgage  debt  was  the  joint  debt  of  Spicer  and  Wilkinson, 
and  that  the  estate  of  the  latter  was  entirely  solvent  The 
defendant,  therefore,  had  no  notice  of  the  complainant's  al- 
leged equity  at  the  time  he  purchased  the  land,  in  the  spring 
of  1853.  This  is  not  an  attempt  of  the  mortgagees,  or  of  an 
assignee  of  the  mortgagees,  for  a  valuable  consideration,  to 
collect  the  mortgage  debt  out  of  the  mortgaged  prop^y,  but 
it  is  an  attempt  by  one  of  the  mortgagors  to  collect  out  of  the 
purchaser  of  a  part  of  the  mortgaged  lands  sold  by  one  of  the 
mortgagors,  a  debt  which  he  was  legally  bound  to  pay  to  the 
mortgagees  as  a  joint  promissor,  on  the  alleged  ground  that 
the  land  in  the  hands  of  such  purchaser  is  charged  with  the 
burden  of  paying  one-half  of  the  mortgagor's  joint  and  seveial 
liability  to  pay  his  own  mortgage  debt,  of  which  payment  bjr 
the  complainant  the  defendant  had  no  knowledge  at  the  time 
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of  his  purchase  of  the  land,  and  could  not  have  had  any,  be- 
cause no  such  payment  had  then  been  made. 

In  view  of  the  facts  of  this  case  as  disclosed  in  the  record, 
we  are  of  the  opinion  that  the  defendant,  Warren,  the  pur- 
chaser of  the  land,  has  the  superior  equity  as  against  the  com- 
plainant, and  that  there  was  no  error  in  deciding  that  tlie 
complainant  was  not  entitled  to  the  relief  prayed  for,  and  in 
dismissing  his  bill. 

Let  the  judgment  of  the  court  below  be  a£Srmed. 


William  W.  Bush,  plaintiff  in  error,  r«.  George  H.  Les- 
ter d  aZ.,  administrators,  defendants  in  error. 

I.  Discharge  in  bankruptcy  does  not  affect  the  prior  lien  of  a  judgment  upon 
land  set  apart  to  the  bankrupt  as  exempt,  the  creditor  not  having  proved 
his  debt,  nor  done  anything  to  waive  his  lien  or  submit  it  to  the  jurisdic- 
tion of  the  bankrupt  court. 

a.  The  land  is  protected  from  levy  and  sale  under  the  judgment,  to  the  same 
extent  only  as  it  would  have  been  protected  by  the  homstead  and  exemp- 

.    tion  laws  of  this  state,  had  no  proceedings  in  bankruptcy  taken  place. 

3.  When  the  lien  is  that  of  a  judgment  which  was  rendered  prior  to  1868, 
the  increased  exemptions  provided  for  by  the  present  constitution  will  not 
hold  against  it. 

Bankrupt.  Judgments.  Homestead.  Before  Judge  Pot- 
tle.    Oglethorpe  Superior  Court.     October  Terra,  1876. 

Reported  in  the  opinion. 

John  C.  Reed,  for  plaintiff  in  error. 

B.  Toombs,  for  defendants. 

Bleckley,  Judge. 

1.  By  the  laws  of  Georgia  a  judgment  has  a  lien  from  its 
date  upon  all  the  property  of  the  defendant:  Code,  section 
3680.  Is  this  lien  extinguished  by  the  defendant's  discharge 
in  bankruptcy?  This  court  has  ruled  that  it  is  not:  Jom^  vs. 
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Xeffyett  &  SmUhy  39  Oaorgia  BeporUy  64;  PhiUipB  v%.  Bwh 
doin,  52  Ibid.,  544;  Barber  vs.  Terrdl,  64  Ibid..  146.    Sev- 
eral other  cases  decided  by  tli^  court  tend  to  show  iliat  jadg- 
ment  liens  which  attached  prior  to  proceedings  in  bankruptcji 
are   unaffected,  unless  tiie  creditor   has  proved   his  claiaii 
or  the  property  sought  to  be  reached  has  been  taken  charge 
of  by  tlie  assignee  and  administered  free  from  liens,  iu  the 
manner  provided  for  by  the  bankrupt  act:  40  Georgia  Be' 
porta,  257;  43  Ibid.,  383;  44  Ibid.,  133;  52  Ibid.,  593. 
Comparing  these  cases  with  49  Georgia  Reports,  361,  52  i&itiL, 
605,  and  53  Ibid.,  208,  it  will  be  seen  that  the  lien  of  a  judg- 
ment has  been  regarded  by  this  court  as  on  as  high  grounds 
as  tliat  of  a  mortgage.    Both  classes  of  liens  seem  to  have 
been  considered   as  equally  within  the  saving  provisions  of 
the  20th  section  of  the  bankrupt  act,  and  as  adhering  to  tbe 
property  in  any  and  all  hands,  even  those  of  the  assignee* 
In  one  of  the  cases  cited  (40  Georgia  BeporU,  257,)  tbe  oooit 
say  that  title  passes  to  the  assignee,  but  he  takes  it  sabject  to 
the  lien ;  and  in  another  (43  Georgia  Reports,  383,)  they  say 
the  lien  is  preserved,  and  it  is  at  the  option  of  the  plaintiff  to 
proceed  with  his  execution  or  go  into  the  bankrupt  conrt  and 
prove  his  debt.     The  assignee  may  comfK)und  for  a  release  of 
the  lien,  or  he  may  sell  subject  to  it,  or,  by  an  order  of  his 
court  to  that  effect,  may  sell  free  from  it.     But  if  he  sells 
without  compounding  or  obtaining  the  requisite  order,  the 
lien,  if  not  in  some  way  waived,  will  still  bind  tlie  property: 
Meeks  vs.  Whatley,  10  Bank  Reg.,  498.     See,  also,  as  to  lien 
for  taxes,  even  where  there  was  an  order  to  sell  free  from  in- 
cumbrances, and  the  assignee  sold  accordingly:    46   Georgia 
Reports,  412. 

In  the  present  case  the  contest  is  between  a  judgment  cred- 
itor and  a  mortgagee.  The  judgment  bears  date  in  1867,and 
the  mortgage  in  1871.  The  debtor  was  adjudicated  a  bank- 
rupt upon  his  |)etition  file<l  on  May  22d,  1873,  and  wasthwe- 
after  duly  discharged.  His  assets  paid  nothing  to  creditors, 
all  his  property  having  been  allowed  to  him  as  exempt. 
Neither  of  the  parties  to  this  litigation  proved  iu  bankruptcy, 
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iioogh  both  haci  the  prescribed  notice  of  the  proceeding. 
The  mortgage  waa  forecloeed  in  the  state  coart  at  October 
BCTQj  1873^  and  under  that  foreolosare  the  land  was  sold  by 
lie  slieriff.  Tiie  money  thus  brought  into  court,  amounting 
o  82,050  00,  is  the  subject  matter  of  the  present  controversy. 
The  mortgage  was  given  to  secure  purchase  money,  or  what 
;he  parties  agreed  to  consider  as  purchase  money.  Before 
;he  proceedings  in  bankruptcy,  this  land  was  set  apart  to  the 
lebtor  as  a  homestead,  under  the  constitution  of  1868.  The 
ame  land  was  returneil  in  his  schedule  and  claimed  as  exempt 
n  bankruptcy.  There  was  no  objection  filed  by  creditors, 
ind  the  land  was  allowed  to  him,  in  due  form,  as  exempt,  be*- 
bre  his  discharge  was  granted.  There  was  no  irregularity  in 
iHowing  the  exemption  or  in  the  discharge.  The  sheriff's 
ale  under  the  mortgage^. /a.  took  place  after  the  proceedings 
fi  bankruptcy  were  completed,  and  so  far  as  appears,  without 
my  resistance  or  objection  on  the  part  of  (he  bankrupt. 

2.  A  distinction  is  sought  to  be  drawn  between  enforcing  a 
udgment,  after  bankruptcy,  against  property  never  in  any  way 
lealt  with  by  the  assignee  or  by  the  bankrupt  court,  and  en- 
brcing  it  against  property  set  apart  in  due  form  to  the  bank- 
rupt as  exempt,  whether  exempt  legally  as  against  such  judg- 
ment or  not.  -This  latter  is  said  to  be  administered  in  bank- 
•aptcy,  and  the  former  not.  The  distinction  is  unsound  in 
K>  fur  as  it  is  applied  to  exemptions  measured  by  the  state 
[aws,  and  of  that  class  is  the  exemption  of  land.  The  as- 
iignee  acquires  no  title  and  imparts  none  to  the  bankrupt. 
Se  admeasures  or  values,  and  allows  the  bankrupt  to  retain. 
The  latter  has  precisely  the  same  title  after  his  exempt  prop- 
erty is  set  apart  as  he  had  to  it  before.  Liens  upon  it  are 
neither  extinguished  nor  removed.  His  protection  thereafter, 
IS  to  those  liens,  unless,  he  can  show  assets  for  them  in  the 
bands  of  the  assignee,  depends  wholly  on  the  state  law.  What 
has  been  done  by  the  assignee  is  equivalent  to  compliance 
with  the  state  statutes  in  assigning  homestead  or  claiming  ex- 
imption,  but  has  no  higher  validity  or  greater  sanctity.  If 
sreditors  come  who  have  compounded  their  liens  with  the  as- 
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stgiiee,  or  who  have  proved  their  claims  in  baDkruptcy,  they 
can  be  resisted.     If  others  come  who  have  not  done  so,  they 
can  enforce  their  liens  or  not,  according  as  they  might  or 
might  not  have  enforced  them  against  the  same  property  if  it 
had  been  set  apart  under  the  state  law,  in  the  method  pre- 
scribed by  that  law,  without  any  proceeding  in  bankruptcy 
whatever.     Exemption  granted  in  l)ankruptcy  resting  on  the 
state  law  has  precisely  the  same  effect  against  prior  liens  as 
exemption  granted  otit  of  bankruptcy,  or  by'the  instmnien- 
talities  api)ointed  by  the  state.     In  res{)ect  to  the  latter,  it  b 
well  settled  by  repeated  rulings,  that  a  creditor  having  a  lieo 
that  overrides  the  exemption  may  assert  it  without  contesting 
the  right  with  the  debtor  on  the  hearing  of  his  application : 
44  Georgia  Reports,  14,  663;  47  Ibid.,  463 ;  39  Ibid.,  386; 
49  Ibid.,  380;  50  Ibid.,  SI,  626;  61  Ibid.,  460;  Wtgord 
V8.  Gaines,  63  Ibid.,  486,    In  62  Georgia  Reports,  605,  a 
mortgagee  was  allo,wed  to  foreclose  after  the  property  mort- 
gaged was  set  apart  to  the  mortgagor,  in  bapkrupt^^,  as  ex- 
empt    The  bankrupt  act  preserves  all  liens  alike,  and  the 
debtor's  discharge  is  granted  with  that  implied  qualification. 
What  each  lien  will  bind  (beyond  what  is  disengaged  from  it 
by  the  act  without  reference  to  the  state  law)  depends  upon 
the  exemption  laws  of  the  state. 

3.  According  to  the  laws  of  this  state  the  lien  of  a  judg- 
ment rendered  in  1867  will  prevail  (where  there  is  no  bank- 
ruptcy) over  the  enlarged  exemptions  provided  for  by  tlie  con- 
stitution of  1868.  This  proposition  is  not  now  disputed; 
and  if  it  were,  the  cases  already  cited  in  this  opinion  on  other 
points,  would  place  it  beyond  question.  The  principle  of 
uniformity  which  the  bankrupt  act  has  observed  with  regard 
to  the  main  bulk  of  its  exemptions,  is  to  adopt  the  laws  of 
the  several  states,  with  a  maximum  limit  to  the  amount  ex- 
empted by  the  laws  in  force  in  1871.  There  was,  in  1871, 
no  law  of  this  state  which  accorded  to  judgment  debtors,  on 
debts  dating  in  1867,  these  large  exemptions.  We  hold  with 
the  chief  justice  of  the  United  States  {in  re  Daniel  Deckert, 
10  B.  Keg.  1,)  that  the  amending  act  of  March  3,  1873,  was 
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insuccessful  in  making  anoonstitutional  provisions  in  state 
aws  a  part  of  the  system  of  bankruptcy:  See^  also,  the  opin- 
on  of  Ballard,  judge,  in  13  B.  Reg.,  183.  It  was  com- 
)etent  for  congress  either  to  have  passed  one  uniform  original 
xw  of  exemption,  irrespective  of  staie  laws,  or  to  have  adopt- 
d  the  latter  as  they  were  of  force,  or  might  become  of  force, 
Rrithin  the  several  states;  but  it  was  not  competent,  we  think, 
or  it  to  impart  to  one  or  all  of  the  latter,  a  force  in  the  courts 
)f  the  United  States  which,  as  solemnly  decided  by  the  su- 
>reme  court  of  that  government,  they  do  not  have,  never  did 
lave,  and  never  can  have  in  the  domestic  tribunals  of  the 
itates  which  enacted  them.  As  to  debts  contracted  prior  to 
Fuly,  1868,  the  true  and  only  law  of  Georgia,  measuring  ex- 
emptions, is  the  Code.  That  was  the  law  in  force  here  in  1871 ; 
ind  no  other  exemption  law  of  the  state  of  Greorgia  was  then 
)perative  upon  the  class  of  debts  in  question,  and  has  not  been 
jinoe,  and  never  can  be.  Without  some  law,  either  state  or 
federal,  there  can  be  no  exemption,  even  in  bankruptcy.  The 
constitution  of  1868  w^,  as  to  debts  older  thlsm  itself,  no  state 
law  in  1871  and  is  none  liow.  Congress,  by  engrafting  it 
upon  the  bankruptcy  system,  made  it  federal  law  so  far  as  it 
was  state  law,  and  no  further.  Not  the  words  of  it  but  the 
l^al  essence  of  it  passed  into  the  statutes  of  the  United  States. 
It  is  the  same  law  in  them  as  out  of  them;  and  ought  to  re- 
ceive the  same  construction  and  have  the  same  effect.  The 
only  change  is,  that  since  its  adoption  by  congress  it  is  the 
law  of  two  governments  instead  of  one;  and  this  principle  of 
duplication  is  the  principle  of  uniformity  which  saves  the 
present  bankruptcy  system  from  being  unconstitutional. 

We  affirm  the  judgment  ordering  the  fund  to  be  paid  to 
the  older  lien. 
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Spencer  tt  al,  vs.  The  Georgia  Railroad  and  Banking  Company. 

Joseph  J.  Spencer  d  aLj  plaiiiti&  in  error,  tts.  The  Geor- 
gia Railroad  and  Banking  Cohpant,  defendant  in 
error. 

When  the  bill  of  exceptions  does  not  embody  the  brief  of  the  evidence,  fast 
refers  to  it  as  in  the  record,  it  must  appear,  either  from  the  bill  of  exceptioBS 
or  the  transcript  of  the  record,  that  the  brief  of  evidence  was  ai^nt)ved  bf 
the  court. 

New  trial.  Practioe  in  the  Sapreme  Coart.  January  Term, 
1876. 

Reported  in  tlie  opinion. 

J.  J.  Floyd;  J.  V.  Woodson,  for  plaintifis  in  error. 

CuLRK  &  Pace,  for  defendant 

Jackson,  Judge. 

The  defendant  in  error  moved  to  dismiss  the  bill  of  excep- 
tions on  tlie  ground  that  the  evidence  was  not  embodied  in 
it,  and  though  it  referred  to  the  evidence  as  embodied  in 
the  record,  it  nowhere  appeared,  either  in  the  bill  of  exc^ 
tions  or  in  the  transcript  of  the  record,  that  tlie  brief  of  th« 
evidence  was  approved  by  the  court  The  act  of  1870,  (see 
Code,  section  4253,)  enacts  that  tlte  brief  of  tlie  evideooe, 
filed  and  approved  according  to  law,  is  made  part  of  Uie  re- 
cord, and  if  referred  to  in  the  bill  of  exceptions,  need  not  be 
actually  set  out  in  the  bill  of  exceptions,  which  before  tbtt 
act  iiad  to  be  done.  It  will  be  seen  that  the  act  requires  tbe 
brief  to  be  approved  as  well  as  filed.  The  filing  is  a  in«« 
act  of  the  clerk,  the  approval  is  the  act  of  the  court  Ce^ 
tainly  the  court  is  entitled  to  say  what  evidence  was  before  it 
when  it  ruled  in  the  case.  In  this  case  the  court  has  not  been 
heard,  so  far  as  the  bill  of  exceptions  or  record  discloses  ton?, 
and  under  the  authority  of  Maaaey  V8.  PUtSy  Oook  &  Ckmpc^l) 
48  Georgia  Reports,  124,  as  well  as.  the  letter  of  the  act  of 
1870,  and  its  spirit  and  sense,  we  feel  constrained,  reluctantly 
always,  to  dismiss  the  bill  of  exceptions.     While  wehaveDot 
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examined  the  grounds  of  error  with  as  much  particularity 
and  care  as  we  should  have  done  if  the  motion  to  dismiss 
bad  not  controlled  the  case,  yet,  from  a  cursory  view  of  the 
questions  made,  we  would  be  inclined  to  affirm  the  judgment 
on  the  merits,  and  therefore  apply  the  well  settled  rule  of  the 
court  to  dismiss  such  a  bill  of  exceptions  with  less  reluctance. 
Bill  of  exceptions  dismissed. 


John  S.  Moreman,  plaintiff  in  error,  vs.  John  Neal,  de- 
fendant in  error. 

(Jackson,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.) 

In  January,  1858,  plainti£f  obtained  judgment  against  defendant  and  the  exe- 
cution issued  thereon,  was  levied'  on  December  ist,  1868.  Defendant  in 
Ji./a.  owne4  the  property  levied  on  until  September,  1863,  when  he  sold  to 
a  third  person  who  took  possession  and  so  remained  until  1866,  when  he 
told  to  claimant  who  has  since  been  in  possession.  On  June  ist,  1869, 
claimant  filed  an  affidavit  of  illegality  to  the  aforesaid  levy,  availing  him- 
lelf  of  the  provisions  of  the  relief  act  of  1868.  What  became  of  this  affi- 
daritythe  record  fails  to  disclose.    On  December  6th,  1873,  ^^  ^^^  ^i* 

JIMf  that  the  property  was  subject. 

Statute  of  limitations.  Judgments.  Before  Judge  Wright. 
Dongherty  Superior  Court.    April  Term,  1875. 

Beported  in  the  decision. 

Vason  &  Davis  ;  R.  F.  Lyon,  for  plaintiff  in  error. 

L.  P.  D.  Wabrbn,  for  defendant. 

Wabkeb,  Chief  Justice. 

This  was  a  claim  case  which  was  submitted  to  the  judgment 
%£  the  court  without  the  intervention  of  a  jury,  upon  the  fol- 
lowing agreed  statement  of  facts,  as  appears  from  the  record. 
Xn  January,  1858,  the  plaintiff  obtained  a  judgment  against 
Vol.  lv.  38. 
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the  defendant^  Durham,  on  which  an  executioD  issued,  and 
was  levied  on  tlie  Ist  of  December,  1868,  upon  two  city  lots 
in  the  city  of  Albany,  as  the  property  of  the  defendant,  Dar- 
ham,  whereon  John  S.  Moreman  then  lived.     On  the  1st  of 
June,  1869,  Moreman,  the  present  claimant,  interposed  an 
uffidavit  under  the  relief  act  in  which  he  alleged  several  rea- 
sons why  the  property  should  not  be  sold  as  the  property  of 
Durham.     What  disposition  was  made  of  that  affidavit,  the 
record  does  not  disclose,  but  on  the  6th  of  December,  1873, 
Moreman  interiK)sed  his  claim  to  the  properly.     It  also  ap- 
pears that  Durham,  the  defendant  in  fi,  fa,,  owned  the  prop 
erty  until  September,  1863,  when  he  sold  it  to  Driiikwater, 
who  sold  it  to  Moreman,  the  claimant,  in  1866;  that  Drink- 
water  took  i>06se«:sion  at  the  time  of  his  purchase  and  remained 
in  possession  until  he  sold  to  Moreman,  who  then  went  into 
l)ossession,  and  remained  in  possession  up  to  the  time  of  trial. 
The  court  decided  that  under  the  law  and  facts  of  the  csse^ 
the  property  was  subject  to  the  plaintiff's  execution;  where- 
upon the  claimant  excepted. 

We  find  no  error  in  the  judgment  of  the  court  on  the  state- 
ment of  facts  disclosed  in  the  record. 

Let  the  judgment  of  the  court  below  be  afSrmeil. 


J.  S,  NoYBS  &  CompanV,  plaintiffs  in  error,  vs.  Jambs  I* 
Jenkins,  defendant  in  error. 

The  sale  of  the  first  five  bales  of  cotton  of  a  crop  of  the  present  year  by* 
bill  of  sale  dated  the  9th  February,  1874,  passes  no  title  to  the  vendee, tkc 
seed  not  being  planted  at  that  season  of  the  year  in  the  county.  Th* 
which  has  no  actual  or  potential  existence  is  not  the  subject  of  bargain  ifl<» 
sale.  Until  the  crop  be  actually  growing,  or  at  least  untir  the  seed  K 
planted,  the  crop  has  no  existence,  actual  or  potential,  and  no  part  of  it  f^ 
be  sold  so  as  to  pass  the  title,  and  authorize  a  recovery  in  trover. 

Sale.    Title.    Crops.    Before  Judge  Buchanan,   f^ 
Superior  Court.     August  Term,  1875. 


\ 


ATLANTA,  JANUARY  TERM,  1876.         587 

Noyes  &  Company  vs.  Jenkins. 

Reported  in  the  opinion, 

Joseph  A.  Blance,  by  E.  N.  Broyles,  for  plaintiffs  in 
error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

J.  S.  Noyes  &  Company  brought  trover  against  the  defend- 
ant for  five  bales  of  cotton,  to  be  the  first  five  bales  picked, 
ginned  and  packed  from  the  crop  of  1874.  The  contract  by 
which  they  claimed  title  to  this  cotton  was  in  writing,  and 
dated  9th  of  February,  1874.  It  is  clear,  therefore,  that 
though  the  contract  calls  the  crop  a  growing  crop,  that  on  the 
9th  of  February  no  crop  of  cotton  was  growing j  or  even  planted. ^ 
at  that  time  in  the  county  of  Polk,  where  the  plantation  was. 
The  court  held  in  substance  that  there  could  be  no  recovery ; 
that  no  title  passed  to  this  inchoate  crop,  namely:  for  want  of 
delivery,  and  the  questions  for  us  to  decide  are,  did  title  pass 
to  the  vendees,  and  can  they  recover  in  trover? 

In  the  case  of  Cudworth  against  Scott,  41  New  Hampshire, 
456,  it  was  ruled  that  a  mortgage  of  crops  of  a  certain  year  on 
a  certain  farm  will  pass  to  the  mortgagee  a  lien  for  such  grasses 
as  spring  from  the  ground  annually,  but  not  to  such  as  grow 
froin  seed  sown,  the  seed  not  being  sown  at  the  date  of  the 
^>ii tract.  In  the  supreme  court  of  the  United  States  in  Butt 
^.  Ellett,  page  544,  19  Wallace,  it  was  held,  not  that  title 
^uW  pass  before  a  crop  was  planted  to  any  part  thereof  so  as 
^  authorize  a  recovery  in  trover,  but  that  a  mortgage  on  such 
*  <^rop  would  attach  its  lien  to  it  when  it  sprang  up,  and  the 
*»eo  would  be  preferred  to  other  subsequent  liens. 

In  a  late  case  reported  in  the  Law  and  Equity  Keporter 
^^  April  6th,  1876,  Apperson  &  Company  vs.  W.  E.  &  C. 
^*  Moore,  it  was  held  by  the  supreme  court  of  Arkansas  that 
?^  action  to  recover  an  unplanted  crop,  or  its  value,  would  not 
•^>  because  that  which  has  no  actual  or  potential  existence  is 
'^t  the  subject  of  grant;  but  that  when  a  mortgage  is  execu- 
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ted  on  an  implanted  crop,  a  lien  attaches  in  equity^  as  sood  as 
the  subject  of  the  mortgage  comes  into  existence,  and  in  a 
proceeding  to  foreclose  will  be  enforced  against  the  mortgagor, 
and  those  claiming  under  hira  with  record  notice.    In  Sfe- 
phens  V8.  Tucker,  decided  at  the  last  term,  it  was  held  by  this 
court  that  a  mortgage  upon  a  part  of  a  crop  actually  growing, 
capable  of  certain  ascertainment,  was  good.     But  we  have  not 
found  a  case  where  title  to  a  crop,  the  seed  not  even  being  at 
the  time  of  the  sale  in  the  ground,  passed  so  as  to  authorizea 
recovery  in  trover.  The  authorities  are  uniformly,  we  believe, 
to  the  effect  of  the  remark  made  in  the  case  cited  from  tbe 
Arkansas  supreme  court,  that  there  must  be  a  potential  ex- 
istence at  least  of  the  thing  sold ;  and  this  potential  ezisteooe 
comes  into  being  only  when  the  crop  begins  to  grow,  or  at  far- 
tliest,  when  the  seed  is  put  where  it  can  germinate  and  begin 
to  grow,  in  the  soil,  and  under  the  rain  and  sunshine. 

We  think,  therefore,  as  this  crop  of  cotton  was  not  in  any 
actual  or  potential  existence,  inasmuch  as  it  had  not  germin- 
ated, or  even  been  put  where  it  could  germinate,  no  title  pass- 
ed, and  there  can  be  no  recovery  in  trover. 

Judgment  affirmed. 


W.  F.  M.  Greenway  et  ux.,  plaintiffs  in  error,  vs.  NathaK- 
lEL  H.  GrOQS,  defendant  in  error. 

Complainant  conveyed  land  to  defendant  by  warranty  deed  taking  note  fof 
purchase  money.  Defendant,  for  the  purpose  of  defeating  the  coUecd** 
the  note,  conveyed  to  a  bona  fide  purchaser  without  notice,  in  exchang*'''' 
other  land.  He  then  induced  his  wife  to  have  latter  property  covered  bf* 
homestead.  Complainant  filed  his  bill  to  make  the  homestead  subjed  ^ 
his  claim.  A  demurrer  thereto  should  have  been  sustained  uponAeso» 
ground  that  it  appeared  that  the  debt  sought  to  be  enforced  was  contrH^^ 
prior  to  the  adoption  of  the  constitution  of  1868,  and  therefore  the  IW"^ 
stead  did  not  prevent  the  sale  of  the  property  under  final  process. 

Equity.    Homestead.    Before  Judge  Knight.    Fannin 
Superior  Court.    May  1  erm,  1876. 
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Reported  in  the  decision. 

Thomas  F.  Greer;  C.  D.  Phillips;  H.  P.  Bell,  for 
plaiutifiTs  in  error. 

WiER  Boyd,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants for  equitable  relief  in  which  the  following  facts  are  sub- 
stantially alleged :  In  March,  1866,  the  complainant  sold 
to  one  Greenway  a  settlement  of  land  in  Dawson  county  for 
$700  00  and  took  his  note  for  the  purchase  money  making 
him  a  warranty  deed  to  the  land.  After  the  maturity  of  the 
note  given  for  the  land,  suit  was  instituted  thereon,  and  judg- 
ment obtained  in  April,  1872.  The  complainant  also  alleges 
that  the  defendant,  for  the  purpose  of  defeating  the  collection 
of  his  debt  by  the  sale  of  said  land  under  the  execution  issued 
on  his  judgment,  fraudulently  exchanged  the  same  with  one 
Forester,  for  a  settlement  of  land  in  Fannin  county,  said  For- 
ester having  no  notice  that  the  purchase  money  was  due  for, 
the  land  in  Dawson  county.  Soon  after  the  exchange  of  lands 
as  aforesaid,  the  defendant  went  into  the  possession  of  the  land 
in  Eannhi  county,  and  for  the  purpose  of  defeating  the  collec- 
tion of  complainant's  debt,  procured  his  wife,  Drucilla,  to  ap- 
ply for  and  obtain  a  homestead  on  the  land  in  Fannin,  which 
was  all  the  property  owned  by  defendant;  he  is  insolvent, 
and  said  exchange  of  lands  as  before  stated,  between  de- 
feoJant  and  Forester,  was  made  for  the  express  purpose  of  de- 
feating the  collection  of  complainant's  debt  due  for  the  pur- 
chase money  of  the  land  in  Dawson  county ;  the  sheriff  of 
•tannin  county  doubts  his  right  and  authority  to  levy  the 
®^*Bplainant's  execution  upon  the  homestead  land  in  Fannin 
^unty  and  sell  the  same  for  the  purchase  money  due  for  the 
^^nd  in  Dawson  county,  and  has  refused  to  do  so,  although 
*he  same  is  equitably  bound  for  the  payment  thereof.  Where- 
'^i^  the  complainant  prays  for  a  decree  that  the  homestead 
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land  in  Fannin  county  may  be  sold  and  the  proceeds  thereof 
be  applied  to  the  payment  of  his  judgment  debt  for  the  pur- 
chase money  due  for  the  land  in  Dawson  county,  which  was 
exchanged  for  the  hind  in  Fannin  county  on  which  the  hom^ 
stead  is  located.  To  this  bill  of  the  complainant  the  defend- 
ants demurred  for  want  of  equity,  and  because  the  complain- 
ant had  a  complete  remedy  at  law.  The  court  overruled  the 
demurrer  and  the  defendant  excepted. 

If  the  contract  on  which  the  complainant's  judgment  is 
founded  hud  been  made  subsequently  to  the  adoption  of  the 
constitution  of  1868,  allowing  the  homestead  exemption,  we 
should  have  sustained  the  complainant's  bill  in  view  of  the 
allegations  contained  therein,  but  inasmuch  as  the  contractor 
indebtedness  was  made  prior  to  1868,  the  homestead  exemp- 
tion on  the  land  in  Fannin  is  not  valid  as  against  the  com- 
plainant's judgment  founded  on  that  contract,  and  tlie  plain, 
simple  remedy  for  the  complainant  is  to  levy  his  execution 
upon  the  land  in  Fannin  county,  and  have  the  same  sold  in 
satisfaction  thereof  If  the  sheriff  shall  refuse  to  le\7  the 
execution  on  the  land  when  instructed  to  do  so,  the  law  pro- 
vides an  ample  remedy  against  the  sheriff  for  his  n^lectof 
duty. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  Baggs,  plaintiff  in  error,  vs.  Mary  E.  Baggs,  defend- 
ant in  error. 

An  agreement  was  entered  into  by  husband  and  wife  whereby  to  settle  un 
fortunate  diflFiculties  between  them.  It  was  agreed  that  they  should  mum 
ally  occupy  and  enjoy  a  certain  house  and  lot,  with  certain  limitations  over 
in  case  of  death.  Subsequently  the  wife  sued  the  husband  for  divorce, 
which  was  granted  with  liberty  to  each  to  marry  again.  Pending  the  di 
vorce,  counsel  agreed  that  the  question  of  property  should  be  left  open 
without  prejudice  to  either  party.  The  wife,  having  failed  by  writ  of  p»f- 
tition  to  divide  the  property,  brought  her  bill  in  equity  and  alleged  that  th? 
husband  was  in  the  sole  occupancy  and  use  of  the  house  and  had  enjoye*^ 
all  the  rents  thereof  since  the  divorce,  was  insolvent  and  unable  to  respoo^ 
to  her  in  damages,  and  prayed  for  an  injunction,  and  the  appointment  of « 
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receiver  to  take  charge  of  the  property  and  hold  the  future  rents  subject 
to  the  order  of  the  court.  The  court  granted  the  prayer,  and  directed  the 
receiver  to  pay  half  the  rents  in  future  to  the  husband,  and  retain  the  other 
half  to  await  the  final  decree : 
{eld^  that  there  is  equity  in  the  bill,  and  that  the  court  did  right  in  appoint- 
ing a  receiver  to  take  charge  of  the  property,  and  to  preserve  the  future 
rents  to  await  the  fin^l  decree. 

Equity.  Husband  and  wife.  Receiver.  Before  Judge 
JucHANAN.    Troup  Superior  Court.    November  Term,  1875. 

Report  unnecessary. 

B.  H.  BiGHAM  ;  B.  L.  Harris,  for  plaintiff  in  error. 

Fjbbrell  &  LoNGLBY,  for  defendant. 

Jackson,  Judge. 

This  case  was  before  this  court  on  the  application  of  the 
efendant  in  error  for  a  partition  of  the  property  in  dispute, 
t  was  then  held  that  she  could  have  relief  in  equity;  at  least 
t  was  so  strongly  hinted  that  counsel  could  not  well  fail  to 
ee  the  drift  of  the  mind  of  this  court  as  then  constituted. 
V^e  agree  with  thase  hints,  and  as  the  facts  are  sufficiently 
adicated  in  the  head-note  to  explain  fully  the  principle  de- 
ided,  we  deem  it  unnecessary  to  elaborate  them  liere.  If 
ther  parties  are  necessary,  they  can  be  made  when  the  case 
oes  back,  before  the  final  hearing:  54  Georgia  Reports^  95. 

Judgment  affirmed. 


^aoob  Stafford,  plaintiff  in  error,  vs.  The   Ctate  of 
Georgia,  defendant  in  error. 

,  Upon  a  trial  for  the  offense  of  murder,  where  the  only  incentive  to  the 
act  appears  to  have  been  robbery,  it  was  competent  to  show  that  the  de- 
fendant, some  week  or  ten  days  prior  to  the  homicide,  proposed  to  a  wit- 
ness to  rob  an  old  man  and  woman,  who  lived  on  the  edge  of  town  and 
wbo  had  money  "  piled  up." 
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2.  An  affidavit  of  a  juryman  as  to  what  he  intended  by  his  Terdict,  is  inad- 
missible. 

3.  A  confession  made  by  the  defendant  to  a  fellow-prisoner,  who  was  in  jd 
for  stealing,  and  grossly  irreligious,  as  appears  from  his  own  evidence,  bat 
who  read  the  bible  and  sang  psalms  to  him,  and  told  him  that  if  he  were 
guilty  he  had  better  confess  and  seek  his  God,  was  admissible.  Waknek, 
Chief  Justice,  dissented. 

4.  Where  a  witness  swore  to  a  certain  state  of  facts  upon  one  trial,  andtotbe 
contrary  upon  a  second  trial  of  the  same  case,  admitting  that  his  testimony 
first  given  was  false,  it  was  error  in  the  court  to  fail  to  charge  that  if  a  wit- 
ness, knowingly  and  wilfully  swears  falsely  in  a  material  matter,  his  testi- 
mony should  be  rejected  entirely,  unless  it  be  corroborated  by  the  facts  tnd 
circumstances  of  the  case  or  other  credible  evidence. 

Criminal  law.  Evidence.  Jury.  Verdict  Confegsions. 
Witness.  Charge  of  Court.  Before  Judge  Hopkins.  Ful- 
ton Superior  Court,    April  Term,  1875. 

Reported  in  the  decision. 

R.  S.  Jeffbies;  H.  C.  Glenn,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general ;  Hoke  Smith,  for  the 
state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  with  John  Purifoy  for  the  of- 
fense of  murder,  and  charged  with  the  unlawful  killing  of 
John  Casey,  in  the  county  of  Fulton.  On  the  trial  of  the  de- 
fendant, the  jury,  under  the  charge  of  the  court,  found  him 
guilty,  and  recommended  him  to  the  mercy  of  the  court.  The 
defendant  made  a  motion  for  a  new  trial  on  the  several 
grounds  set  forth  therein,  which  was  overruled  by  the  court, 
and  the  defendant  excepted. 

The  defendants  were  tried  separately,  and  both  found  guilty, 
but  the  court  granted  a  new  trial  in  the  case  of  Stafford,  and 
at  the  same  term  of  the  court,  Stafford  was  again  put  on  hi^ 
trial,  and  it  is  the  proceedings  had  on  the  last  trial  that  we 
are  now  called  on  to  review. 

It  appears  from  the  evidence  in  the  record  that  the  deoeaserf 
kept  a  grocery  store  in  the  basement  story  of  the  house  '^ 
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(^hich  he  and  his  &mily  resided,  on  Mitchell  street,  one  of  the 
3ublic  streets  in  the  city  of  Atlanta ;  that  on  the  night  of  the 
I6th  of  January,  1875,  about  niiw  o'clock,  two  colored  men 
same  there  and  inquired  for  some  whisky  to  drink ;  they  pass- 
ed through  the  room  where  Mrs.  Casey,  the  wife  of  the  de- 
ieased,  was  sitting,  and  went  down  into  the  store-room,  the 
leoeased  going  with  them.  Shortly  after  they  went  down 
here,  Mrs.  Casey  beard  a  noise  in  the  room  below,  and  one 
if  the  parties  who  went  down  with  the  deceased  came  up,  and 
lorriedly  ran  off  through  the  house  where  Mrs.  Casey  was, 
vho  then  went  to  the  top  of  the  steps  and  looked  down  into 
he  basftnent  room,  and  saw  Purifoy  have  her  husband  by  the 
hroat ;  when  she  gave  the  alarm  he  ran  off;  found  the  de- 
eased  lying  on  the  floor,  his  throat  cut,  and  bleeding  pro- 
usely ;  appeared  to  have  received  two  or  three  blows  on  the 
ead ;  knew  Purifoy  and  identified  him,  but  did  not  know 
^ho  the  other  man  was,  and  could  not  identify  him,  and  did 
ot  do  so,  either  then  or  at  the  trial ;  no  one  lived  in  the 
case  besides  the  deceased  and  his  wife  and  their  two  children, 
^ho,  at  the  time  of  the  occurrence,  were  in  bed  up-stairs. 
?he  deceased  lived  four  days  after  the  wounds  were  inflicted, 
^urifoy  and  the  defendant  were  arrested  and  brought  into  the 
presence  of  the  deceased  before  he  died,  who  recognized  Puri- 
by  as  one  of  the  men  who  went  into  the  basement  store  with 
lim  that  night,  but  did  not  recognize  the  defendant,  Stafford, 
^hen  asked  if  he  recognized  the  defendant,  Stafford,  as  one 
vho  went  into  the  basement  store  with  him,  he  said  he  did 
lot  know  him.  John  Horsham,  a  witness  for  the  state,  testi- 
ied  that  a  week  or  ten  days  before  Casey  was  killed,  defend- 
mtsaid  to  him:  "Did  not  I  want  to  make  some  money?'* 
[  said,  "yes;  where  is  it?"  He  said,  "out  on  the  edge  of 
-own,  where  an  old  man  and  woman  lived  together,  and  had 
Money  piled  up;  me  and  Jerry  Barracks,  and  Henry  Hum- 
phreys, want  to  make  a  raise,  and  we-  would  like  you  to  go 
^long;*'  told  him  "I  would  go,  and  said,  when  will  you  go?" 
He  said,  "  to-morrow  night."    I  said,  "  where  will  you  meet  ?" 
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He  said,  "at  Henry  Humphrey's,  u|)-stairs,  over  the  drug 
store,  at  eight  o'clock.     I  did  not  meet  him.*' 

This  evidence  was  objected  to  by  the  defendant,  and  its  ad- 
mission by  the  court  is  one  of  the  errors  assigned. 

Patent  Ridgely,  a  witness  sworn  for  the  state,  stated  that  he 
was  a  printer  by  profession ;  that  he  was  put  in  jail  for  stealing 
some  birds,  and  while  in  jail  with  the  defendant,  he  testified 
to  certain  confessions  made  by  the  defendant  to  him,  to- wit: 
that  he  and  Purifoy  went  to  get  the  money,  defendant  said 
there  was  a  soap  box,  or  a  candle  box,  full  of  greenbacks  be- 
hind the  counter  in  the  store,  and  that  he  and  Purifoy  wait 
there  to  get  it ;  that  they  had  gone  from  the  corner  of^Hunttf 
and  Pryor  streets  and  met  there,  etc.  When  asked  how  de- 
fendant came  to  talk  to  him  about  it,  said  that  defendant  came 
to  him  to  get  advice  in  his  case,  and  wanted  witness  to  help  him 
out,*and  he  did  advise  him  the  best  way  he  knew,  read  the 
bible  to  him,  and  psalms,  told  him  he  thought  he  had  better 
confess  and  seek  his  God,  told  him  if  he  had  confessed,  to 
stand  to  it  by  God,  or  God  damn  it ;  don't  profess  to  be  a  re- 
ligious man.  On  his  cross-examination  the  witness  was  asked, 
"  when  he  came  and  asked  you  what  to  do,  did  you  not  tell 
him  it  would  be  better  for  him  to  acknowledge  it?"  To  which 
he  replied:  "I  said  if  he  was  guilty  of  it,  it  would  be  better 
for  him  to  acknowledge  it;  that  is  what  I  said." 

The  defendant  then  moved  the  court  to  rule  out  all  the  tes- 
timony of  this  witness  in  relation  to  the  defendant's  confes- 
sions, which  motion  was  overruled  by  the  court,  and  this  is 
assigned  as  error. 

John  Purifoy,  the  accomplice,  was  introduced  as  a  witness 
on  the  part  of  the  state,  who  testified  that  he  was  to  be  bung 
day  after  to-morrow ;  that  defendant  and  himself  made  a  plot, 
he,  the  witness,  to  kill  Mr.  Casey,  and  defendant  to  go  back 
into  the  house  and  kill  Mrs.  Casey,  and  then  get  the  money; 
defendant  was  there;  first  mentioned  it  to  witness  two  or  three 
nights  before;  they  went  to  Casey  the  night  before  the  killii^i 
put  an  axe  in  pawn  for  whisky;  done  nothing  that  night; 
defendant  came  to  Henry  Banks'  for  him  the  next  night,  to 
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igain,  and  the  thing  was  done.  Witness  knocked  Casey 
n  and  cut  his  throat;  defendant  did  not  do  it.  On  cross- 
nination  the  witness  was  asked,  "Did  you  not  testify  a 
days  ago  against  Jake  Stafford?"  "Yes  sir,"  "Did 
not  swear  on  the  bible  to  tell  the  truth  then?"  "Yes 
'  "  On  that  trial,  wlien  this  knife  was  held  up  ^o  you,  did 
not  say  it  was  not  your  knife?"  "Yes,  I  did."  "When 
were  asked  who  cat  Mr.  Casey's  throat,  did  you  not  say 
Jake  Stafford  did  it?"  "Yes."  "When  you  were 
k1  who  knocked  him  on  the  head,  did  you  not  say  that 
e  Stafford  did  it?"  "Yes."  "  When  you  were  asked  what 
as  done  with,  did  you  not  say  witli  this  iron  ?"  "  I  reckon 
re,  I  said  that?"  "  When  you  swore  that,  did  you  not 
ir  falsely  ?"  "  I  swore  tlmt  much  falsely." 
he  court  was  requested  to  charge  the  jury  in  writing:  "If 
itness  knowingly  and  wilfully  sweai*s  falsely  in  a  material 
ter,  his  testimony  should  be  re()elled  entirely,"  which  re- 
>t  was  refusecl,  but  charged  the  jury  in  relation  to  this 
it  in  the  case  as  follows:  "The  cre<libility  of  witnesses  is  a 
ition  for  you.  Witnesses  may  be  impeached  by  contradic- 
^statements.  If  the  proof  shows  a  witness  made  one 
^raent  on  the  stand  an<l  another  and  different  statement 
kvliere,  the  extent  to  which  his  credibility  is  affected  is  a 
ter  for  you  to  determine.  These  rules  apply  to  the  wit- 
es  in  the  case,  without  reference  to  whether  introduced  by 
state  or  the  defense." 

he  charge  of  the  court  is  excepted  to  because  it  failed  to 
•ge  the  well-settled  principle  of  law  applicable  to  the  facts 
le  case,  that  "if  a  witness  knowhiigly  and  wilfully  swears 
jly  in  a  material  matter,  his  testimony  should  be  repelled 
rely,  unless  it  be  corroborated  by  the  facts  or  circumstances 
he  case,  or  other  credible  evidence." 
'he  defendant  intro(luc^ed  an  affidavit  of  one  of  the  jurors 
►  tried  the  case  on  tKe  motion  for  a  new  trial,  in  which  he 
?d  that  the  jury  would  not  have  found  the  defendant 
ty  unless  they  had  believed  that  by  recommen<Hng  him  to 
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the  mercy  of  the  court,  it  would  only  have  subjected  him  to 
be  punished  by  imprisonment  in  the  penitentiary  for  life. 

1.  There  was  no  error  in  admitting  the  evidence  of  Hor- 
sham,  as  it  was  a  circumstance  going  to  sliow  the  defendant's 
willingness  to  engage  in  an  unlawful  transaction  for  the  pur- 
pose of  obtaining  money,  and  when  taken  in  connection  with 
otlier  facts  in  the  case,  was  proper  evidence  to  be  submitted  to 
the  jury  for  their  consideration. 

2.  The  affidavit  of  the  juryman  as  to  what  they  intended 
by  their  verdict,  was  properly  rejected  by  the  court. 

3.  My  own  individual  judgment  is  that  the  testimony  of 
Ridgely,  in  relation  to  the  confessions  of  the  defendant  made 
to  him  in  the  jail,  should  have  been  ruled  out  by  the  court 
under  the  statement  of  facts  disclosed  in  the  record.  Tlie 
Code  declares  that  to  make  a  confession  admissible  it  must 
have  been  made  voluntarily,  without  being  induced  by  an* 
other,  by  the  alighted  hope  of  benefit  or  the  remoUd  fear  of 
injury :  Code,  section  3793 :  See  Irwin  vs.  The  State,  53  Geor- 
gia Reports,  39.  There  can  be  no  reasonable  pretext  that  the 
confessions  of  the  defendant  were  made  uuder  the  spiritual 
exhortation  of  such  a  man  as  his  own  evidence  and  the  evi- 
dence of  otiier  witnesses  in  the  record  show  Ridgely  to  be. 
From  that  evidence  he  does  not  appear  to  have  been  capable 
of  making  a  spiritual  exhortation  to  anybody  unless  it  was  in 
behalf  of  an  evil  spirit.  .He  states  that  the  defendant  came 
to  him  for  advice  in  his  case,  and  that  he  told  him  if  he  was 
guilty  of  it,  it  would  be  better  for  him  to  acknowleilge  it.  He 
also  states  that  the  defendant  confessed  to  him  that  he  hit 
Casey  on  the  head  twice ;  whereas  Purifoy,  the  other  witnes 
for  the  state,  says  that  the  defendant  did  not  strike  Casey  at 
all;  that  he  did  it.  What  motives  may  have  induced  this 
witness,  who  was  seeking  a  pardon  for  his  own  criminal  con- 
duct, to  extort  confessions  from  the  defendant  no  one  can  tell, 
and  the  only  safe  rule  in  such  cases  is,  in  my  judgment,  to 
adiiere  closely  to  the  statute,  and  reject  all  evidence  of  con- 
fessions whenever  the  same  are  induced  by  another,  by  the 
slightest  hope  of  benefit  or  the  remotest  fear  of  injury.    The 
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ority  of  the  court,  however,  are  of  the  opinion  that  the 
imony  of  Ridgely,  as  to  the  confessions  of  the  defendant, 
e  admissible  in  evidence,  and  the  judgment  of  the  court 
>w,  in  relation  to  that  point  in  the  case  is,  therefore,  af- 
led. 

.  But  we  are  all  of  the  opinion  that  the  court  erred  in 
ing  to  charge  the  jury,  in  view  of  the  facts  of  the  case, 
at  if  a  witness,  knowingly  and  wilfully,  swears  falsely 

material  matter,  his  testimony  should  be  rejected  entirely, 
38s  it  be  corroborated  by  the  facts  and  circumstances  of  the 
',  or  other  credible  evidence:"  Pierce  vs.  The  StaUy  53 
^rgia  Reports,  365.  In  addition  to  the  witness  Purifoy 
ig  an  accomplice  in  the  crime  with  which  the  defendant 

charged,  he  stood  before  the  court  and  admitted  that  he 

sworn,  a  few  days  previously,  in  the  same  court,  on  the 
1  of  the  same  issue,  to  certain  material  facts  involved  in 
t  issue;  he  then  swears  to  an  entirely  different  state  of  facts 
relation  to  the  same  transaction.  After  the  witness  was 
»rn  on  the  second  trial  of  the  issue  between  the  state  and 
defendant,  the  court  had  before  \^t  judicial  evidence  that 

witness  had  sworn  falsely  in  relation  to  material  facts, 
er  upon  the  one  trial  or  the  other.  Did  he  swear  know- 
ly  and  wilfully  false  upon  either  trial,  and  which  one?  As 
witness  stood  before  the  court,  be  was  not  entitled  to  any 
lit,  under  the  law,  in  relation  to  the  material  facts  about 
ch  he  had  falsely  testified  under  oath  at  the  first  trial,  an- 

the  truth  of  his  statement  on  the  last  trial  was  corrobo- 
A  by  the  facts  and  circumstances  of  the  case,  or  other 
lible  evidence,  and  that  was  a  question  for  the  jury  under 
gal  and  appropriate  charge  of  the  court.  When  we  take 
»  consideration  the  statement  of  the  witness,  Purifoy,  that 
md  the  defendant  were  at  Casey's  house  the  night  before 

crime  was  committed,  and  pawned  an  axe  for  whisky, 
pled  with  the  fact  that  neither  Casey  nor  his  wife  recognized 
defendant,  when  brought  before  them,  as  being  one  of  the 
iies  who  was  there  the  night  the  wounds  were  inflicted,  but 

recognize  Purifoy,  and  identified  him,  the  evidence  of 
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Purifoy  as  to  the  defendant's  being  there,  was  a  vital  and  ma- 
terial question  in  the  case,  so  far  as  the  defendant  was  con- 
cerned, and  that  depended  entirely  on  the  credibility  of  the 
witness,  Purifoy,  as  no  other  witness  but  him  proved  the  de- 
fendant was  there.  The  charge  of  the  court  as  given  to  the  jury, 
did  not  comply  with  the  requirement  of  the  law  applicable  to 
the  facts  of  the  case,  und  although  the  request  to  charge  was 
objectionable,  still,  it  was  the  duty  of  the  court  to  give  the 
law  applicable  to  the  facts  in  charge  to  the  jury,  the  more 
especially  as  attention  was  called  to  it  hj  the  defective  request 
of  the  defendant.     In  our  judgment^  in  view  of  the  facts  as 
disclosed  in  the  record  of  this  case,  the  court  should  have 
charged  the  jury,  that  if  they  believed  from  the  evidence  tint 
the  witness,  Purifoy,  had,  knowingly  and  wilfully,  sworn 
falsely  in  a  material  matter  in  issue  between  the  same  parlies, 
on  the  first  trial  of  the  case,  then  they  should  reject  his  tes- 
timony entirely,    unless  its   truth  was  corroborated  by  the 
facts  and  circumstances  of  the  case,  or  other  credible  evidence, 
and  inasmuch  as  the  court  failed  so  to  cliarge  the  jury,  we 
reverse  the  judgment  oi  the  court  below  and  order  anew 
trial.     The  defendant  may  be  gtiilty,  or  he  may  not  be,  bat 
whether  he  is  or  not,  he  should  be  tried  in  accordance  with 
the  laws  of  the  land,  and  it  is  our  duty  to  see  to  it  that  he  is 
so  tried. 

Let  the  judgment  of  the  court  below  be  reversed. 


Joseph  E.  Thurmond,  plaintiff  in  error,  vs.  TheStateof 
Georgia,  defendant  in  error. 

1.  When  two  defendants  are  indicted  for  an  assault  with  intent  to  murder  la 
the  same  bill,  and  the  first  count  charges  both  with  the  offense  and  thcfl 
specifies  the  particular  acts  done  by  one,  and  the  second  count  speci6cstli« 
particular  acts  done  by  the  other,  on  the  same  day  and  against  the  sao' 
person,  and  one  is  put  on  trial  and  found  guilty  of  assault  and  battery,  a^a 
a  motion  is  made  to  arrest  the  judgment  on  the  ground  that  the  indictment 
is  double. 


ATLANTA,  JANUARY  TERM,  1876.         599 

Thurmond  vs.  The  State  of  Georgia. 

/,that  the  objection  is  formal  merely,  and  not  good  in  arrest  of  judgment, 
n  such  case  the  indorsement  of  "  true  bill  "  on  the  indictment  applies  to 
3th  defendants. 

AThere  one  of  the  defendants  only  is  on  trial,  a  general  verdict  of  guilty 
Dplies  to  him,  and  is  sufl5ciently  certain  without  naming  him  as  the  de- 
;ndant  who  is  on  trial. 

>i[ninal  law.  Indictment.  Verdict.  Before  Judge  RiCE. 
ikson  Superior  Court.     August  Term,  1875. 

Reported  in  the  opinion. 

Floyd  &  Silman;  W.  J.  Pike,  for  plaintiff  in  error. 

Emory  Speer,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant,  with  one  James  R.  Thurmond,  was  indicte<l 
r  assault  with  intent  to  murder,  and  was  found  guilty  of 
»ult  and  battery.  A  motion  to  arrest  the  judgment  was 
ide  upon  various  grounds  disclosed  in  the  record;  all  of 
lich  were  overruled  by  the  court,  and  error  is  assigned  there- 
for our  review. 

U  The  indictment  in  the  first  count,  after  charging  both 
endants  with  the  offense,  proceeds  to  specify  the  acts  only 
James  R.  Thurmond,  and  the  second  count  charges  Joseph 
Thurmond  with  the  offense,  and  specifies  his  acts.  We 
ard  the  objection  as  formal.  The  jury  well  understood 
h  what  the  defendant  was  charged  ;  he  understood  it  i)er- 
-ly ;  the  second  count  makes  a  complete  case  against  him, 
I  if  he  objected  to  go  to  trial  thereon  he  should  have  de- 
^rred.  This  he  did  not  do;  and  the  informality  was  cured 
his  failure  to  do  so,  especially  after  verdict. 
2.  It  is  objected  that  the  indorsement  of  **  true  bill "  on 
^  back  of  the  indictment  is  insufficient  and  uncertain,  as  it 
not  known  to  which  of  the  two  defendants  it  applies.  We 
ink  to  both,  as  both  are  named  in  the  indictment  and  charged 
ith  the  offense. 
3,  It  is  further  urgcil  that  the  verdict  is  "guilty  of  assault 
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and  battery,"  without  naming  the  plaintiff  in  error.  As  the 
plaintiff  in  error  was  alone  on  trial,  the  verdict  oould  apply 
to  nobody  else.  We  think  the  motion  was  properly  ova- 
ruledy  as  these  three  points  are  substantially  all  the  groonds 
on  which  it  rested,  and  there  is  not  substance  enough  in  dtlier 
of  them  to  sustain  it. 
Judgment  affirmed. 


Joseph  E.  Thurmond,  plaintiff  in  error,  tw.  The  Statbop 
Georgia,  defendant  in  error. 

I,  This  court  will  not  control  the  court  below  in  the  exercise  of  its  discretioii 
in  refusing  to  grant  a  new  trial  where  no  error  appears  in  the  chai;ge  aid 
the  evidence  is  conflicting,  there  being  enough  to  sustain  the  verdict. 

a.  Although  the  solicitor  general  state  to  the  jury  that  he  will  not  insist  on  t 
verdict  of  guilty  of  assault  with  intent  to  murder,  but  assault  and  btttoj 
only,  it  is  not  such  error  in  the  court  to  charge  the  law  of  assault  with  in- 
tent to  murder  as  to  require  a  new  trial,  if  the  verdict  be  only  for  issanft 
and  battery. 

Criminal  law.  New  trial.  Charge  of  Court.  Before  Judge 
Bice.    Jackson  Superior  Court.     August  Term^  1875. 

A  report  of  this  case  is  unnecessary. 

Floyd  &  Silman  ;  W.  J.  Pike,  for  plaintiff  in  error. 

Emory  Speer,  solicitor  general,  for  the  stat«. 

Jackson,  Judge. 

1.  The  evidence  in  this  case  is  quite  conflicting,  but  there 
is  enough  to  sustain  the  verdict.  Tliis  court  will  not  there* 
fore  interfere. 

2.  All  the  errors  of  law  alleged  have  been  considered  te 
the  prece<ling  case  to  arrest  the  judgment,  except  the  chaip 
of  the  court  in  respect  to  an  assault  with  intent  to  mnrdeTf 
after  the  solicitor  general  had  stated  that  he  would  only  ini* 
on  a  conviction  for  assault  and  battery.     If  the  verdict  id 
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n  for  an  assault  with  intent  to  murder,  there  would  be 
lething  in  this  assignment  of  error,  because  counsel  for 
defense  might  have  been  thrown  off  their  guard  and  been 
vented  from  arguing  that  charge  in  the  indictment  by  the 
;ement  of  the  solicitor ;  but  as  the  verdict  is  only  assault 
I  battery,  we  cannot  see  how  the  defendant  was  hurt  by  this 
rge  of  the  court. 
Fudgement  affirmed. 


)£A8  R.  Ponce  d  al.y  plaintifls  in  error,  v«.  Adolphus  A. 
Underwood  d  aL,  defendants  in  error. 

rhe  superior  courts  of  this  state  have  no  jurisdiction  to  establish  copies  of 
ist  wills. 

^en  a  court  transcends  the  limits  prescribed  for  it  by  law,  and  assumes 
»  act  where  it  has  no  jurisdiction,  its  adjudications  will  be  utterly  void  * 
ither  as  an  estoppel  or  otherwise. 

(Tills.  Lost  papers.  Jurisdiction.  Judgments.  Before 
3ge  Pottle.  Hancock  Superior  Court.  October  Term, 
J5. 

Eleported  in  the  decision, 

J.  T.  Jordan;  James  A.  Harby,  for  plaintifls  in  error. 

M.  W.  Lewis  ;  C.  W.  DuBose  ;  Orr  &  Lewis,  for  de- 
idants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
dants,  pmying  for  an  account  and  relief  in  relation  to  cer- 
Q  described  lands  specified  therein.  The  complainants 
im  under  the  last  will  and  testament  of  Isabella  Ponce, 
seased,  which  they  allege  had  been  lost,  and  a  copy  thereof 
i  been  established  in  the  superior  court  of  Hancock  county, 
1  afterwards  admitted  to  probate  in  the  court  of  ordinary 
Vol.  lv.  39. 
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of  that  county,  on  the  oath  of  John  H.  Little,  who  appan 
as  one  of  the  subscribing  witnesses  on  said  established  copy. 
The  defendants  demurred  to  the  complainants'  bill  on  two 
grounds:  First,  because  the  |)aper  set  forth  in  the  complain- 
ants' bill  as  having  been  establiished  by  the  judgment  of  the 
superior  court  as  the  last  will  and  testament  of  Isabella  Ponoe, 
<leceased,  was  void  for  want  of  jurisdiction  of  that  ooart  to 
establish  the  lost  will  of  the  testatri±;  and,  second,  becaaw 
the  testatrix  was  a  married  woman,  and  had  no  such  separate 
estate  in  the  land,  or  power  of  dis|>osition  over  it,  as  woald  en- 
able her  to  dispose  of  it  by  will,  and  that  there  was  no  equity 
in  complainants'  bill  which  would  entitle  them  to  relief.  The 
court  overruleil  the  demurrer  on  the  last  ground  taken,  but 
sustained  it  on  the  first,  and  dismissed  the  complainants' bill. 
Whereupon  both  [xarties  excepted. 

1.  We  will  consider  the  last  ground  of  the  demurrer  first. 
Assuming  that  the  alleged  lost  will  of  Isabella  Ponce  hadbeeo 
legally  established,  then,  in  our  judgment,  she  had  such  an  es- 
tate in  a  portion  of  the  land,  at  least,  conveyeil  to  her  sole  and 
separate  use  as  would  have  enabled  her  to  have  disposed  of  it 
by  her  last  will  and  testament  as  her  separate  property,  and  f()r 
that  reason  the  last  ground  of  the  demurrer  was  prol)e^lyove^ 
ruled.  In  relation  to  the  first  ground  of  demurrer,  that  the 
superior  court  had  no  jurisdiction  to  establish  the  alleged  copy 
will  set  forth  in  the  record  as  the  last  will  and  testament  of  Isa- 
bella Ponce,  it  is  not  an  open  que^'tion  in  this  court.  In  Ferhiti 
V8,  Pei*ktn8,  21  Georgia  Reports ,  13,  it  was  held  and  decided 
that  the  superior  courts  in  this  state  did  not  have  thepowcf 
or  jurisdiction  to  establish  copies  of  lost  wills,  and  we  concur 
in  the  ruling  of  the  majority  of  the  court  in  that  case.  The 
pretended  will  of  Isabella  Ponce,  as  set  forth  in  the  record, 
under  which  the  cx)mplainants  claim,  is  a  mere  nullity. 

2.  But  it  was  insisted  on  the  argument  here,  that  althoogh 
that  may  be  so,  still,  that  inasmuch  as  Dimas  Poiic<s  the  ex- 
ecutor named  in  said  copy  will,  offered  the  same  for  probt*^ 
in  the  court  of  ordinary,  and  the  same  having  been  provet 
by  John  H.  Little,  and  a<lmi(ted  to  record^  and  Pouce  having 
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3een  qualified  as  executor  to  execute  the  same,  aad  letters  tes- 
lamentary  having  been  gra!ited  to  hira,  that  he,  and  those   . 
claiming  under  him,  with  full  knovvleilge  of  the  facts,  are 
low  estopped  from  denying  that  the  copy  will  established  in 
;he  8ni>erior  court  is  not  the  last  will  and  testament  of  Isa- 
bella Ponce.     The  history  of  the  case,  as  disclosed  in  the 
peoord,   is  substantially  as  follows:    At  the  October  term, 
1862,  of  Hancock  superior  court,  the  copy  will  of  the  alleged 
^tatrix  was  established.     At  the  November  term  of  the  court 
)f  ordinary,  1862,  of  Hancock  county,  the  copy  will  was 
probated  on  the  oath  of  Little,  and  a<lmittal  to  record,  and 
Dimas  Ponce  ^alified  as  .executor,  and  letters  testamentary 
prere  granted  to  him.     At  the  March  term,  1863,  of  the  court 
>f  ordinary  of  said  county,  Dimas  Ponce  was,  after  the  pub- 
ication  of  the  legal  citation,  appointed  by  the  ordinary  ad- 
ninistrator  on  the  estate  of  Isabella  Ponce,  deceased,  the  said 
Dimas  making  oath,  in  writing,  that  the  deceased  died  with- 
>ttt  any  valid  last  will  and  testament ;  that  a  last  will  of  de- 
ceased had  been  established  in  the  superior  court  of  Hancock 
x)unty,  which  he  is  advised  by  legal  counsel,  is  invalid,  etc., 
ind  then  follows  the  usual  oath  to  well  a!id  truly  administer 
lie  estate  as  her  administrator.     In  June,  1863,  Dimas  Ponce, 
18  administrator  of  Isabella  Ponce,  atter  having  given  the 
egal  notice  of  his  application  for  leave  to  sell,  obtained  an 
)rder  from  the  court  of  ordinary  granting  to  him  leave  to  sell 
iight  hundred  acres  of  land  as  the  property  of  the  said  Isa- 
[)ella,  the  same  being  the  lands  claimed  by  complainants  un- 
Jer  the  pretende<l  will  of  the  deceased.     In  pursuance  of  the 
Drder  granting  leave  to  sell  the  land,  Ponce,  as  administrator 
aforesaid,  after  having  duly  advertised  the  same,  sold  the  land 
at  administrator's  sale,  at  the  court-house  door,  on  the  first 
Tuesday  in  August,  1863,  when  the  same  was  bid  off  by  Un- 
derwood, one  of  the  defendants  in  complainants'  bill,  for  the 
Sana  of  $8,000  00,  and  the  said  Ponce,  as  administrator,  made 
him  a  deed  to  the  land.     Is  Underwood,  the  purchaser  of  the 
land  at  the  administrator's  sale,  estopped  from  contesting  the 
eomplainants'  right  to  recover  the  land  under  the  pretended 
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will,  which  was  a  mere  nuHity  for  want  of  jarisdiction  in  the 
superior  court  to  establish  the  same,  although  he  may  have 
had  full  knowledge  of  that  void  proceeding  in  the  saperior 
court,  and  the  subsequent  proceedings  had  in  relation  thereto 
by  Ponce  as  the  pretended  executor  under  that  void  will? 
In  our  judgment,  he  is  not,  and  there  was  no  error  in  the 
court  below  in  sustaining  the  first  ground  taken  in  the  de- 
murrer, and  dismissing  the  complainants'  bill.  When  acoart 
transcends  the  limits  prescribed  for  it  by  law  and  assamtis  to 
act  where  it  has  no  jurisdiction,  its  adjudications  will  be  ut- 
terly void  and  of  no  effect,  either  as  an  estoppel  or  otherwise: 
Herman's  Law  of  Eistoppel,  46. 
Let  the  judgment  of  the  court  below  be  affirmed. 


John  W.  Bowie,  administrator,  plaintiff  in  error,  m.  Jambs 
J.  Findly  d  al,y  defendants  in  error. 

1,  Where  a  case  is  dismissed  before  trial,  the  interrogatories  taken  therein 
which  have  not  been  read  in  evidence,  are  also  out  of  court,  unless  there  b 
some  order  or  agreement  of  parties  to  the  contrary.  In  order  to  allow  the 
interrogatories  to  be  read  in  another  case  upon  substantially  the  same  issne 
and  between  substantially  the  same  parties,  some  good  reason  should  be 
shown,  either  that  the  witness  is  dead,  disqualified  or  inaccessible. 

2.  There  was  sufficient  evidence  to  sustain  the  verdict. 

Practice  in  the  Superior  Court.  Interrogatories.  Evidence. 
New  trial.  Before  Judge  Rice.  Hall  Superior  Court.  Sep- 
tember term,  1875. 

Sufficiently  reported  in  the  decision. 

John  L.  Wimpy;  Emory  Speer;  N.  L.  Hutchins,  for 
plaintiff  in  error. 

EsTES  &  Boyd;  J.  F.  Langston;  J.  N.  Dorsey,  fo^(^^ 
fendants. 
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Warner,  Cliief  Justice. 

This  was  a  bill  filed  by  complainant  against  the  deftnd- 
ants,  praying  for  the  rescission  and  cancellation  of  a  contract 
for  the  exchange  of  certain  described  lands  specified  in  the 
complainant's  bill,  on  the  ground  of  alleged  misrepresentation 
and  fraud  as  to  the  defendants'  unincumbered  title  to  the  lands 
which  were  exchanged  for  the  complainant's  lands.  On  the 
trial  of  the  case  the  jury,  under  the  charge  of  the  court,  found 
a  verdict  in  favor  of  the  defendants.  A  motion  was  made  for 
a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
charge  of  the  court,  and  because  the  court  erred  in  ruling  out 
the  interrogatories  of  C.  B.  Wellborn,  and  because  the  ver- 
flict  was  contrary  to  the  evidence  and  the  weight  of  the  evi- 
dence; which  motion  for  a  new  trial  was  overruled,  and  the 
complainant  excepted. 

1.  The  general  rule  of  practice  in  our  courts  is  believed  to 
have  been,  that  when  a  case  has  been  dismissed  before  any 
trial  has  been  had,  that  the  entire  case  is  out  of  court,  includ- 
ing the  interrogatories  taken  in  that  case  which  have  not  been 
read  in  evidence,  unless  there  is  some  order  of  the  court,  or 
agreement  of  the  parties,  that  the  same  may  be  used  and  read 
iu  another  case.  In  order  to  take  a  case  out  of  that  general 
rule,  and  to  allow  the  interrogatories  taken  in  the  dismissed 
sase  to  be  read  in  another  case  upon  substantially  the  same 
issue,  and  between  substantially  the  same  parties,  some  good 
reason  should  be  at  h^ast  shown,  either  that  the  witness  is 
:lead,  or  disqualified,  or  is  not  accessible.  If  it  is  sought  to 
use  the  testimony  of  the  witness  taken  in  the  dipmissed  case 
>D  the  trial  of  another  case  upon  substantially  the  same  issue^ 
between  substantially  the  same  parties  on  either  of  the  grounds 
Defore  stated,  reasonable  notice  should  be  given  by  the  party 
(eeking  to  intro<1uce  it  to  the  adverse  party,  of  his  intention  to 
lo  so,  and  of  the  grounds  therefor.  In  the  case  now  before  ns 
t  does  not  appear  that  the  witness  is  dead,  or  disqualified,  or 
hat  he  was  not  as  accessible  to  have  been  examined  in  this 
:ase  as  when  he  was  examined  in  the  dismissed  case,  and  no 


606         SUPREME  COURT  OF  GEORGIA. 

Lassiter  vs.  Byrd  &  Coker  ei  ai. 


notice  was  given  to  the  defendants  of  the  intention  of  the  com- 
plainant to  introduce  the  evidence  of  the  witness  taken  in  the 
.dismissed  case^  and  for  these  reasons  the  interrogatories  of  the 
witness  taken  in  the  dismissed  case  were  properly  niled  out 
by  the  court. 

2.  Whether  the  verdict  was  contrary  to  the  charge  of  the 
court  depends  altogether  uix)n  the  opinion  the  jury  enteitaioed 
of  the  evidence  before  them.  The  charge  of  the  court  was 
substantially  correct^  in  view  of  the  facts  of  the  case,  and  tlie 
question  of  fraud  in  the  exchange  of  the  property  was  exda- 
sively  a  question  for  the  jury,  under  tlie  evidence  and  charge 
of  the  court,  and  they  having  found  in  favor  of  the  defendants 
there  is  sufficient  evidence  in  the  record  to  sustain  the  verdict, 
and  as  the  presiding  judge,  before  whom  the  case  was  tried, 
was  satisfied  witli  it  we  will  not  interfere  to  control  his  dis- 
cretion in  refusing  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Simon  F.  Lassiter,  sheriff,  for  use,  plaintiff  in  error,  t«. 
Byrd  &  Cokek  et  al.,  defendants  in  error. 

(Blbcklby,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

Whilst  the  general  rule  is  that  after  a  claim  is  dismissed  and  the/. /o^* 
dered  to  proceed,  the  i)roperty  must  be  re-advertised  for  sale,  yet  when  the 
claimant  gave  the  forthcoming  bond  and  sold  and  appropriated  the  coIIob 
levied  on,  and  thus  put  it  out  of  his  power  to  deliver  it,  such  act  dispense 
with  the  advertisement  and  is  a  breach  of  his  bond. 

Bonds.     Advertisement.     Claim.     Sheriff.     Before  J ii(lg« 
Hopkins.     Fulton  Superior  Court.    October  Term,  1875. 

Reported  in  the  opinion. 

B.  H.  Hill  &  Son,  by  Richard  H.  Clark,  for  plain- 
tiff in  error. 

HiLLYER  &  Brother,  for  defendants. 
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Jackson,  Judge. 

This  was  a  suit  ou  a  claim  forthcoming  bond  ;  Byrd  &  Co- 
ker  were  the  claimants.  They  gave  bond  and  took  pos^session 
of  the  cotton  levied.  Pending  the  claim  they  sent  the  cotton 
to  New  York,  and  sold  it  and  appropriated  the  proceeds 
to  their  own  use.  The  claim  was  dismisiied  and  the^.  fa, 
ordered  to  proceed.  No  new  advertisement  of  the  cotton  for 
sale  was  made.  The  court  below  awarded  a  non-suit  because 
there  was  no  subsequent  or  second  advertisement,  and  this  is 
the  error  complained  of. 

As  a  general  rule  there  must  be  a  new  advertisement  of 
the  property  levied  on,  to  give  the  claimant  who  made  the 
forthcoming  bond  an  opportunity  to  deliver  it;  but  in  a  case 
like  this  where  the  claimant  has  sold  and  appropriated  the 
property,  and  it  is  cotton  or  other  perishable  personalty,  there 
can  be  no  necessity  or  reason  for  the  advertisement,  because 
the  claimant  put  it  out  of  his  own  power  to  deliver,  by  sell- 
ing it.  ^^RctUotie  cessarUey  cessat  et  ipsa  lex^  ^J^e  therefore 
bold  that  this  bond  was  broken  when  the  claimant  sold  the 
cotton  he  had  agreed  to  deliver  and  put  the  proceeds  iu  his 
pocket. 

This  case  differs  but  little  in  principle  from  Stinson  et  aL, 
w.  Hdllj  54  Georgia  Reports,  676.  The  reasoning  there,  we 
think,  controls  this.  And  we  reverse  the  judgment  and  di- 
rect a  new  trial. 

Judgment  reversed. 


Chari.es  Thornton,  plaintiff  in  error,  vs.  Wy^tt  Wilson, 
defendant  in  error. 

1.  A  distress  warrant  issued  by  a  magistrate  who  was  the  son  of  the  plaintiff, 

is  not  void.     The  act  is  purely  ministerial.   No  lien  is  created  until  a  levy. 

I.  A  mortgage,  not  foreclosed,  cannot  claim  money  in  court  for  distribution. 

Distress  warrant.   OflBcer.    Mortgage.   Before  Judge  Rice. 
Owinnett  Superior  Court.     September  Term,  1875. 
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Reported  io  the  dcciBion. 

H.  L.  Patterson,  by  H,  P.  Beli^  for  plaintiff  in  error. 

J.  F.  Langston,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
a  justice's  court  in  relation  to  the  distribution  of  money  raised 
by  the  sale  of  the  property  of  one  Pressly.  The  money  was 
claimed  by  Wilson  under  a  distress  warrant  for  rent,  which 
was  levied  on  the  18th  of  June,  1874.  Thornton  also  claimed 
the  money  under  an  attachment  which  was  levied  on  Pressly's 
property  on  the  29th  of  June,  1874,  and  also  on  a  lien  in  the 
nature  of  a  mortgage,  executed  by  Pressly  to  him,  to  indem- 
nify him  as  security,  dated  5th  of  May,  1874,  but  which  had 
not  been  foreclosed.  The  plaintiflT  in  attachment  insisted  that 
Wilson's  distress  warrant  was  void,  because  it  was  proved  to 
have  been  issued  by  his  son  W.  W.  Wilson,  notary  public 
The  justice  ordered  the  money  to  l>e  divi<led  nearly  equally 
between  the  respective  claimants.  Wilson  sued  out  a  ceiiio- 
ran  to  the  superior  court,  and  on  the  hearing  thereof  the 
court  sustained  the  certiorari,  and  set  the  judgment  of  the 
justice  aside  and  ordered  the  entire  fund  in  the  justice^s  court 
to  be  paid  to  the  distress  warrant  of  Wilson,  whereupoa 
'  Thornton  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  the 
money  in  the  hands  of  the  justice  for  distribution  was  raised 
from  tlie  sale  of  Pressly's  property  under  the  distress  war- 
rant levied  thereon  in  favor  of  Wilson.  If  the  dLstrt^ss  war- 
rant was  void,  then  there  was  no  money  legally  raised,  in  the 
hands  of  the  justice,  to  be  distributed.  But  we  do  not  think 
the  distress  warrant  was  void;  the  issuing  of  the  distress  wa^ 
rant  was  a  ministerial  act  on  the  part  of  the  justice,  aud 
created  no  lien  on  the  property  of  the  defendant  therein,  un- 
til it  was  levied.  This  ciise  comes  within  the  principle  ruled 
in  the  case  of  BloujU  vs.  Welk,  55  Georgia  Reports,  282. 
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2.  The  mortgage  was  not  entitled  to  claim  the  money  be- 
cause it  had  not  been  foreclosed.  There  was  no  error  in  order- 
ing the  money  in  the  hands  of  the  jnstice  to  be  paid  to  the 
plaintiff  in  the  distress  warrant. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  W.  Daniei^,  plaintiff  in  error,  vs.  The  Intend- 
ant AND  Wardens  of  the  Town  op  Athens,  defend- 
ants in  error. 

1.  A  contiguous  embankment  necessary  to  make  access  to  a  bridge  so  as  to 
pass  teams  and  wagons  over  it,  is  a  part  of  the  bridge,  and  title  to  the 
bridge  covers  such  an  embankment. 

2.  A  bridge,  though  within  the  corporate  limits  of  a  municipality,  may  be- 
long to  the  county  and  not  to  the  municipality ;  and  if  it  be  recognized 
both  by  the  county  and  municipality  as  the  property  of  the  former,  the 
former  and  not  the  latter  is  bound  to  keep  it  in  repair ;  and  the  duty  to  re- 
pair extends  to  all  the  bridge,  including  whatever  contiguous  thereto  is 
necessary  to  get  access  to  it  to  cross  the  stream  thereon. 

3.  If  such  bridge  was  built  and  rebuilt  by  virtue  of  the  authority  of  the 
county,  which  disposed  of  the  old  timbers  at  each  rebuilding  according  to 
its  own  will,  and  authorized  the  municipal  authorities  to  do  all  they  did  in 
regard  to  rebuilding  it,  assuming  and  exercising  the  right  to  declare  it  a 
toll  bridge  in  the  contingency  that  the  municipality  failed  to  pay  the  bonds 
issued  by  it  for  rebuilding  the  bridge,  the  title  and  duty  to  repair  is  in  the 
county,  no  matter  in  what  proportion  the  county  and  town  contributed  to 
rebuild  it. 

4.  The  fact  that  the  town  authorities  from  time  to  time  voluntarily  repaired 
the  bridge  and  worked  and  kept  in  order  the  embankment  leading  to  it, 
docs  not  change  the  title  to  the  property  or  the  legal  duty  devolving  upon  its 
owner,  nor  does  such  voluntary  repair  and  user  make  such  a  case  of  dedi- 
cation by  the  county  to  the  town  as  to  change  the  title  and  legal  duty  to  re- 
pair. 

5.  If  the  embankment  was  not  a  necessary  part  of  the  bridge,  but  was  a  part 
of  the  streets  of  the  municipality,  the  town,  and  not  the  county,  would  be 
bound  to  keep  it  in  repair ;  and  whether  it  be  the  one  or  the  other  is  a 
question  for  the  jury  under  the  charge  of  the  court,  and  such  question  be- 
ing fairly  submitted  by  the  court  and  decided  by  the  jury,  this  court  will 
not  interfere. 

6.  It  follows,  that  whether  a  party  crossing  the  bridge  in  a  wagon,  and  pre- 
cipitated from  the  embankment  ly  the  backing  of  his  horse  from  the  en- 
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trance  of  the  bridge  fifteen  feet  on  the  embankment,  and  thence  over  tli€ 
embankment  fifteen  to  twenty  feet  high,  and  thereby  severely  injured,  can 
recover  from  the  town  authorities,  turns  on  the  title  to,  and  consequeni 
duty  to  repair,  the  bridge  and  its  appurtenances,  and  whether  the  embank- 
ment be  an  appurtenance  thereto ;  and  these  questions  having  been  fairly 
submitted  to  the  jury,  and  a  new  trial  having  been  refused  thereon,  the 
evidence,  to  say  the  most  for  the  plaintiff  in  error,  being  conflicting,  this 
court  will  not  control  the  discretion  of  the  court  below  in  refusing  to  grant 
a  new  trial. 

7.  The  law  in  regard  to  negligence  and  its  effect,  both  as  respects  the  plain- 
tiff and  the  defendant,  having  l)een  substantially  given  by  the  court,  and 
no  request  having  been  made  in  writing  or  otherwise,  to  amend  the  charge 
by  calling  the  attention  of  the  court  to  the  doctrine  of  contributory  negli- 
gence, this  court  will  not  direct  a  new  trial,  although  the  court  below  omit- 
ted to  charge  upon  that  subject,  especially  as  the  verdict  of  the  jury  prob- 
ably turned  upon  the  other  points  made  by  the  pleadings. 

8.  This  case  having  been  before  this  court  before  on  the  same  pleadings,  and 
upon  the  same  evidence  substantially,  and  the  principles  of  law  applicable 
to  it  having  been  then  decided,  and  as  then  decided  fairly  submtted  in  the 
charge  to  the  jury,  it  is  res  adjudicctia  in  essence  if  not  in  form,  and  00 
that  account  it  would  require  a  very  strong  case  to  induce  this  court  to  re- 
open the  controversy. 

Roads  and  bridges.  Municipal  wrporations.  County  mat- 
ters. Dedication.  New  trial.  Charge  of  Court.  Judg- 
ments. Before  Judge  Rice.  Clark  Superior  Court.  August 
Term,  1875. 

Reported  in  the  opinion. 

S.  P.  Thurmond;  Emory  Speer;  John  C.  Reed,  fcr 
plaintiff  in  error. 

C.  D.  Hill;  Cobb,  Erwin  &  Cobb,  for  defendant 
Jackson,  Judge. 

The  plaintiff,  in  crossing  the  lower  bridge  over  the  Oooo* 
at  Athens,  in  a  covered  wagon,  was  seriously  injured  bytli* 
backing  of  his  horse  from  the  bridge  off  a  contiguous  em- 
bankment, precipitating  the  wagon  and  horse  some  fiftf^  ^^ 
twenty  feet  below.  There  was  no  railing  on  the  emMl^' 
ment  to  prevent  such  a  casualty.     The  bridge  aud  embftak' 
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ent  were  within  the  corporate  limits  of  Athens  with  streets 
I  l>oth  sides  of  the  bridge.  He  brought  suit  against  the 
wn  of  Athens  to  recover  damages  for  loss  of  pr()i)erty  and 
rsonal  injuries  received  in  the  fall.  The  town  pleaded  that 
e  bridge  and  embankment  were  the  property  of  the  county, 
d  the  county  was  bound  to  repair  and  was  liable  for  the  in- 
rieSy  and  also  that  plaintiff's  negligence  in  driving  a  bad 
»rse^  prone  to  backing  when  in  harness,  caused  the  casualty, 
le  jury  found  for  the  defendant,  and  a  motion  was  made  for 
new  trial  on  errors  in  the  charge,  and  because  the  verdict  was 
ntrary  to  the  law  and  the  evidence. 

1.  The  court  charged,  in  substance,  that  if  theeml>ankment 
IS  contiguous  to  the  bridge,  and  necei^sary  to  enable  teams 
d  wagons  to  cross  the  stream  over  it,  it  was  part  of  the 
idge,  in  law,  and  this  is  complained  of.  We  think  this  prin- 
)le  is  good  law.  The  bridge  would  be  useless  without  ac- 
^  to  it,  and  the  good  sense  of  the  rule  is  supported  by  an- 
ority.  Indeed,  in  England  the  distance  wherein  such  ac- 
3S  would  be  considered  part  of  the  bridge  has  been  held  to 
tend  three  hundred  feet.  In  this  country  this  rule  is  per- 
.|)8  modified,  but  it  is  always  and  everywhere  held,  so  far  as 
I  have  examined,  that  what  is  reasonably  necessary  by  way 

elevating  the  ground  to  roll  the  wagons  up  to  the  bridge, 
part  of  the  structure,  and,  as  the  court  below  charged,  car- 
es the  title  to  the  main  bridge  over  the  abutment  or  embank- 
ent.  See  Shearman  aud  Redfield  on  Neg.,  sections  252, 
)3,  and  cases  there  cited. 

2,  3.  The  court  further  charged  to  the  effect  that  if  this 
idge  belonged  to  the  county,  though  in  the  corporate  limits 

Athens,  the  county  and  not  the  town  was  liable  for  the  in- 
7,  being  bound  to  repair  it.  The  evidence  preponderates 
^t  the  bridge  belonged  to  the  county.  Indeed,  it  seems  that 
erything  the  town  ever  did  in  regard  to  this  bridge  was  in 
^>ordination  to  the  county.  True,  they  both  contributed  to 
ild  and  rebuild  It  from  time  to  time,  and  the  last  time  it  was 
^uilt,  in  1869,  the  county  seems  to  have  expended  only 
^0  00  towards  the  work,  aud  the  town  issued  bonds  to  pay 

t 
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for  the  structure.  But  the  county  used  the  old  timbers,  and 
prescribed  the  terms  on  which  the  town  should  rebuild  it 
But  the  court  certainly  charged  correctly,  and  if  Uie  testimony 
had  been  conflicting,  we  would  not  have  interfered  with  the 
finding  of  the  jury  thereon.  If  the  bridge  belonged  to  the 
county,  the  town  was  not  liable,  if  this  embankment  was  |)art 
of  the  bridge  in  a  legal  view;  and  such  was  the  essence  of 
this  charge:  Shearman  &  Redfield,  section  150;  Dillon  on 
Mun.  Cor.,  sections  789,  679,  note. 

4.  We  think  the  fact  that  the  town  used  the  bridge  and 
voluntarily  worked  upon  and  repaired  it  and  the  embank- 
ment, did  not  divest  the  county  of  the  title  and  the  right  to 
control  the  bridge,  and  the  consequent  duty  to  repair  it  and 
the  embankment  contiguous  and  necessary  to  its  use;  nor  do 
these  facts  by  any  construction  that  we  are  aware  of,  amount 
to  a  dedication  from  the  county  to  the  town  by  user ;  if,  in- 
deed, there  can  be  such  dedication  from  county  to  town,  and 
we  sec  no  error  in  the  charge  and  finding  on  this  point:  2 
Dillon,  500,  501,498. 

5,  6.  Now,  if  the  embankment  where  the  accident  occtirred 
had  been  part  of  the  streets  of  Athens  and  not  of  the  bridge, 
then  Athens  would  have  been  legally  bound  to  repair,  and 
liable  to  the  plaintiff;  and  the  court  so  charged  the  jury.  But 
they  foimd  the  emlmnkment,  where  the  (juxident  happened, 
within  fifteen  feet  of  the  bridgey  to  be  a  part  of  the  bridge  and 
not  of  the  street,  and  we  cannot  say  that  the  evidence  does 
not  support  the  charge. 

7.  On  the  question  of  negligence  the  court  charged  correct- 
ly, as  far  as  it  went,  to  the  effect  that  if  the  plaintiff^s  negli- 
gence in  driving,  or  the  condition  of  his  horse,  caused  tk 
accident,  he  could  not  recover:  Shearman  &  Redfield,  sections 
417,  416,  and  notes  33,  34.  If  plaintiff  desii-ed  the  lawia 
respect  to  contributory  negligence  to  have  been  given  «■ 
charge,  he  should  have  asked  for  it  in  writing.  At  all  events, 
he  should  have  called  the  attention  of  the  court  thereto.  Btft 
we  think  the  case  turned  on  the  other  points. 

8.  This  case,  precisely  as  made  here  on  the  pleadings, ao« 

\ 
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stantially  on  the  evidence,  has  been  here  before:  Daniels 
Mayor y  etc.,  of  Athena,  54  Oeorgia  Reports,  69.  The  law 
egard  to  the  main  questions  involved  was  then  ruled  by 
court,  and  the  ruling  here  was  substantially  carried  out 
Is  charge  by  the  court  below.  It  would  requi^e  a  very 
ng  case  to  induce  us  to  reopen  the  controversy, 
iet  the  judgment  be  aiBrmed. 


[N  Wiece,  plaintiff  in  error,  vs.  Milly  C.  Marbut  ei 
al.,  defendants  in  error. 

1  an  application  for  dower  it  appeared  that  ^the  contestant  claimed  title 
the  land  under  a  sheriff's  deed,  made  by  virtue  of  a  sale  under  execu- 
>n  against  the  husband  of  the  applicant,  and  after  his  death.  There  was 
•  paper  title  shown  to  or  from  the  deceased  husband : 
',  that  the  contestant  was  estopped  from  denying  that  the  husband  died 
ized  and  possessed  of  the  land. 

)ower.  Title.  Estoppel.  Before  Judge  Knight.  Fan- 
Su|>erior  Court.     October  Terra,  1875. 

Reported  in  the  decision. 

I.  P.  Bell;  C.  J.  Wellborn,  for  plaintiff  in  error. 

.  A.  Jervis;  John  S.  Fain;  Marshall  L.  Smith; 
OMAS  F.  Greer,  for  defendants. 

S/'arner,  Chief  Justice. 

This  was  an  application  for  dower  in  a  lot  of  land  in  Fan- 
county,  the  applicant  claiming  the  same  as  the  widow  of 
T.  Churchhill,  deceased.  The  right  of  the  applicant  to 
rev  in  the  land  was  contested,  and  on  the  trial  of  that  is- 

the  jury,  under  the  charge  of  the  court,  found  a  verdict 
inst  the  widow's  right  to  dower  in  the  land.     Whereupon 

made  a  motion  for  a  new  trial,  on  the  several  grounds 
ed  therein,  which  was  granted  by  the  court,  and  the  con- 
ant  excepted. 
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The  main  question  in  the  case  was  whether  Churchhill,  the 
hasbanci  of  the  applicant  for  <lower,  was  seizetl  and  po^S(>S6ed 
of  the  land  at  the  time  of  his  death.  It  appears  from  the 
evidence  in  the  rt*cord  that  Churchhill  dietl  in  1858  or  iu 
1859,  probably  in  1858.  It  also  ap{>ear8  from  the  evidence 
that  Ashworth  obtained  a  judgment  against  Churchhill  iu  Mitj, 
1858,  for  $545  00,  principal,  besides  interest  thereon,  upon 
which  an  execution  issued  on  the  20th  of  May,  1858.  This 
execution  was.  levie<l  on  the  land  by  the  sheriff  of  Fannin 
county,  on  the  18th  of  June,  1858,  as  the  property  of  the  de- 
fendant, the  sheriff  reciting  in  his  levy  that  he  had  given  the 
defendant  in  possession  notice  thereof.  The  sale  of  the  land 
under  this  levy  appears  to  have  been  suspen<led  by  the  inter- 
position of  a  claim,  as  is  shown  by  the  entry  of  tlie  sheriff  on 
the  execution.  It  further  appeal's  that  on  the  29th  of  May, 
1867,  the  execution  was  again  levied  on  the  land  by  the9he^ 
iff,  and  sold  on  tiie  6th  of  July,  1867,  and  was  purchased  by 
Wiece,  the  contestant,  the  siieriff  making  him  a  dee*l  thereto, 
in  which  it  is  recited  that  the  land  was  seized  and  s(^ld  as  the 
pr<>[>erty  of  the  defendant,  Churchhill.  There  was  evidence 
going  to  show  that  Chundihill  never  was  in  p<»ssession  of  the 
land,  and  there  was  parol  evidence  (admitted  without  objec- 
tion) going  to  show  that  Cliurchhill  had  sold  the  land  in  his 
lifetime  to  Davis,  and  that  Davis  rente<l  the  land  and  received 
the  rent  tlierefor,  but  tliere  wiis  no  evidence  that  Chuivhhill 
sold  the  land  after  the  date  of  the  judgment.  There  vrasno 
paper  title  to  the  land  shown  to,  or  from,  Churchhill  in  his 
lifetime. 

The  court  charged  the  jury  substantially  as  follo^vs,  that  if 
Wiece,  the  contestant,  claims  title  to  the  land  under  the 
sheriff's  deed,  the  same  having  been  sold  as  the  pro|)eriy  of 
Churchhill,  then  he  is  estop|)ed  to  deny  that  Churchhill  was 
seizeil  and  possessed  of  the  land  at  the  time  of  his  death, and 
that  his  widow  would  be  entitled  to  dower  therein  as  against 
any  lien  created  by  her  husband  in  his  lifetime;  that  if  the 
evidence  shows. that  the  land  was  sold  at  sheriff's  s;de  after 
the  death  of  Churchhill  as  his  property,  and  the  contestant, 
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Wiece,  claims  under  that  sale,  he  cannot  deny  that  Chnrchlul! 
owned  the  land  at  the  time  ot  his  death. 

If  the  charge  of  the  court  was  right,  (and  we  think  it  was 
in  vifew  of  the  evidence  in  the  record,)  then  the  verdict  was 
contrary  to  the  charge  of  the  court,  and  the  new  trial  was 
properly  granted  on-  that  ground.  The  defendant  in  the  ex- 
ecution, Churchhill,  was  in  the  possession  of  the  land  at  the 
time  of  the  first  levy  thereon  by  the  sheriff,  on  the  18th  of 
June,  1858,  according  to  his  returns;  and  if  Churchhill  was 
the  owner  of  the  land  at  the  time  of  the  rendition  of  the 
judgment  against  him,  and  it  was  sold  as  his  property  after 
bis  death,  and  purchased  by  Wiece,  the  contestant,  at  sheriff's 
sale,  as  the  pro|)erty  of  Churchhill,  he,  claiming  title  to  the  land 
under  that  sale,  is  estopped  from  denying  that  it  was  Church- 
bill's  property  so  as  to  defeat  his  widow's  claim  to  dower 
therein.     There  was  no  error  in  granting  the  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Abraham  Burton,    plaintiff  in   error,   vs,   Samuel   W. 
Wynne,  defendant  in  error. 

1.  Process  of  garnishment  will  not  be  dismissed  because  plaintiff's  attorney 
signed  the  bond  as  security,  such  attorney  not  being  employed  in  the  gar- 
nishment case,  but  having  acted  as  such  only  in  the  original  common  law 
suit. 

2.  Section  3268  of  our  Code  is  directory  only,  and  construing  it  in  connection 
with  section  4,  paragraph  6,  the  fact  that  an  attorney  in  the  garnishment 
signed  the  bond  as  security  would  not  make  the  proceeding  void,  it  not  be- 
ing so  expressly  provided  by  the  enactment  in  section  3268. 

3.  The  debtor  by  promissory  note  may  be  garnished,  and  if  served  with  the 
summons  before  he  has  paid  the  note,  he  will  pay  it  at  his  peril,  nor  is  he 
protected  in  paying  to  a  third  party  who  acquires  title  after  the  service  of 
the  summons,  if  the  note  be  overdue.  Such  holder  takes  the  overdue  note 
subject  to  all  the  equities  between  the  original  parties,  and  among  these 
equities  is  the  right  which  a  vigilant  creditor  acquires  by  his  attaching  the 
note  by  serving  the  summons  of  garnishment  on  the  maker :  j8  Georgia 
/Reports,  17, 

4.  The  issue  in  such  a  case  is,  to  whom  did  the  note  belong  when  the  sum- 
mons of  garnishment  was  served  ?  and  to  illustrate  thai  issue,  a  letter  to  his 
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agent  to  purchase  the  note  by  the  holder,  is  admissible  to  show  when  he  got 
title,  as  well  as  the  bona  fides  of  his  purchase.  The  garnishee's  whole  de- 
fense rests  upon  tlie  holder's  title  to  whom  he  paid  the  note,  and  therefore 
his  acts  and  letters  are  admissible  against  the  garnishee. 

Grarnishment.  Bond.  Attorney  and  clienf.  Promiflsorjr 
notes.  Evidence.  Before  Judge  Pottle.  Wilkes  Superior 
Court.     November  Term,  1875. 

Reported  in  the  opinion. 

F.  H.  CoLLEY ;  S.  H.  Hardeman,  for  plaintiff  in  error. 

W.  M.  &  M.  P.  Reese,  for  defendant. 

Jackson,  Judge. 

Wynne  brought  suit  against  Dunn,  and  had  process  of  gar-, 
nishment  issued  ngainst  Burton.  Burton  answered  that  be 
owed  nothing.  Wynne  traversed  the  answer  and  showed  tliat 
Burton  had  owed  Dunn  on  a  promissory  note,  payable  one 
day  afler  date,  and  made  some  time  before.  Burton  replied 
that  he  had  paid  the  note  to  Mattox  who  got  it  from  Dunn, 
and  claimed  that  he  was  thereby  protect^.  The  court  charged 
the  jury  that  the  whole  question  turned  on  whether  Mattox 
purchaser!  the  note  before  or  after  Burton  was  served  with  the 
summons,  or  in  other  words,  whether  when  served  he  owed 
Mattox  or  Dunn.  The  jury  found  against  the  garuishee  and 
in  favor  of  Wynne,  that  Mattox's  title  to  the  note  was  after 
the  garnishment.  Burton,  the  garnishee,  brings  the  case  here 
for  review,  and  aasigns  as  error,  first,  that  the  garnishment 
should  have  been  dismissed  because  the  bond  of  Wynne  w« 
signed  by  his  attorneys  as  securities  thereon,  and  secondly, 
because  the  charge  of  court,  putting  the  case  upon  the  issue 
of  whether  the  title  acquired  by  Mattox  was  older  than  tlie 
summons  of  garnishment,  was  illegal ;  and  thirdly,  because  a 
letter  of  Mattox  tending  to  show  when  he  acquired  title  to 
the  note,  written  to  his  agents  in  regard  to  it,  was  admitted 
in  evidence. 

1,  2.  We  think  that  the  garnishment  should  not  have  been 
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dismissed.  It  was  in  proof,  and  DOt  contradicted,  that  one  of 
the  sureties  was  not  of  counsel  in  the  garnishment,  though 
he  had  been  in  tlie  original  common  law  suit.  But  indepen- 
dently of  this  fact,  we  hold  that  section  3268  of  the  Code  is 
directory  merely.  It  does  not  declare  that  the  process  shall 
be  void  and  the  garnishment  be  dismissed  if  the  attorney 
sign  as  security ;  and  paragraph  6  of  section  4  of  the  Coiie 
enacts  distinctly  and  clearly  that  '' a  substantial  compliance 
with  any  requisition  of  the  Code,  or  laws  amendatory  thereof, 
especially  on  the  part  of  public  officers^  shall  be  deemed  and 
held  sufficient,  and  no  proceeding  shall  be  declared  void  for 
want  of  such  compliance,  unless  expressly  so  provided  by  the 
enactment."  Construing  the  two  sections  together,  we  think  it 
would  have  been  improper  to  dismiss  the  attachment  or  gar- 
nishment. Besides,  the  bond  could  have  been  amended,  and 
the  result  shows  that  no  harm  was  done. 

8.  In  respect  to  the  charge  of  the  court  we  think  it  too 
late  to  question  its  correctness  in  this  court.  Tlie  judgment 
and  ruling  in  38  Oeorgia  Reports,  17,  covers  this  case;  and 
the  principle  there  virtually  decided,  that  a  garnishee  is  not 
protected  if  he  pays  to  the  purchaser  of  an  overdue  note,  but 
is  protected  if  he  pays  U)  a  purchaser  of  a  note  not  due  after 
be  is  served  with  the  summons,  seems  to  us  sound.  The  as- 
signee of  the  note  after  due,  takes  it  with  his  eyes  open,  with 
notice  that  something  is  wrong  about  the  note,  and  all  equities 
may  be  invoked  against  him  that  could  have  been  invoked 
against  the  original  payee.  Among  these  equities  is  that  of  a 
vigilant  plaintiiT  in  garnishment  who  attaches  the  note  by 
snmmons  of  garnishment  before  it  is  traded;  and  the  debtor 
who  pays  it  after  the  summons  is  served,  pays  with  his  eyes 
open  and  at  his  peril. 

4.  As  the  garin'shee  here  can  protect  himself  only  upon  the 
title  at  the  time  of  summons  of  the  holder  of  the  note,  to 
whom  he  paid  after  the  service  and  notice  to  him,  the  con- 
duct of  the  holder,  including  letters  from  him  about  the  note, 
is  admissible  against  the  garnishee. 

Judgment  affirmed. 
Vol.  lv.  40. 
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Pannell  &  Jones,  plaiiitiflfs  in  error,  tw.  W.  R.  Phillips 
Jr.,  &  Company,  for  use,  etc.,  defendants  in  error. 

1.  In  a  suit  against  the  drawers  of  a  domestic  bill  of  exchange,  not  made  for 
the  purpose  of  n^otiation,  nor  intended  to  be  negotiated,  at  tLny  chaitend 
bank,  it  is  unnecessary  to  show  protest  for  non-payment,  and  notice  thereof. 

2.  AMiere  a  draft  is  drawn  upon  a  firm,  and  one  of  the  members  thereof  ac- 
cepts the  same  in  his  individual  name,  the  partnership  is  bound. 

Bills  of  exchange.  Protest  Acceptance.  Partnership. 
Before  Judge  Hopkins.  DeEalb  Si]i)erior  Court.  March 
Terra,  1875. 

Re|K)rted  in  the  decision. 

Canbler  &  Thomson,  for  plaintiffs  in  error. 

L.  J.  Winn,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  an  action  against  the  defendants  on 
two  drafts,  one  of  whicli  is  of  the  following  tenor  and  effect: 

"Atlanta,  31st  August,  1871. 
"A.  Landsburgh  &  Company,  at  twenty  days  sight,  pay  to  Wflliam  R. 
Phillips  jr.,  &  Company,  or  bearer,  seventy-five  dollars,  and  charge  to  ac- 
count of  Pannell  &  Jones." 

The  other  draft  is  an  exact  copy  of  the  above,  except  in 
amount,  which  is  only  for  $50  18.  Both  drafts  had  the  fol- 
lowing written  acceptance  on  the  face  thereof: 

"Accepted,  September  ist,  1871,  "A.  LANDSBURGH, 

"  per  William  Rich,  Attorney." 

On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plainti£&.  ThedefeoH- 
ants  made  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  andfcf 
alleged  error  in  the  charge  of  the  court;  which  motion  was 
overruled,  and  the  defendants  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  at  th^ 
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time  Pannell  &  Jones  drew  the  two  drafts  sued  on  in  favor  of 
the  plaintiffs,  they  held  a  note  on  A.  Landsburgh  &  Company, 
on  whom  the  drafts  were  drawn,  for  J500  00,  which  was 
placed  in  the  Jiands  of  the  plaintiffs  to  be  presented  to  A. 
Liandsburgh  &  Company,  when  the  two  drafts  were  presented 
for  acceptance  and  was  so  presented,  and  the  amount  of  the 
two  drafts  credited  thereon,  whicli  note  so  credited,  with  the 
imount  of  the  two  drafts,  was  afterwards  returned  by  the  plain- 
tiffs to  the  defendants.  The  two  drafts  were  given  to  the 
plaintiffs  for  goods  purchased  of  them  by  the  defendants. 
There  is  evidence  in  the  record  going  to  show  that  A.  Ijands- 
^llrgh  &  Company  were  insolvent  at  the  time  the  two  drafts 
:)ecame  due.  The  court  charged  the  jury,  amongst  other 
filings,  "that  u|>on  the  intro<luction  in  evidence  of  the  ('rafts 
made  by  the  defendants,  in  the  absence  of  any  defense,  the 
plaintiflls  would  be  entitled  to  recover;  that  protest  for  non- 
payment of  the  drafts  by  the  acceptors,  and  notice  of  the  same 
to  the  drawers,  was  not  necessary  to  entitle  the  plaintiffs  to 
i"ei*over;  that  the  defendants,  the  drawers  of  the  drafts,  are 
liable  upon  the  same,  unless  it  is  shown  by  the  evidence  that 
they  had  been  injured  by  the  failure  of  the  holders  to  give 
notice  to  them  of  the  non-payment  of  the  drafts  by  the  ac^ 
ceptors."  These  two  drafts  were  domestic  inland  bills  of  ex- 
change, drawn  in  this  state  upon  parties  in  this  state,  and  pay- 
able here,  and  were  not  payable  at  any  chartered  bank,  and 
urere  not  made  for  the  purpose  of  negotiation  nor  intended  to 
>e  negotiated,  as  api)ears  on  the  face  thereof,  at  any  chartered 
ifink.  Since  the  passage  of  the  act  of  1826,  Code,  section 
T'^l,  notice  of  the  non-acceptance  or  of  the  non-payment  of 
x  is  class  of  paper,  has  not  been  required  in  this  state  to  charge 
:i^  indorser  or  drawer.  It  is  true,  the  word  "drawer"  is 
t>t  in  the  act  of  1826,  but  if  the  drafts  had  been  drawn  by 
B  ^  defendants,  payable  to  their  own  order,  and  they  had  in- 
orsed  the  same,  they  would  not  have  been  entitled  to  notice 
*  s^nch  indorsers.  Why  should  they  be  entitled  to  notice  as 
Ir^^iyers  and  not  entitled  to  notice  as  indorsers  under  the 
«^^tute?    The  true  intent  and  meaning  of  the  act  of  1826  was 
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to  dispense  with  botli  protest  and  notice  in  regarti  to  the  class 
of  paper  containe<l  in  the  record,  including  the  drawers  as 
well  as  the  indorsers  thereof,  and  such  is  believed  to  have 
been  the  interpretation  and  construction  of  that  act  by  the 
courts  of  this  state,  including  this  court.  We  find  no  error 
in  the  charge  of  the  court  in  relation  to  this  point  in  the  case. 

2.  The  objection  that  the  acceptance  of  the  drafts  drawn 
on  A.  Landsburgh  &  Company,  was  signed  by  A.  Landsburgli 
alone,  was  not  well  taken,  especially  when  the  amount  of  the 
drafts  was  credited  on  the  note  of  A.  Landsburgh  &  Compa- 
ny, A  partner  who  accepts  a  bill  drawn  on  the  firm,  in  his 
own  name,  binds  the  firm :  1  Parsons  on  Notes  and  Bills, 
123;  Mason  v8.  Rumsey,  1  CampbelFs  Reports,  384.  The 
two  drafts  in  this  case  were  drawn  by  the  defendants  for  goods 
delivered  by  the  plaintiffs  to  them,  and  although  the  drafts 
drawn  by  them  for  the  goods  were  accepted  by  Landsburgh 
&  Company,  the  same  have  not  been  {mid,  and  there  is  suffi- 
cient evidence  in  the  record  to  have  authorized  the  jury  to 
find,  that  at  the  time  the  accepted  drafts  became  due,  that 
Landsburgh  &  Company  were  insolventy  therefore,  the  verdict 
was  not  contrary  to  law  and  the  evidence,  and  there  was  no 
error  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


James  S.  Sims,  plaintiff  in  ern)r,  vs.  George  H.  Lester  rf 
oZ.,  administrators,  defendants  in  error. 

The  failure  of  the  mortgagee  of  an  older  mortgage  to  apply  to  that  mortgage, 
before  its  foreclosure,  a  particular  payment  according  to  directions  given  by 
the  mortgagor  at  the  time  of  the  payment,  is  simply  a  breach  of  contraci; 
and  the  right  of  action  on  such  breach  is  in  the  mortgagor,  or  if  he  be  dead, 
in  his  legal  representatives,  and  not  in  the  holder  of  a  junior  mortgage  on 
the  same  property,  though  it  be  averred  that  if  the  payment  had  been  ap- 
plied according  to  instructions,  the  junior  mortgage  would  have  receivel 
something  from  the  mortgaged  property  and  that  the  mortgagor's  estate  is 
insolvent.  There  is  no  privity  of  contract  between  the  junior  and  senior 
mortgagees  so  as  to  authorize  the  former  to  sue  the  latter  directly.    Suit 


ATLANTA,  JANUARY  TERM,  1876.         621 

Sims  vs.  Lester  et  al, 

must  be  brought  by  the  legal  representative  of  the  mortgagor  on  the  breach 
of  his  contract,  and  then  the  recovery  will  be  assets  for  distribution  accord- 
ing to  the  statute  of  distributions,  and  the  junior  mortgagees  may  or  may 
not  receive  something  on  this  mortgage  according  to  the  priorities  pre- 
scribed by  that  statute. 

Contracts.  Mortgage.  Actions.  Before  Judge  Pottle. 
Oglethorpe  Superior  Court.     October  Term,  1875. 

Reported  in  the  opinion. 

W.  G.  Johnson  ;  John  C.  Reed  ;  Samuel  Lumpkin  ; 
J.  T.  Olive,  for  plaintiflF  in  error. 

R.  Toombs;  J.  D.  Mathews,  for  defendants. 

Jackson,  Judge. 

The  question  made  in  this  case  arose  upon  demurrer  to  the 
declaration  of  the  plaintiff.  He  alleged,  in  substance,  that 
Deupree,  since  deceased,  held  an  older  mortgage  than  one  held 
by  plaintitf  on  certain  property  of  one  Branner ;  that  Bran- 
ner  made  a  payment  of  certain  cotton  or  its  proceeds  to  Deu- 
pree and  instructed  Deupree  to  credit  such  proceeds  on  that 
mortgage;  that  Deupree  credited  certain  judgments  he  hehl 
against  Branner  with  these  proceeds,  contrary  toBranner's  in- 
struction ;  that  if  he  had  obeyed  the  instructions,  Deupree's 
mortgage  would  have  been  satisfied  out  of  less  than  the  whole 
mortgaged  property,  and  that  plaintiffs  junior  mortgage  wouM 
thereby  have  received  the  amount  of  the  sum  so  misapplied; 
that  Branner  is  dead  and  insolvent,  and  plaintiff  is  by  the 
misapplication  of  this  credit  damaged  that  amount.  The 
court  sustained  the  demurrer  and  dismissed  plaintiff's  suit, 
and  this  is  the  error  assigned. 

We  think  the  court  did  right.  There  is  no  privity  between 
Sims  and  Deupree  on  this  contract.  The  contract  is  between 
Branner  and  Deupree;  the  instructions  were  given  by  Bran- 
ner^ and  the  right  to  instruct  was  in  him;  the  breach  of  the 
contract  is  between  them.  Hence  the  right  of  action  is  in  the 
legal  representatives  of  Branner;  and  if  they  should  recover 
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anythiog  it  woiilJ  be  a8sets  in  their  hands  for  distribution. 
A  support  oF  the  family  would  claim  the  money,  if  auy  was 
recovered^  before  Sims'  junior  mortgage.  An  older  judgment 
\^ld  take  it;  The  record  is  silent  whether  the  family  have 
had  a  year's  support,  but  it  does  disclose  the  fact  that  there 
were  Judgments  in  Deupree's  own  hands  superior  to  the  lien 
of  this  junior  mortgage.  This  mortgage  had  no  lien  at  all 
upon  the  cotton  which  was  misapplied,  and  in  case  of  distri- 
bution under  the  statute  any  general  lien  would  be  prior  to  it. 
But  enough  has  been  said  to  show  that  tlie  action  should  be 
brought  by  the  party  iu  privity  with  Deupree,  the  par^ 
whose  estate  has  been  (lamage<l  by  his  breach  of  instructions, 
and  that  the  recovery,  if  any,  should  be  assets  for  distribu- 
tion. In  which  event,  which  itself  "grows  small  by  degrees 
and  beautifully  less"  the  more  we  consider  it,  the  chances  of 
Sims  to  participate  in  those  assets,  thus  by  possibility  recov- 
erable, would  be  desperate  indeed. 
Judgmcut  affirmed. 


T.  Alexander  Sale,  plaintiff  in  error,  vs.  John  T.  Wlvg- 
FIELD,  administrator,  defendant  iu  error. 

1.  Money  was  placed  by  W.  in  the  hands  of  D.  to  be  loaned  to  S.  with  which 
to  purchase  land,  but  not  to  be  actually  paid  over  to  him  until  he  had  ob- 
tained the  title  to  the  property  and  executed  a  mortgage  thereon  to  secure 
its  repayment : 

//f/(/,  that  the  mortgage  debt  was  for  the  purchase  money  of  the  land  cot- 
ered  therel)y,  and  therefore,  upon  foreclosure,  could  be  collected  from  lh« 
same  notwithstanding  a  homestead  had  been  set  apart  therein  at  the  in- 
stance of  the  mortgagor. 

2.  The  fact  that  a  debt  sought  to  be  collected  by  the  sale  of  land,  a  part  of 
whifh  has  been  set  apart  as  a  homestead,  was  only  for  a  part  of  the  pur.- 
chxse  money  therefor,  the  balance  having  been  paid  by  the  debtor,  dnes 
not  entitle  him  to  an  apportionment.  The  entire  tract  must  be  paid  ft'i 
before  a  homestead  can  be  taken  in  any  part. 

Homestead.     Purchase  money.     Before  Judge  Pottle- 
Wilkes  Sui)erior  Court.     June  Adjourned  Term,  1875. 
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It  is  only  uecessary  to  state  in  this  case  that  of  the  |425  00 
in  the  hands  of  DuBose,  the  garnishee  in  the  suit  on  the 
note,  the  court  below  allowed  $200  00  to  Sale  as  a  part  of 
his  exemption  of  personalty,  holding  the  balance  to  be  sub- 
ject to  his  debts. 

For  the  remaining  facts,  see  the  decision. 

F.  H.  CtoLLET;  S.  H.  Hardjsmak;  John  C.  Reed,  for 
plaintiflT  in  error.  * 

B.  l*ooMB8,  for  defendant. 

Wakner,  Chief  Justice. 

This  was  a  claim  case,  and  a  case  in  which  a  summons  of 
garnishment  had  been  issued.  Both  cases,  by  agreement  of 
the  parties,  were  submitted  to  the  decision  of  the  pi*esiding 
judge  as  to  the  questions  of  fact  and  law  involved  therein.  It 
appears  from  the  evidence  in  the  record  that  Wyley,  the  plain- 
tiff's intestate,  loaned  Sale  $4,000  00  in  gold  coin  for  the 
purchase  of  a  tract  of  land  containing  one  thousand  two  hun- 
dred and  ninety-four  acres,  for  which  Sale  and  wife  executed 
their  promissory  note,  to  secure  the  payment  of  which,  Sale 
executed  a  mortgage  on  the  land  purchased,  which  mortgage 
was  foreclosed  and  levied  on  the  land,  the  claimant  claiming 
two  hundred  and  thirty  acres  thereof  as  a  homestead  exemp- 
tion. The  land  for  which  the  money  was  loaned  by  Wyley 
to  Sale  to  purchase,  was  owned  by  Mrs.  Simpson.  Wyley 
placed  the  money  in  the  hands  of  DuBose,  with  instructions 
to  hold  it  until  Sale  procured  a  deed  to  the  land  from  Mrs. 
Simpson,  so  that  he  could  execute  a  valid  mortgage  on  the 
land  to  secure  the  payment  of  the  note.  When  Sale  procured 
the  deed  to  the  land  from  Mrs.  Simpson,  DuBose  wrote  the 
mortgage  and  Sale  executed  it,  and  the  money  was  then  paid 
to  Mrs.  Simpson  for  the  land.  The  mortgage  was  executed 
in  December,  1870.  In  April,  1874,  Sale,  as  tiie  head  of  a 
family,  obtained  an<l  had  set  apart  two  hundred  and  thirty 
acres  of  tiie  land  as  a  homestead  exemption.     In  relation  to 


624         SUPREME  COURT  OF  GEORGIA. 

Sale  vs.  Wingfield. 

the  garnish meut,  it  was  admitted  that  DuBose,  the  garnishee, 
had  in  his  hands  $425  00  for  the  rent  of  the  entire  tract  of 
land  purchased  by  Sale  from  Mrs.  Simpson  for  the  year  1874, 
which  had  been  paid  by  his  tenant  in  advance  for  the  rent  of 
the  land.  The  money  for  the  rent  of  the  land  in  DaBose' 
hands,  paid  him  for  Sale,  was  paid  before  any  application  for 
homestead  exemption  of  personalty  was  made.  The  ooart 
decided  that  the  land  set  apart  as  a  homestead  in  realty  was 
subject  to  the  plaintiff's  mortgage  fi.  fa.,  and  that  the  money 
in  the  hands  of  DuBose,  as  garnishee,  except  the  sum  of 
$200  00,  which  was  exempteil  as  personalty  was  also  subject 
to  the  plaintiff's  fi.  fa.,  whereupon  the  claimant  excepted. 

1.  The  debt  which  the  mortgage  on  the  land  was  given  to 
secure,  was  for  the  purchase  money  of  the  land,  and  the  exe- 
cution which  was  issued  on  the  judgment  of  foreclosure  of 
tiiat  mortgage  and  levie<l  on  the  land,  on  a  part  of  which  the 
homestead  was  located,  is  within  one  of  the  exceptions  speci- 
fieil  in  the  constitution,  therefore  it  was  subject  to  levy  and 
sale  in  satisfaction  of  the  plaintiff's  mortgage  fi.  fa. 

2.  It  is  insisted  that  inasmucli  as  Sale  paid  $987  00  of  the 
purchase  money  for  the  lan<l,  bosi<les  the  sum  includeil  in  Wv- 
ley's  mortgage,  that  there  should  be  an  apportionment  of  the 
value  of  the  homestead  land  to  the  other  land  not  included  in 
the  homestead.  There  is  some  <lonbt,  from  the  evidence  of 
Simpson,  whether  the  $987  00.  paid  by  Sale,  was  paid  for  the 
land,  or  whether  it  was  not  paid  for  personal  pro|>erty  on  the 
place  sold  to  Sale.  But  be  that  as  it  may,  in  our  judgment, 
according  to  a  fair  interpretation  of  the  constitution,  a  home- 
stea'l  cannot  be  taken  on  any  part  of  one  entire  tract  of  land 
which  has  been  purchased,  so  as  to  exempt  the  same  from  the 
payment  of  the  purchase  money  due  therefor.  In  other  words, 
the  entire  tract  of  land  purchased  must  he  paid  for  before  a 
homestead  can  be  located  on  any  portion  thereof,  and  be  ex- 
empted from  the  payment  of  the  purchase  money  due  theref«>r. 
The  rout  money  in  the  hands  of  the  garnishee  belonged  toSaH 
and  was  subject  to  the  payment  of  his  debts. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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)NEY  J0NB8,  plaintiff  in  error,  vs.  The  State  of  Georgia, 
defendant  in  error. 

The  allegation  that  the  offense  was  committed  on  an  impossible  day,  or  a 
lay  subsequent  to  the  trial,  does  not  make  the  indictment  bad :  jj  Georgia 
Reports^  SiS- 

The  entry  of  noUe^  prosequi^  and  withdrawal  from  the  jury  of  a  criminal 
aise,  after  it  has  been  submitted  to  the  jury  on  a  good  indictment,  without 
he  consent  of  the  defendant,  is  error,  and  equivalent  to  an  acquittal  on  a 
>lea  of  former  jeopardy. 

A  plea  that  defendant  was  put  on  trial  for  the  same  transaction  under  valid 
ndictment  for  simple  larceny,  and  the  case  not.  pressed^  and  withdrawn 
rom  the  jury  without  his  consent,  is  good  in  bar  of  a  subsequent  indict- 
tient  for  burglary.  Having  been  in  jeopardy  of  liberty  once,  he  cannot  be 
•ut  in  jeopardy  again  for  the  same  transaction,  save  on  his  own  motion  for 
.  new  trial  after  conviction,  or  in  case  of  mistrial. 

Criminal  ]avv.  Indictment.  AiUrefois  acquit.  Before  Judge 
^IGHT.    Lumpkin  Superior  Court.    September  Term,  1875. 

Reported  in  the  opinion. 

WiER  Boyd;  Estes  &  Boyd,  for  plaintiff  in  error. 

C.  D.  Phillips,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  simple  larceny  and  put  on 
al.  The  indictment  was  nol.  prossed  without  his  consent,  on 
e  ground  that  the  day  on  which  the  ofiFense  was  laid  was  an 
possible  one,  being  subsequent  to  the  trial.  He  was  then 
licted  for  burglary  in  the  same  transaction,  and  pleaded  his 
naer  jeopardy  on  the  indictment  for  larceny.  The  court 
-rruled  the  plea  and  he  was  convicted  of  the  burglary.  A 
Hon  for  a  new  trial  was  made  on  this  and  otlier  grounds 
closed  in  the  record.  That  motion  was  refused  by  the 
i*t,  and  this  refusal  to  grant  the  new  trial  is  the  error  com- 
itied  of. 

tn  the  view  we  take  of  the  case,  it  is  unnecessary  to  con- 
^t  any  ground  of  the  motion  except  the  overruling  this 
^  of  former  jeopardy. 
1.  The  first  question  is,  was  the  indictment  for  larceny  good, 


626  SUPREME  COfiRT  OF  GEORGIA. 

Si«s  vs,  Kidd  tt  oL 

or  was  it  bud^  because  an  impossible  day  was  laid.  This  is 
not  an  open  question  with  u&  It  had  been  ruled  before  and 
was  ruled  again  at  the  last  term  in  the  case  of  IFtUunnsFit. 
The  State.     We  there  held  the  indictment  good. 

2.  This  indictment  being  good,  the  defendant  was  iu  jeop- 
anly ;  his  case  had  gone  to  the  jury  and  could  not  be  with- 
drawn without  his  consent  at  the  option  of  the  state  by  enter- 
ing a  iwUe  prosequi.  Such  withdrawal  was  equivalent  to  ao 
acquittal  of  the  charge  of  simple  lai*ceuy:  Bejfnolds  v9,Thi 
State,  3  Georgia  Reports,  53,  69 ;  CtKle,  section  4649. 

3.  His  plea  of  former  ji^opardy  alleges  that  the  prosecutioo 
for  burglary  is  on  the  bame  transaction  or  for  the  same  ofiBuse. 
The  demurrer  admits  its  truth.  If  true,  he  was  about  to  be 
trie<l  for  the  same  offense,  the  same  transaction,  under  a  dif- 
ferent name.  It  has  been  repeateilly  hehi  by  tliis  court  that 
this  cannot  be  done  under  our  constitution:  Code,  sec 5000 ; 
Roberts  &  Copenhagen  vs.  The  State,  14  Georgia  ifepor&,8, 
11,  12 ;  Oopetihagen  vs.  The  State,  15  Georgia  Reports,  266) 
Holt  vs.  The  State,  38  Ibid.,  187,  189,  190  ;  BlacJi  vs.  Tk 
State,  36  Ibid.,  447,  450 ;  see  also,  1  Bishop's  Crim.  Law, 
683,  688,689;  Hopkins'  Annotated  Penal  Laws,  sees.  157^, 
1575, 1577,  et  seq.  We  think,  therefore,  that  upon  authority,in 
our  own  state,  particularly,  inasmuch  as  tlie  plea  allied  the 
same  offense  in  the  simple  larceny  charge  as  in  the  subee- 
quent  charge  of  burglary,  and  as  the  court  struck  the  pleaoo 
demurrer  which  admitteil  that  the  offense  or  transaction  was 
the  same,  the  court  erred  and  the  new  trial  should  havebeefl 
granted  on  this  ground  in  the  motion. 

Judgment  revei'sed. 


James  S.  Sims,  plaintiff  in  error,  vs.  William  H.  Kidd,S>^ 
use,  et  al,  defendants  in  error. 


I.  Where  there  is  a  fund  left  in  the  sheriff's  hands,  after  satisfying  the  exe- 
cutions under  which  property  was  sold,  and  an  order  is  given  by  the  <*^ 
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sndant  to  a  third  person  for  such  surplus,  it  is  no  defense  to  a  rule  that  an 
jiforeclosed  mortgage  on  the  property  sold,  of  older  dale  than  such  order 
ut  junior  to  the  executions,  had  been  placed  in  the  sheriff's  hands  on  the 
ay  of  sale. 

But  if  the  mortgagee  be  made  a  party  to  such  rule,  and  sets  up  his  equi- 
ible  claim  to  the  fund  on  account  of  the  insolvency  of  the  defendant,  he 
as  an  equity  to  the  money  superior  to  that  of  the  holder  of  the  order. 

Mortgage.  SIieriflT.  Judicial  sale.  Practice  in  the  Supe- 
r  Court.  Before  Judge  Pottle.  Oglethorpe  Superior 
art.     October  Term,  1875. 

Reported  in  the  decision. 

W.  G.  Johnson,  for  plaintiff  in  error. 

John  C.  Reed,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  on  the  following  state- 
nt  of  facts: 

Dn  the'first  Tuesday  in  July,  1876,thesheriff  sold  atractof 
d  under  two  common  law^./cw.  as  the  property  of  W.  H. 
dd,  which  was  bid  off  by  Sims  for  the  sura  of  $805  00.  After 
isfying  the  two  common  law  ji,  fas.y  there  remained  in  the 
^riff's  hands  an  excess  of  $183  00.  The  defendant,  Eidd, 
the  6th  of  July,  1875,  gave  to  Olive  an  order  on  the  sher- 
to  pay  to  him  tlie  excess  arising  from  the  sale  of  his  pn)p* 
y,  after  satisfying  the  two  common  law  ^. /as.,  in  payment 
a  claim  which  Olive  had  against  Eidd.  This  order  was 
ihe  sheriff's  hands  before  the  sale  of  the  land.  Sims,  on  the 
V  of  and  before  the  sale,  placed  in  the  hands  of  the  sheriff 
uortgage  on  the  laud  sold,  of  younger  date  than  the  judg- 
nts,  made  by  Eidd,  and  which  had  been  duly  recorded,  but 
ich  had  not  been  foreclosed,  and  claimed  that  the  $183  00 
the  sheriff's  hands  should  be  paid  to  his  mortgage.  Sims* 
motion,  was  made  a  party  to  the  proceeding  before  the 
*rt,  and  set  forth  in  writing  the  grounds  of  his  equitable 
^im  to  the  money  in  the  hands  of  the  sheriff,  alleging  that 
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Kidd  was  insolvent.  The  court  ordered  the  money  in  the 
sheriff's  hands  to  be  paid  to  the  defendant,  Kidd,  fur  the  use 
of  Olive;  whereupon  Sims  excepted. 

The  mortgage  of  Sims  was  date<1  on  the  2d  of  June, 
1875,  and  reconled  on  the  9th  of  June,  1875,  and  was  of 
older  date  than  Kidd's  order  to  the  sheriff  to  pay  the  money 
to  Olive,  and  it  was  admitted  that  Kidd  was  insolvent 
Whilst  it  was  no  suflGicient  answer  for  the  sheriff  to  protect 
him  from  paying  the  money  in  his  hands  under  the  rule,  that 
Sims  had  placed  in  his  hands  a  mortgage  against  Kidd  which 
had  not  been  foreclosed,  still  Sims  ha<l  the  right  to  come  be- 
fore the  court  and  be  made  a  party  to  the  proceeding  for  the 
purpose  of  asserting  his  equitable  claim  to  the  money  arising 
from  the  sale  of  Kidd's  land,  on  which  he  had  a  mortgage, as 
against  the  claim  of  Kidd  to  the  money  or  his  assignee, Kidd 
being  insolvent,  and  the  question  was,  who  had  the  m\yenot 
equity  to  the  $183  00  in  the  sheriff's  hands,  arising  from  the 
sale  of  Ki<ld's  land,  Kidd  or  his  assignee,  Olive,  or  Sims  wlio 
had  a  duly  recorded  mortgage  on  the  land?  In  our  judg- 
ment, Sims  had  the  superior  equitable  claim  to  have  had  the 
raouey  in  the  sheriff's  hands  applied  to  his  mortgage,  unl«« 
it  could  have  been  shown  by  the  other  ctmtestiiig  party  that 
the  mortgage  had  been  satisfied,  or  for  some  other  reason,  that 
it  was  not  a  valid,  subsisting  mortgage.  On  the  statement  or 
facts  disclosed  in  the  recortl,  we  reverse  the  judgment  of  th^ 
court  below. 

Judgment  reversed. 


Sharp  S.  Reynolds,  plaintiff  in  error,  vs.  P.  R.  Mabti;-^ 
d  (iL,  executors,  defendants  in  error. 

I.  When  the  auditor's  report  finds  simply  a  balance  due,  as  in  this  css^* 
$114  00,  and  does  not  specify  the  result  reached  by  him  on  any  issue  eiih^- 
of  law  or  fact  submitted  for  his  investigation  and  made  by  the  pleading 
the  report  is  too  vague  and  indefinite ;  no  exceptions  can  be  made  intelh* 
gently  thereto;  nor  can  the  court  well  determine  whether  the  auditor «!«<' 
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)r  the  jury  review  with  facility  his  finding  on  any  issue  of  fact.  In 
e,  the  report  should  be  remanded  to  the  auditor  for  want  of  full- 
[  certainty. 

.  error  to  refuse  to  continue  a  cause  arising  on  exceptions  to  an  au- 
report  on  the  ground  of  time  to  procure  the  attendance  of  wit- 
vhen  the  exceptions  are  purely  matters  of  law,  and  all  the  facts 
y  to  determine  them  may  be  found  in  the  record  and  the  report. 

nuance.     Equity.     Practice  in  the  Superior  Court. 
Before  Judge  Rice.     Hall  Sui>erior  Court.    Sep- 
Term,  1875. 

•ted  in  the  opinion. 
J  &  Boyd,  for  plaintiff  lu  error. 
liANGSTON,  for  defendants. 
SON,  Judge. 

le  auditor's  report  in  this  case  exhibited  no  facts,  nor 
how  Ins  decision  on  any  point  of  law  submitted  by 
and  answer.  Points  of  law  and  issues  of  fact,  such 
ght  of  the  respective  parties  to  comnaissions  and  the 
certain  property,  the  contest  being  between  legatees 
ixecutors,  were  made  in  the  pleadings,  and  the  report 
ig  but  a  verdict  that  one  party  recover  of  the  other 

money.  The  auditor  should  have  reported  specif!- 
;  finding  on  the  facts,  on  each  issue  litigated  before 
d  his  ruling  upon  the  law  on  issues  of  law  made. 
'he  result  which  the  Code,  section  3137,  construed  in 
on  with  sections  3138,  3139,  3140,  3097,  4202, 4203, 
fans.  In  this  case,  exceptions  were  filed  for  want  of 
and  certainty,  and  were  overruled  by  the  court  below, 
k  that  it  erred  therein,  and  that  it  should  have  remand- 
jport  to  the  auditor  for  specifications  of  his  rulings  on 
and  findings  on  the  evidence  upon  the  issues  submitted 
lie  pleadings.     In  no  other  way  could  exceptions  on 

fact  to  the  conclusions  of  his  report  be  intelligently 
or  adjudicated  by  the  court  and  jury.  We  reverse 
;ment  on  this  ground. 
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2.  The  motion  for  a  oontiDuance  was  properly  overraled. 
The  record  and  the  report  fiimisheil  all  the  evidenoe  necessary 
to  |)ass  upon  the  exceptions,  and  there  was  no  necessity  for 
witnesses.  The  application  for  a  continuance  was  not  based 
upon  want  of  time  to  frame  exceptions,  but  for  want  of  time 
to  prove  them  by  testimony,  and  no  testimony  being  necessary 
for  the  purpose  except  tliat  in  court,  of  course  the  continuance 
was  properly  refused.  But  &s  we  hold  that  the  report  should 
have  been  remanded  for  want  of  certainty  and  fullness,  we 
reverse  the  judgment. 

Judgment  reversed. 


Elizabeth  Grubb,  administratrix,  plaiutiiT  in  error,  rt. 
Jacob  H.  Kolb  et  al.j  defendants  in  error. 

(Blhcklay,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.) 

If  a  complainant  in  equity  has  been  before  a  competent  tribunal  at  law,  which 
has  given  judgment  against  him,  that  judgment,  unless  reversed,  is  condo- 
sive  upon  him  in  the  other  forum  as  to  matters  of  defense  which  he  might- 
have  presented  at  the  proper  time. 

Equity.     Judgments.     Before  Judge  Hopkins.    Fultoc^ 
county.     At  Chambers.     June  15th,  1875. 

Reported  in  the  decision. 

R.  H.  Clark,  for  plaintiff  in  error. 

A.  W.  Hammond  &  Son,  for  defendants. 

Warner,  Chif  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defeiKi-^ 
ants,  to  recover  the  possession  of  a  certain  described  city  lot,!*' 
the  city  of  Atlanta,  or  asking  that  the  same  might  be  sold  fo^ 
her  benefit,  on  the  terms  and  conditions  as  tlierein  prayed  f<»^' 
The  defendants  demurred  to  the  complainant's  bill,  iucladio 
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Khibits  thereto  attache*!  as  a  part  thereof,  for  want  of 
'.  The  court  sustained  the  demurrer,  and  the  defendant 
ted. 

appears  from  the  complainant's  bill  and  exhibits,  tliat  the 
iants  therein  brought  an  action  of  ejectment  against  the 
lainant  to  recover  the  possession  of  the  same  lot  of  land, 
Quary,  1852,  and  obtained  ajudgraeot  therefor  in  1867. 
?bruary,  1871,  the  complainant  was  turned  out  of  poe- 
n  of  the  lot  under  that  judgment,  and  Kolb,  one  of  the 
(Iants,  was  put  in  possession  thereof.     Ou  that  trial  in 
)mmon  law  court,  the  complainant  claimed  the  right  to 
ossession  of  the  lot,   under  a  bond  for  title  from  Cone, 
uding  that  all  the  purchase  money  for  the  lot  had  been 
The  evidence  as  to  that  fact  was  conflicting,  and  the 
found  for  the  plaintiffs  in  that  suit,  now  defendants  in 
)resent  bill.     The  equity  which  the  complainant  now 
to  assert,  is,  that  inasmuch  as  a  part  of  the  purchase 
y  was  due  for  the  land,  that  was  an  equitable  defense 
die  was  not  bound  to  have  made  on  the  former  trial  in 
X)mmon  law  court,  and  therefore  slie  is  not  concluded  by 
common  law  judgment,  but  may  now  assert  her  right  to 
er  the  lot  in  a  court  of  equity.     Before  the  adoption  of 
Jode  the  general  rule  was  well  established  that  a  court  of 
y  would  interfere  to  set  aside  the  judgment  of  a  court 
ig  jurisdiction,  only  where  the  party  had  a  good  defense 
hich  he  was  entirely  ignorant,  or  where  he  was  prevented 
making  it  by  fraud  or  accident,  or  the  act  of  the  ad- 
party,  unmixe<l   with  fraud  or  negligence  on  his  part. 
Zenan  &  Rockwell  vs.  Miller,  2  KeUy^s  Reports,  325,  it 
leld   that   "if  a  complainant  in  equity  has  been  before 
Qpetent  tribunal  at  law,  which  has  given  judgment  against 
that  judgment,  unless  reversed,  is  conclusive  \\\ton  him 
le  other  forum,  even  as  to  matters  of  defense  which  he 
It  have  presented,  but  neglected  to  introduce  at  the  proj)er 
;  and  that,  too,  notwithstanding  the  decision  disallowing 
plea  was  erroneous."     See,  also,  Bosiwlck  vs.  Perkins,  1 
if  8  Reports,  136  ;  Stroup  vs,  Snllivan  &  Black,  2  Ibid., 
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275.     Since  tlie  adoption  of  the  Code,  when  a  party  is  sued 
on  the  common  law  side  of  the  court  and  has  an  eqoitable 
defense  thereto,  he  may  plead  such  equitable  defense  and  obtain 
the  same  relief  in  the  common   law  court  as  he  could  have 
done  in  a  court  of  equity,  in  all  cases  where  the  machinery  of 
the  common  law  court  is  adequate  by  moulding  the  verdict  so 
as  to  give  to  the  party  the  equitable  relief  which  he  claims. 
In  the  case  of  Fannin,  administrcUor,  vs.  Thomasson^  46  Geor- 
gia Reports,  533,  I  concurred  in  the  judgment  of  that  case, 
not  on  the  ground  that  the  plaintiff  could  go  into  equity  after 
he  had  been  before  the  common  law  court,  but  on  the  groand 
that  he  was  concluded  by  the  judgment  which  had  been  ren- 
dered in  the  case,  and  for  other  reasons  which  appear  in  my 
concurring  opinion.     Assuming  that  Cone  was  bound  to  make 
a  title  to  the  lot  to  the  complainant  when  the  balance  of  the 
purchase  money  due  for  the  lot  was  paid  (and  not  to  Carmi- 
chael  or  his  assignee,  to  whom  the  evidence  in  the  record  shows 
the  bond  was  |>ayable,)  she  had  full  knowledge  of  all  the  facts 
which  constituted  her  equitiible  defense  then,  as  well  as  she 
has  now,  and  was  bound  to  have  availed  herself  of  it  then, 
and  having  failed  to  do  so  she  is  now  concluded  by  that  judg- 
ment.    We  will  not  undertake  now  to  say  that  no  case  can 
arise  in  which  a  party  would  not  be  concluded  from  asserting 
his  equitsible  rights  in  a  court  of  equity  afler  a  judgment 
against  him  in  a  common  law  suit,  but,  as  a  general  rule,  in 
view  of  the  provisions  of  the  Code,  when  suetl,  he  should 
avail  himself  of  all  his  defenses,  both  legal  and  equitable,  then 
known  to  him,  or  he  will  be  amcluded;  for  the  public  inter- 
est requires  that  there  should  be  an  end  of  litigation,  and  that 
it  should  not  be  protracted  by  litigating  in  a  court  of  common 
law,  and  then  in  a  court  of  equity,  when  the  one  court  is  as  com- 
petent to  grant  adequate  relief  as  the  other.    There  is  noth- 
ing in  the  complainant's  case  as  made  by  her  bill  and  exhibits 
thereto,  which  will  take  it  out  of  the  general  rule  above  indi- 
cated.    The  common  law  court  in  which  the  judgment  was 
rendered  against  her  in  the  ejectment  suit  was  as  competent  to 
have  granted  to  her  the  same  equitable  relief  on  the  trial  of  that 
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sait,  if  she  had  sought  to  liave  obtained  it,  as  a  court  of  equity, 
the  aid  of  which  she  uow  invokes  after  the  lapse  of  several 
years;  and  although  she  may  not  be  technically  barred  by  the 
statute  of  limitations,  still  the  lapse  of  time  is  an  additional 
reason  in  favor  of  the  policy  of  the  law  which  forbids  the  re- 
opening of  the  judgment  of  the  court  in  a  case  in  which  she 
has  been  heard,  or  might  have  been  fully  heard,  in  relation  to 
the  same  equitable  rights  which  she  now  claims  in  her  bill. 
Ther6  was  no  error  in  sustaining  the  defendant's  demurrer. 
Let  the  judgment  of  the  court  below  be  affirmed. 


William  R.  Phillips,  plaintiff  in  error,  vs.  The  Ocmul- 
gee Mills,  defendant  in  error. 

(BLSCxxjnr,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

♦ 

I.  A  note  dated  November  9, 1864,  to  pay,  three  years  after  date,  one  hundred 
and  twenty-five  thousand  pounds  of  cotton,  to  be  delivered  in  any  cotton 
market  in  Georgia  outside  of  the  enemy's  lines,  the  consideration  whereof 
is  a  like  number  of  pounds  of  cotton  advanced  at  the  date  thereof,  is  not  a 
Confederate  contract  within  the  scaling  ordinance  of  1865. 

a.  Even  if  such  a  note  were  within  the  ordinance,  equity  would  not  scale  it, 
because  its  consideration  is  a  certain  quantity  of  cotton,  and  it  is  payable  in 
the  same  quantity  of  the  same  article,  without  interest,  three  years  thereaf- 
ter, and  the  measure  of  damage,  if  the  cotton  is  not  then  returned,  is  the 
▼altte  of  the  cotton  at  any  market  in  Georgia  when  the  breach  occurs, 
which  is  long  after  the  war. 

3.  Nor  is  such  a  note  illegal  because  the  maker  did  not  have  the  cotton  in 
hand  at  the  date  thereof,  but  had  to  arrange  for  its  payment  by  purchase. or 
otherwise  when  it  matured. 

4.  A  note  given  for  cotton,  not  at  the  time  of  the  bargain,  but  subsequently 
thereto  and  antedated  by  the  maker,  who  is  the  buyer,  and  signed  by  him, 
takes  the  parol  bargain  and  sale  out  of  the  statute  of  frauds. 

5.  The  exercise  of  ownership  over  the  cotton  bargained,  by  using  a  portion 
thereof  for  the  purpose  for  which  it  was  bought,  and  by  selling  one  half  of 
the  quantity  purchased  to  a  third  person,  or  either  of  these  acts  of  owner- 
ship, is  such  constructive  acceptance  as,  independently  of  any  note  or  mem- 
oiandum,  would  take  the  parol  bargain  out  of  the  statute  of  frauds. 

6.  The  question  of  delivery  or  non-delivery  of  the  thing  sold  is  a  question  of 
what  was  the  intention  of  the  parties ;  and  where,  out  of  five  or  six  hun- 
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dred  bales  of  cotton  stored  in  a  warehouse,  one  hundred  and  tweaty-frre 
thousand  pounds  are  bargained  and  sold  for  the  purpose  of  being  used  in 
a  factory  near  thereto,  and  the  buyer,  after  the  bargain  and  sale  to  him, 
sold  one-half  to  his  partner  in  the  factory,  and  a  portion  of  that  first  bought 
is  consumed  in  the  factory  by  the  partnership,  and  the  first  buyer  has  re- 
ceived from  his  partner  full  pa3rment  for  his  half  in  another  lot  of  cotton  of 
the  same  quantity  at  another  place,  such  use  and  acts  and  circumstances 
show  the  intention  of  the  parties  to  treat  the  entire  one  hundred  and  twen- 
ty-five thousand  pounds  as  delivered  for  consumption  in  the  factory,  to  be 
weighed  as  needed  from  time  to  time,  and  altogether  amount  to  a  sufficient 
delivery  thereof,  though  the  whole  quantity  sold  was  not  weighed  and  sev- 
ered from  the  bulk. 

7.  Newly  discovered  testimony,  consisting  of  facts. within  the  knowledge  of 
witnesses  called  by  the  movant  and  examined  on  the  trial,  will  not  aathor- 
ize  a  new  trial. 

8.  Though  the  court  may  err  in  isolated  portions  of  its  charge,  yet  if,  when 
taken  as  a  whole,  the  charge  gives  the  law  of  the  case  in  substance  to  the 
jury,  and  the  verdict  is  right  upon  the  law  and  facts,  and  a  new  trial  be 
refused,  this  court  will  not  interfere. 

Scaling  ordinance.  EJquity.  Promissory  notes.  Coutracts. 
Statute  of  frauds.  Sales.  Delivery. .  New  trial.  Before 
Judge  Hall.  Fulton  Superior  Court  October  Adjourned 
Term,  1874. 

Reported  in  the  opinion. 

P.  L.  Mynatt  ;  A.  W.  Hammond  &  Son  ;  Peeples  & 
Howell,  for  plaintiff  in  error. 

E.  W.  Beck  ;  A.  M.  Speer;  B.  H.  Hill  &  Son,  for  de- 
fendant. 

Jackson,  Judge. 

The  Ocmulgee  Mills,  a  corporation  in  Georgia,  bargained 
and  sold  to  Phillips,  one  hundred  and  twenty-five  thousand— 
j)ounds  of  cotton  out  of  a  bulk  of  five  or  six  hundred  balc^ 
.stored  in  a  warehouse  near  the  factory  of  that  name.    Thc^ 
cotton  sold  was  not  all  weighed  and  separatetl  from  the  balk^ 
but  some  of  it  was  used  by  the  factory,  wliich  factory  ha*^^ 
been  leased  to  Philli|>s  and  White,  his  partner,  and  was  the- ^ 
run  by  them.     After  the  cotton  was  bargaineil  and  sold  by 
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^1  to  Phillips,  Phillips  sold  one-half  to  his  partner,  White* 
a  like  quantity  of  cotton,  (sixty-two  thousand  five  hun- 
1  pounds,)  in  another  place,  and  received  from  him  that 
on.  In  a  short  time  after  the  sale  the  cotton  and  factory 
e  burnt  by  the  Federal  army.  Aft^erwards,  Phillips  gave 
note  to  the  Ocmulgee  Mills  for  the  cotton,  pursuant  to  the 
3I  bargain,  promising  to  pay  the  company  three  years  after 
»,  at  any  market  in  Georgia  out  of  the  enemy's  lines,  one 
idred  and  twenty-five  thousand  pounds  of  cotton.  Suit 
1  brought  by  the  Ocmulgee  Mills  on  this  note,  and  a  ver- 
;  rendered  for  the  plaintiff  for  the  lowest  proven  value  of 
cotton  in  the  markets  of  Georgia  at  the  time  of  the  breach, 
motion  was  made  for  a  new  trial  ,*  it  was  overruled,  and 
)r  is  assigned  on  the  judgment  of  the  court  overruling  that 
tion  on  all  the  grounds  alleged  in  it.  We  shall  consider 
h  of  these  grounds  as  are  important  and  necessary  to  con- 
I  the  case.     , 

,  2.  The  promissory  note  is  for  the  same  number  of  pounds 
otton  as  is  the  consideration  of  it.  It  is  payable  in  cotton ;  it 
J  given  for  cotton  ;  it  fell  due  long  after  the  war  was  ended, 
I  not  being  paid  then  in  cotton  when  the  contract  was  broken, 
damages  were  the  value  of  cotton  then.  The  mere  fact  that 
vas  made  in  1864  does  not  make  it  a  Confederate  contract, 
as  to  be  within  the  ordinance  of  1865.  It  was,  in  effect, 
ton  loaned  to  be  returned  in  the  same  weight  of  cotton 
ee  years  thereafter.  It  had  as  well  be  said  that  so  much 
d  advanced,  to  be  returned  in  the  same  quantity  of  gold  at 
end  of  three  years,  would  be  a  Confederate  contract,  sub- 
to  be  scaled.  Even  if  within  the  letter  of  the  ordinance, 
bin  which  we  do  not  think  it  falls,  it  is  certainly  in  no 
§ible  view  within  its  sense  or  spirit  or  intention.  On  the 
trary,  it  is  eminently  right  and  just  that  a  thing  of  value 
led  without  interest,  to  be  returned  in  kind  at  the  end  pf 
ee  years,  should  be  returned  in  kind ;  and  if  not  so  re- 
ned,  it  is  equally  just  and  equitable  that  its  value  at  the 
^e  of  the  breach  of  the  contract  should  be  then  paid.  The 
'ue  measured  by  the  jury  in  this  case  was  the  lowest  price 
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of  cotton  proven  at  many  of  the  Greorgia  markets,  and  as  the 
buyer  or  borrower  agreed  to  pay  in  kind  at  any  of  those  mar- 
kets, we  think  the  proof  proper  and  the  measure  right 

3.  Nor  do  we  think  such  a  note  or  bargain  ill^I  because 
the  defendant  did  not  then,  at  the  time  of  the  bargain,  have 
the  cotton  on  hand,  ready  to  be  delivered  at  the  end  of  three 
years.  Such  a  principle  would  make  illegal  every  loan  of 
corn  by  one  neighbor  to  another,  to  be  returned  at  the  end  of 
the  season  wlien  the  new  crop  came  in.  It  was  in  no  sense  a 
6i)eculation  on  the  future  price  of  cotton,  nor  does  it  at  all  ap- 
proach the  idea  of  gambling.  It  was  simply  an  advance  of 
cotton,  to  be  returned  in  cotton  at  a  future  time,  and  perfectlj 
legal  so  far  as  we  can  see. 

4.  But  the  trade,  at  the  time  it  was  made,  was  in  parol,  and 
it  is  urged  that  it  is  within  the  statute  of  frauds,  and  there- 
fore void.  Afler  the  trade  was  made  and  the  cotton  was 
burned,  and  before  this  suit  was  brought,  the  defendant  gave 
his  note  for  the  cotton,  and  dated  it  back  to  the  time  of  tlie 
trade.  We  think  such  act  on  his  part  takes  the  case  witiiout 
the  operation  of  the  statute.  If  the  contract  be  reduced  to 
writing,  signed  by  the  party  to  be  charged,  any  time  before 
suit  brought,  it  is  enough;  especially  if  dated  by  him  at  the 
time  of  the  contract.  It  relates  back  and  becomes  part  of  the 
contract,  and  it  does  not  matter  that  it  was  written  and  signed 
after  the  thing  sold  was  destroyed,  if  there  was  no  fraud  in 
procuring  the  note,  and  if  the  party  charging  himself  knew 
the  destruction  of  what  he  bought.  He  should  be  commend- 
ed for  doing  what,  in  honor  and  justice,  he  ought  to  have 
done,  to-wit:  to  put  in  writing  the  truth  about  the  trade  he  . 
had  fairly  made,  though  without  fault  on  the  psLvt  of  the  seller, 

it  had  been  of  no  profit  at  all  to  him.  Such  conduct  ap- 
proaches tlie  rectitude  of  the  man  commended  in  scripture, 
who  "sweareth  to  his  own  hurt,"  and  is  all  the  more  ad- 
mirable in  these  times  when  such  virtue  is  so  rarely  exhibited. 
Tiie  giving  the  note,  then,  if  it  be  not  strictly  in  legal  par- 
lance a  ratification  of  the  parol  contract,  operates  so  to  bind 
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le  defendant  as  to  take  the  note  out  of  the  statute  of  frauds: 
benjamin  on  Sales^  152,  and  cases  cited. 

5.  But  if  this  note  had  not  been  given,  the  acts  of  owner- 
lip  over  the  cotton  sold,  exercised  by  him  after. the  purchase, 
ould  themselves  amount  to  an  acceptance  of  the  cotton  by 
le  buyer  and  would  take  the  case  out  of  the  operation  of  the 
atute.  He  sold  half  of  it  and  got  exactly  the  same  quanti- 
'  from  the  person  to  whom  he  sold,  delivered  to  him  at  an- 
:her  place ;  or  in  other  words,  he  exchanged  sixty-two  thou- 
ind  and  five  hundred  pounds  of  that  bought  at  the  Ocmul- 
3e  mills'  warehouse  for  sixty-two  thousand  and  five  hundred 
Dunds  near  another  factory  which  he  had  in  operation  in 
ewton  county.  He  also  used  in  the  factory  leased  by  him- 
flf  and  partner  a  portion  of  the  cotton  bought.  The  law  is 
ell  settled  that  such  acts  of  ownership  amount  to  construc- 
ve  acceptance,  and  bind  the  buyer,  taking  the  case  out  of 
le  statute  of  frauds:  Benjamin  on  Sales,  108-9,  et  seq. 
he  principle  stated  by  an  eminent  judge,  and  quoted  by  Ben- 
min,  is,  **if  the  vendee  does  any  act  to  the  goods,  of  wrong 

'  he  is  not  owner  of  the  goods,  and  of  right  if  he  is  owner 
^  the  goods,  the  doing  of  that  act  is  evidence  that  he  has 
rcepted  them."  It  is  not  to  be  imagined  without  great  want 
'  charity,  especially  when  dealing  with  one  who  put  his  con- 
act  in  writing,  after  the  destruction  of  the  property  he  had 
)ught,  and  gave  his  note  for  a  thing  then  burnt  up,  that  he 
ould  either  spin  in  his  factory  or  sell  to  another  that  which 
5  had  not  accepted  and  which  did  not  belong  to  him. 

6.  In  regard  to  the  delivery  of  the  cotton  advanced,  we 
lid  from  our  best  view  of  the  authorities  examined,  that  in 
case  of  this  sort,  the  question  turns  on  the  intention  of  the 
irties  to  be  gathered  from  all  the  facts  of  the  case :  Benjamin 
1  Sales,  221,  228,  and  cases  cited,  238.  We  think  the  facts 
ere,  show  that  the  parties  intended  the  cotton  to  be  con- 
dered  as  delivered,  and  it  was  so  regarded.  So  much  of 
le  cotton  was  bought;  it  was  bought  in  a  warehouse  a<lja- 
;nt  to  the  factory  the  buyer  was  running ;  it  was  bought  to 
B  worked  up  in  that  factory  ;  it  was  to  be  stored  in  the  ware- 
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house  where  it  was;  it  was  to  remain  there  at  the  risk  of  the 
buyer;  the  buyer  used  it  as  owner;  he  exchanged  half  to  his 
partner  in  the  lease  of  the  factory  for  an  equal  quantity  that 
partner  had  elsewhere ;  some  of  it  was  consumed  in  the  fa^ 
tory  ;  these  facts,  we  think,  show  the  intention  of  the  parties 
to  treat  the  number  of  pounds  as  delivered,  though  they  were 
not  separated  from  the  bulk  out  of  which  these  pounds  were  to 
be  used.  It  seems  to  us  that  the  parties  intended  it  to  be 
treated  as  delivered,  and  to  be  weighed  as  used  ;  and  there 
could  be  nothing  accomplished  by  separating  the  part  sold, 
from  the  bulk,  except  as  it  was  taken  to  the  &ctory  in  small 
quantities  and  worked  up.  And  this  seems  to  have  been  the 
course  pursued.  We  think  these  facts  distinguish  this  case,  from 
Bowet'8  V8.  Ander807iy  49  Georffia  Reports j  143.  In  that  case, 
the  doctrine  of  constructive  acceptance  and  delivery  was  oot 
made  by  the  facts,  or  considered  by  the  court,  as  is  shown  in 
the  close  of  the  opinion. 

7.  In  regard  to  the  newly  discovered  evidence,  we  think  it 
wholly  insufficient  to  authorize  a  new  trial.  It  is  simply  evi- 
dence in  the  breast  of  witnesses  examined  and  called  by  the 
defendant  himself,  and  which  he  did  not  draw  out  It  was 
his  own  fault  if  the  examination  was  not  full,  and  the  prece- 
dent would  be  dangerous  and  work  interminable  delays,  if 
allowed  to  grow  into  a  principle  or  rule  of  action  goveruiug 
new  trials. 

8.  On  the  whole,  we  think  that  the  law,  in  the  main,  was 
properly  given  by  the  court,  though  there  may  be  some  isola- 
ted errors  in  portions  of  tlie  charge;  and  as  the  verliet  is 
right,  we  believe,  and  rests  on  law  and  fact  abundant  to  sus- 
tain it,  we  will  not  disturb  it. 

Judgment  affirmed. 
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Kehler  &  Brother  et  al.,  plaintifis  in  error,  vs.  The  G. 
W.  Jack  Manufacturing  Company  6<  a/.,  defendants  iu 
error. 

G.  W.  Jack,  plaintiff  in  error,  vs.  Kehler  &  Brother  et 
aLf  defendants  in  error. 

1.  The  superior  courts  of  this  state,  under  the  constitution  of  1868,  have  no 
authority  to  incorporate  manufacturing  companies. 

2.  Where  property  has  been  sold  by  an  insolvent  debtor,  which  it  is  sought 
to  make  liable  to  his  debts,  a  receiver  will  not  be  appointed  to  take  the 
same  out  of  the  hands  of  the  purchasers,  where  the  latter  are  not  charged 
to  be  insolvent. 

3.  Where  a  bill  is  amended  by  the  addition  of  a  prayer  for  an  injunction  to 
restrain  a  defendant  against  whom  no  such  order  was  originally  prayed,  he 
is  entitled  to  notice  and  to  an  opportunity  to  show  cause  to  the  contrary. 

4.  Where  cross-bills  of  exception  are  sued  out,  they  constitute  two  distinct 
cases,  and  the  clerk  is  authorized  to  tax  full  costs  in  each  case.     (R.) 

Constitutional  law.  Corporations.  Debtor  and  creditor. 
Receiver.  Injunction.  Practice  in  the  Superior  Court.  Be- 
fore Judge  Peeples.  Fulton  Superior  Court.  October 
Term,  1876. 

After  the  decision  was  pronounced  in  the  above  cases  the 
question  was  submitted  to  the  court  as  to  wliether  the  clerk 
of  the  supreme  court  was  authorized  to  tax  full  costs  in  each 
case,  or  whether,  as  but  one  record  had  been  forwarded,  though 
two  bills  of  exception  were  sued  out,  he  was  only  entitled  to 
charge  the  costs  as  in  one  case.  The  court  held  as  set  forth  in 
the  fourth  head-note. 

Reported  in  the  decision. 

L.  J.  Glenn  &  Son;  P.  L.  Mynatt,  for  plaintiffs  in  error 
in  first  case,  and  for  defendants  in  second. 

John  L.  Hopkins;  A.  W.  Hammond  &  Son,  for  defend- 
ants in  error  in  first  case,  and  for  plaintiff*  in  second. 
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Warner^  Chief  Justice. 

This  was  a  bill  filed  by  the  oomplainants  against  the  de- 
fendants^ praying  for  an  injunction  and  the  appoiutraentofa 
receiver.     On  the  hearing  of  the  motion  the  defendants,  W. 

F,  Jack  &  Holland,  demurred  to  the  complainant's  bill  for 
want  of  equity,  and  also  answered  the  bill  without  prejudice 
to  the  demurrer.  The  presiding  judge,  after  considering  the 
allegations  in  the  bill,  the  demurrer  thereto,  and  the  answer 
of  the  defendants,  granted  an  injunction  restraining  W.  F. 
Jack  &  Holland  from  paying  anything  to  G.  W.  Jack  on 
account  of  the  purchase  mentioned  in  the  bill,  and  restralD- 
ing  G.  W.  Jack  from  transferring,  collecting  or  disposing  of 
any  of  the  acceptances  of  Jack  &  Holland  held  by  him,  and 
denied  the  prayer  for  the  api>ointment  of  a  receiver;  where- 
upon both  parties  excepted.  The  two  cases  were  ai^ued  to- 
gether here. 

The  complainants  allege  that  they  are  the  creditors  of  the 

G.  W.  Jack  Manufacturing  Company,  chartered  by  the  su- 
perior court  of  Fulton  county,  in  the  spring  of  1875;  that 
siiid  company  is  insolvent;  that  G.  W.  Jack  has  sold  the  prop- 
erty of  said  corporation  to  W.  F.  Jack  &  Holland  without 
any  authority  to  do  so,  and  that  said  sale  is  void,  and  there- 
fore insist  that  the  proj^erty  of  said  corporation  in  the  hands 
of  Jack  &  Holland,  purchased  by  them  of  G.  W.  Jack,  is  the 
assets  of  said  corporation,  and  should  be  applied  to  the  pay- 
ment of  its  debts;  that  Jack  &  Holland  knew  when  they  pur- 
chased the  property  that  it  was  the  property  of  said  coqwra- 
tion,  and  they  pray  that  it  may  be  taken  out  of  their  possession 
and  placed  in  the  hands  of  a  receiver,  to  be  applied  to  the  pay- 
ment of  the  debts  of  the  cor|X)ration.  There  is  no  allegation 
in  the  complainants'  bill  that  Jack  &  Holland  are  insolvent. 
There  was  no  prayer  in  the  original  bill  for  an  injunction 
against  G.  W.  Jack,  but  after  the  judge  had  granted  the  injunc- 
tion as  before  stated,  he  allowed  the  complainants  to  amend 
the  prayer  of  their  bill,  and  to  pray  for  an  injunction  against 
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G.  W.  Jack  without  giving  him  any  notice  to  show  cause 
why  it  should  not  be  granted. 

1.  The  demurrer,  for  want  of  equity,  presents  the  question 
whether  the  superior  court  of  Fulton  county  ha<l  the  power 
and  authority,  under  the  provisions  of  the  constitution  of  1868, 
to  incorporate  the  G.  W.  Jack  Manufacturing  Company  as 
set  forth  in  the  complainants'  bill.  In  our  judgment  the  su- 
perior court  of  Fulton  county  had  no  such  power.  The  con- 
stitution declares  that  ''the  general  assembly  shall  have  no 
power  to  grant  corporate  powers  and  privileges  to  private 
companies,  except  to  banking,  insurance,  railroad,  canal,  nav- 
igation, mining,  express,  lumber,  manufacturing  and  telegraph 
companies;  nor  to  make  or  change  election  precincts;  nor  to 
establish  bridges  and  ferries;  nor  to  change  names  or  legiti- 
mate children;  but  it  shall  prescribe  by  law  the  manner  in 
which  such  powers  shall  be  exercised  by  the  courts."  What 
powers  are  to  be  exercised  by  the  courts,  as  prescribed  by  law, 
under  this  section  of  the  constitution  ?  Obviously  those  pow- 
ers which  the  general  assembly  is  denied  the  power  to  grant, 
and  not  those  which  are  excepted,  to- wit:  banking,  insurance, 
railroad,  canal,  navigation,  mining,  express,  lumber,  manu- 
facturing and  telegraph  companies.  The  corporations  which 
the  courts  are  authorized  to  create,  as  prescribed  by  law,  are 
such  as  the  general  assembly  is  denied  the  power  to  create, 
and  as  the  general  assembly  has  the  power  and  authority  to 
create  a  manufacturing  cor[x>ration,  the  courts  have  not  that 
power  delegated  to  them.  In  our  judgment,  it  was  the  true 
intent  and  meaning  of  the  constitution  to  confer  upon  the 
general  assembly  the  exclmive  power  to  grant  charters  to  all 
tlie  excepted  companies  named  therein,  and  this  view  of  the 
question  is  manifested  by  the  fact  that  in  this  same  section 
the  powers  of  the  general  assembly  are  restricted  in  relation 
to  some  of  the  excepted  companies  mentioned  in  the  consti- 
tution. If  the  excepted  companies  were  not  intended  to  be 
chartered  by  the  general  assembly,  why  impose  restrictions 
upon  that  body  in  making  the  grant  of  corporate  powers  to 
any  of  them?    If  the  general  assembly^  under  the  constitu- 
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lion,  can  delegate  the  power  to  the  courts  to  charter  a  mauo- 
facturing  cooipuuy,  it  can  del^ate  the  power  to  the  courts  to 
charter  banks  and  railroad  companies  with  equal  propriety; 
for  the  one  is  as  much  within  the  constitutional  exception  as  the 
others.  The  fair  and  reasonable  interpretation  of  this  section 
of  the  constitution  is  that  the  general  assembly  has  the  pow- 
er to  delegate  by  law  authority  to  the  courts  to  grant  ooqior- 
ate  ix)wers  and  privileges  to  private  companies,  except  to 
banking,  insurance,  railroad,  canal,  navigation,  mining,  ex- 
press, lumber,  manufacturing  and  telegraph  companies. 

2.  The  appointment  of  receiver  was  properly  refused  by 
the  chancellor,  as  it  does  not  appear  that  Jack  &  Hollaod, 
who  claim  title  to  the  property,  are  insolvent,  and  therefore 
there  was  not  such  danger  of  destruction  or  loss  of  the  prop- 
erty as  would  have  required  the  chancellor  to  take  it  out  of 
their  possession  and  place  it  in  the  hands  of  a  receiver. 

3.  We  are  of  the  opinion  that  the  chancellor  erred  in 
granting  the  injunction  against  G.  AV.  Jack  on  the  statement 
of  facts  ilisclose<.l  in  the  record.  There  was  no  prayer  for  an 
injunction  in  the  original  bill  against  G.  W.  Jack;  butaffer 
the  judgment  of  the  chancellor  was  rendered  granting  an  in- 
junction against  him,  without  any  prayer  therefor,  the  com- 
plainants were  allowed  to  amend  their  bill  so  as  to  pray  for 
an  injunction  against  him.  When  the  bill  was  amended 
praying  for  an  injunction  against  G.  W.  Jack  he  was  entitled 
to  notice  to  show  cause  why  the  injunction  should  not  be 
granted  either  by  filing  his  answer  or  otherwise.  Inasmuch 
as  he  did  not  have  reasonable  notice  of  the  amendment  of  the 
complainants'  bill  praying  for  an  injunction  against  hira,  and 
no  opportunity  to  show  cause  why  the  injunction  should  not 
issue  against  him,  either  by  filing  his  answer  or  otherwise,  be- 
fore the  injunction  was  granted,  we  reverse  the  judgment  of 
the  chancellor  granting  the  same  as  to  him. 

Let  the  judgment  of  the  court  below  be  reversed  in  the 
one  case  and  affirmed  in  the  other. 
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George  T.  Coxwell,  plaintiff  in  error,  vs.  J.  E.  De- 
Vaughn,  defendant  in  error. 

A  creditor  having  both  a  crop  lien  and  an  open  account  of  younger  dale,  may 
appropriate  to  either,  at  his  option,  the  proceeds  of  a  bale  of  cotton  deliv- 

l^  ered  to  him  by  his  debtor,  with  instructions  to  sell  to  the  best  advantage 
and  keep  the  money.  After  the  money  has  been  realized  by  the  creditor 
and  appropriated  by  him  to  the  account,  it  is  too  late  for  the  debtor  to  di- 
rect its  appropriation  to  the  lien. 

Debtor  and  creditor.  Appropriation  of  payments.  Be- 
fore Judge  Clark.  Macon  Superior  Court.  May  Term, 
1875. 

Reported  in  the  opinion, 

Thomas  P.  Loyd,  by  brief,  for  plaintiff  in  error. 

No  api)earance  for  defendant. 

Bleckley,  Judge. 

The  creditor  held  a  crop  lien  and  an  open  account  of  young- 
er date.  The  debtor  delivered  to  him  a  bale  of  cotton,  with 
no  direction  but  to  sell  to  the  best  advantage  and  keep  the 
money.  The  creditor  sold  the  cotton  and  applied  the  money 
to  the  account.  He  foreclosed  the  crop  lien,  and  the  debtor 
thereupon  filed  his  aflBdavit  resisting  its  enforcement,  and  in- 
sisted that  the  proceeds  of  the  cotton  should  go  in  reduction 
or  in  discharge  of  the  lien.  We  think  the  presiding  judge 
was  clearly  right  in  holding  that  the  creditor  was  free  to  ap- 
propriate the  payment  as  he  did:  Code,  section  2869;  1  Kelly, 
241 ;  45  Geoi*ffia  Reports,  565. 

Judgment  affirmed. 
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Hamilton  M.  Hammett^  plaintiff  in  error,  v-a.  Jakes  3. 
Morris,  defendant  in  error. 

1.  A  judgment  against  a  garnishee  is  ancillary  to,  and  dependent  upon,  the 
judgment  against  the  principal  debtor.  When  the  latter  is  paid  off  and 
satisfied  the  former  is  functus  officio;  the  purpose  for  which  it  was  en- 
tered up  has  been  accomplished  in  another  way,  and  it  ceases  to  be  a  Talid 
process  for  any  purpose  except,  perhaps,  for  costs. 

2.  Therefore,  its  transfer  by  the  plaintiff  to  the  principal  debtor  after  the  judg- 
ment against  such  principal  debtor  is  satisfied,  conveys  no  title  to  him  to 
the  judgment  against  the  garnishee,  and  all  subsequent  transfers,  being  d^ 
pendent  upon  the  validity  of  this  first'  assignment,  are  equalljT  invalid.  The 
debt  due  by  the  garnishee  to  the  principal  debtor  is  a  valid,  subsisting 
debt,  but  the  judgment,  as  a  process  for  its  collection,  is  extinguished. 

3.  Where  no  record  is  forwarded  with  the  bill  of  exceptions,  under  an  ag^c^ 
ment  of  counsel  to  have  the  case  argued  and  decided  on  the  bill  of  excep- 
tions, the  writ  of  error  will,  on  motion,  be  dismissed.     (R.) 

4.  Where,  pending  a  motion  to  dismiss  on  account  of  the  absence  of  the 
record,  the  record  arrives,  and  it  appears  that  such  paper  would  have  been 
forwarded  at  the  proper  time  had  it  not  been  for  the  act  of  the  moTing 
party,  the  writ  of  error  will  not  be  dismissed.     (R.) 

Garnishment.  Judgments.  Practice  in  the  Supreme  Court. 
Before  Judge  Knight.  Cobb  Superior  Court.  November 
Term,  1875. 

When  this  case  was  called  a  motion  was  made  by  counsel 
for  defendant  to  dismiss  the  writ  of  error  because  no  record 
had  been  forwarded.  It  was  replied  that  this  omission  was 
caused  by  an  agreement  of  counsel  indorsed  on  the  bill  of  ex- 
ceptions as  follows: 

"  We  acknowledge  full  and  complete  service  of  notice  that 
this  bill  of  exceptions  has  been  signed  and  certified,  and  we 
waive  all  other  service  or  notice;  and  as  the  entire  evidence 
and  record  in  the  case  are  embodied  and  copied  in  the  bill  of 
exceptions,  we  agree  that  this  case  may  be  heartl  and  deciJeil 
upon  this  bill  of  exceptions  alone,  without  filing  in  the  office 
of  the  clerk  of  Cobb  superior  court,  and  without  any  rec<»r(i 
or  certificate  being  sent  up  by  such  clerk.  This  the  23d  of 
December,  1875.  (Signed)        W.  T.  &  W.  J.  Wink, 

"  Attorneys  for  defendant  in  emfr." 
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Pending  the  argument  of  this  motion  the  court  adjourned 
for  the  night.  When  it  convened  on  the  next  day  counsel 
for  plaintiff  in  error  presented  a  transcript  of  the  record,  duly 
certified,  which  he  had  procureii  in  the  interim. 

The  motion  was  overrule<l,  the  court  enunciating  the  prin- 
ciples embraced  in  head-notes  three  and  four. 

For  the  remaining  facts,  see  the  opinion. 

Geobge  N.  Lester;  C.  D.  Phillips,  for  plaintiff  in  error. 
W-  T.  &  W.  J.  Winn,  for  defendant. 
Jackson,  Judge. 

Hill  sued  Bisauer,  and  garnished  Morris,  obtaining  judg- 
ment against  both.  Bisauer  paid  Hill  the  whole  amount  due 
him,  and  the  judgment  against  Bisauer  was  satisfied.  There- 
upon Hill  transferred  the  judgment  against  Morris,  the  gar- 
nishee, to  Bisauer;  Bisauer  transferred  it  to  Phillips,  and 
Philli|)6  to  Hammett,  who  had  it  levied  n|)on  Morris'  prop- 
erty. Morris  filed  an  affidavit  of  illegality  on  tlie  ground 
that  the  original  judgment,  or  main  judgment,  against  Bisa- 
uer having  been  satisfied,  the  ancillary  judgment  against  the 
garnishee  vf^  functus  officio^  and  could  not  be  enforced  in  the 
hands  of  Bisauer  or  his  transferee  against  Morris.  The  court 
sustained  the  illegality,  and  this  is  the  single  question  for  re- 
view. 

We  think  this  case  is  controlled,  in  principle,  by  the  case 
of  Brannon  vs.  Noble^  8  Georgia  Reports^  549.  There  it 
was  held  that  a  judgment  against  the  garnishee  could  not  be 
pleaded  in  bar  of  a  suit  against  the  garnishee  by  the  assignee 
of  his  creditor,  who  got  control  of  the  debt  even  after  the  gar- 
nishment was  served.  It  was  ruled  that  nothing  short  of 
payment  by  the  garnishee  of  the  judgment  against  him  would 
do,  and  it  is  expressly  said  by  the  court  that  in  case  the  plain- 
tiff in  garnish melit  seeks  and  obtains  satis&ction  out  of  hia 
awn  debtoTj  the  judgment  on  the  garnishment,  except  for 
costs^  would  be  extinguished.    To  the  same  effect  is  the  case 
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of  Cook,  administrator,  V9.  Field,  3  Alabama,  53.  Nor  do 
we  see  how  it  could  well  be  ruled  otherwise  on  principle. 
The  moment  the  plaintifT  in  garnishment  is  paid  his  debt 
by  liis  own  debtor  he  ceases  to  have  any  right  to  enforce 
that  debt,  or  a  judgment  thereon,  or  ancillary  thereto,  against 
anybody,  his  debtor's  debtor  or  anybody  else.  Well,  if  he 
hud  no  right  to  enforce  the  judgment  himself,  it  is  difficult  to 
see  how,  by  transferring  the  judgment  to  another,  he  oould 
confer  whal  he  did  not  possess.  This  view,  of  itself,  seems 
perfectly  conclusive  of  the  case;  but  if  we  look  at  it  further, 
the  troubles  multiply.  The  judgment  against  the  garnishee 
often  cannot  be  for  the  whole  debt  he  owes.  It  is  measured 
by  the  debt  his  creditor  owes  the  plaintiff  in  garnishment.  If 
it  be  held  to  be  a  valid  judgment  in  the  hands  of  his  creditor, 
as  transferee,  part  of  the  debt  he  owed  in  such  case  would  be 
in  parol  and  part  in  judgment  And  the  creditor  would  hold 
against  his  debtor  for  the  same  note  or  account,  a  judgment 
for  part  and  the  original  evidence  of  indebtedness  for  the  re- 
mainder. We  cannot  think  that  the  law  in  regard  to  gar- 
nishment, intended  such  hacking  to  pieces  and  cutting  into 
disjointed  and  dissimilar  fragments  choses  in  action.  If  we 
follow  the  line  indicateil  in  8  Georgia  ReportSy  no  such  con- 
fusion will  result.  The  plaintiff  in  garnishment  can  obtain 
his  judgment  for  what  is  due  him,  and  the  defendant,  when 
he  pays  it,  can  plead  it  in  part  payment  against  his  creditor 
by  plea,  if  before  judgment,  or  by  affidavit  of  ill^lity, 
if  after.  Besides,  how  is  the  garnishee  bound  by  the  amount 
of  the  judgment  so  obtained  against  him?  As  between 
himself  and  the  plaintiff  in  garnishment,  it  is  easy  to  see 
that  both  are  bound,  because  they  are  the  parties  litigant; 
but  the  creditor  of  the  garnishee  has  no  right  to  take 
part  in  the  issue  between  the  plaintiff  and  defendant  in 
garnishment  to  produce  testimony  or  cross-examine  wit- 
nesses, or  shai)e  pleadings  or  otherwise.  If  the  creditor  of 
the  garnishee  be  not  bound  by  the  ju<lgmeat,  is  the  ganii- 
shee  bound?  The  plaintiff  in  garnishment  may  accept  the 
answer  as  full,  and  take  judgment  against  the  garnishee  for 
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nrhat  he  and  the  garnishee  please  to  agree  upon,  and  it  binds 
them  between  themselves,  but  cannot  bind  the  creditor  of  the 
ramishee,  and  therefore  cannot  bind  the  garnishee  as  between 
tiimself  and  his  creditor.  Tlie  case  is  wholly  dissimilar  to 
that  of  collateral  securities.  There  the  holder  of  such  secu- 
rities is  trustee  for  his  debtor,  and  the  debtor  is  bound  by  the 
judgment  obtained  against  such  securities,  because  he  has 
iroluntarily  placed  them  in  the  hands  of  his  creditor,  and  the 
relation  of  trustee  and  cestui  que  trust  subsists  between  them. 
But  the  plaintiff  in  garnishment  is  no  such  trustee,  but  the 
mtagonist  of  the  debtor.  He  is  after  his  money,  and  to  get 
It,  he  is  suing  his  own  debtor,  and  his  debtor's  debtors  too;  he 
is  the  antagonist  of  both,  and  in  no  sense  that  we  can  see  trus- 
tee for  either.  Nor  do  we  think  any  payment  by  thedefend- 
int  to  the  transferee  of  the  judgment  can  revive  it.  It  is  a 
process  of  the  court;  it  has  accomplished  its  purpose;  it  has 
made  the  money  for  the  plaintiff  in  garnishment  by  forcing 
it  out  of  the  original  debtor;  it  is  dead,  and  no  act  of  the 
defendant,  any  more  than  of  the  plaintiff,  can  bring  it  to  life 
igain.  It  is  a  mere  branch  of  a  tree,  fed  by  the  sap  of  the 
parent  trunk;  when  the  tree  died,  the  branch  withered; 
thenceforth  it  can  bear  no  fruit,  but  had  as  w^ell  be  bundled 
lip  and  burnt. 

We  hold,  therefore,  that  the  debt  due  by  Morris  to  Bisauer, 
LiDless  barred  by  the  limitation  acts,  may  be  enforced,  but  it 
cannot  be  collected  by  this  defunct  process. 

Judgment  affirmed. 


James  M.  Wicker,  plaintiff  in  error,  vs.  William  Henry 
Woods  &  Company,  defendants  in  error. 

1,  Irregularities  in  proceedings  to  foreclose  a  crop  lien  constitute  no  ground 
to  set  aside  the  verdict  rendered  thereon.  Such  objections  should  be  taken 
at  the  trial. 

2.  When  the  jury,  in  such  a  case,  do  not  find  for  the  plaintiff,  but  simply  that 
the  defendant  is  entitled  to  a  certain  credit,  ought  not  the  verdict  to  be  set 
aside  ?     Quare, 
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3.  A  counter-affidavit  was  filed  to  a  proceeding  to  foreclose  a  crop  lien,  tad 
replevy  bond  given.  Upon  the  trial  of  this  issue  the  jury  simplj  fond 
that  the  defendant  was  entitled  to  a  certain  credit.  The  case  thus  stood 
until  the  second  term  of  the  court  thereafter,  when  a  nwtc  pro  tunc  judg- 
ment was  entered  against  the  defendant  and  his  sureties  on  the  replery 
bond. 

Held  to  be  error,  especially  as  it  did  not  appear  that  the  sureties  liad  erer 
had  their  day  in  court. 

Waiver.  Verdict  Principal  and  security,  Judgraenis. 
Before  Judge  Clark.  Macon  Superior  Court.  May  Term, 
1875. 

Reported  in  the  decision. 

John  R.  Worrill,  for  plaintiff  in  error. 

PoE,  Halt.  &  Lofton,  by  W.  A.  Hawkins  ;  R.  G.  Ozieb, 
for  defendants. 

Warner,  Chief  Justice. 

This  case  comes  before  us  on  a  bill  of  exceptions  to  the 
judgment  of  the  court  below,  alleging  error  in  refusing  to  set 
aside  a  verdict,  and  in  allowing  a  judgment  nwnc  pro  fune  to 
be  entered  against  the  defendants,  as  set  forth  in  the  record.  It 
appears  in  the  record  of  the  proceedings  had  in  the  case  that 
the  defendants  executed  two  crop  liens  to  the  plaintiffs,  the  one 
dated  11th  January,  1873,  for  $300  00,  due  1st  of  November 
thereafter,  the  other  dated  17th  of  February,  1873,  for  $72  00, 
and  due  1st  of  November  thereafter.  Both  liens  were  fore- 
closed on  the  21st  of  November,  1873,  before  the  ordinary  of 
Macon  county,  executions  issued  thereon  and  were  levied  on 
the  defendants'  property.  Wicker,  one  of  the  defendants,  filed 
a  counter-affidavit,  in  which  he  contested  the  justice  and  amoant 
of  the  plaintiffs'  claim,  and  for  the  reasons  set  forth  in  his  af- 
fidavit, claimed  that  the  plaintiffs'  debt  was  discharged.  Up- 
on the  issue  thus  formed  the  case  was  tried  without  any  ob- 
jections as  to  the  regularity  of  the  proceedings,  so  fer  as  the 
record  shows,  at  the  May  term  of  the  court,  1874,  when  the 
jury  returned  the  following  verdict:  "We,  the  jury,  find  that 
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he  defendant,  James  M.  Wicker,  is  entitled  to  a  credit  on  the 
irithin  executions  of  8164  56/'  At  the  May  term,  1875,  of 
he  court,  the  defendant,  Wicker,  made  a  motion  to  set  aside 
Ettd  verdict  on  tlie  ground  of  the  irregularity  of  the  proceed- 
Qgs  specified  therein,  in  the  foreclosure  of  said  liens,  which 
lotion  was  overruled  by  the  court.  It  appears  from  the 
eoord  before  us  that  when  the  defendant.  Wicker,  filed  his 
ounter-aflBdavit  he  gave  a  replevy  bond,  with  Darby,  Nor- 
is.  Smith  and  Greer,  as  his  sureties,  conditioned  to  pay  the 
ventual  condemnation  money  in  said  cases.  At  the  said 
lay  term  of  the  court,  1875,  after  reciting  the  lien  Ji.  fas.j 
ffidavit,  and  issue  thereon,  and  the  verdict  at  May  term,  1874, 
ad  that  no  judgment  had  been  rendered  on  that  verdict  of 
de  jury,  the  court  ordered  a  judgment  to  be  entered  on  that 
erdict,  nunc  pro  tunc,  against  Wicker  and  his  securities,  for 
be  sum  of  $207  44,  with  interest  from  the  Ist  of  November, 
873.  To  the  entering  of  said  nunc  pro  tunc  judgment  and 
efusal  to  set  aside  the  verdict  as  before  stated,  the  defend- 
nt  excepted. 

1.  The  motion  to  set  aside  the  verdict  on  the  ground  of  tljc 
Ileged  irregularities  in  the  proceedings,  if  the  same  would 
ave  been  good,  should  have  been  taken  at  the  trial,  and  the 
bjections  come  too  late  afler  verdict,  unless  the  whole  pro- 
eeding  was  void.  When  an  issue  is  formed  in  this  class  of 
ases  by  the  counter-affidavit  of  the  defendant,  that,  with  the 
ffidavit  of  the  plaintiff,  constitutes  the  pleadings  in  the  case, 
nd  is  to  be  tried  and  a  verdict  rendered  thereon  as  in  other 
ases:  McConndl  vs,  Bryant,  38  Georgia  Reports,  639. 

2.  In  the  case  now  before  us  the  jury  did  not  find  a  ver- 
tict  for  the  plaintiffs  for  any  amount,  but  found  that  the  de- 
endant,  Wicker,  was  entitled  to  a  credit  of  $164  46  on  the 
xecutions.  If  the  motion  to  set  aside  the  verdict  had  been 
aadia  on  the  ground  tliat  it  did  not  cover  the  issues  made  by 
be  pleadings,  we  are  inclined  to  think  it  should  have  been 
Jlowed:  Code,  section  3559;  Settle  vs.  Alison,  8  Oeoi^giaRe" 
wriSj  201.     The  defendant,  however,  did  not  move  the  court 

Vol.  lv.  42. 
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to  set  aside  the  verdict  on  that  grouDd,  and  as  the  court  below 
did  not  decide  it,  we  will  not  do  so. 

3.  In  our  judgment  the  court  erred  in  ordering  the  jndg- 
raeiit  nunc  pro  tunc  to  be  entered  on  the  verdict  set  forti  in 
the  record,  in  favor  of  the  plaintiffs  against  the  defendant. 
Wicker,  and  his  securities,  for  the  sum  of  $207  44,  with  in- 
terest from  the  1st  of  November,  1873,  especially  as  it  does 
not  appear  that  the  securities  have  ever  had  their  day  in  court 

Let  the  judgment  of  the  court  below  be  reversed. 


P.  J.  Biggers,  plaintiff  in  error,  vs.  Hamp  Bird  d  al.,  de- 
fendants in  error. 

An  absolute  deed  (free  from  usury  or  other  infirmit)')  conTe3ring  land  in  fee 
simple,  passes  the  legal  title,  though  made  and  delivered  as  security  for  i 
debt,  and  recovery  may  be  had  thereon  in  ejectment  by  the  grantee  against 
the  grantor;  more  especially,  where  a  cotemporary  instrument  stipulating 
for  a  surrender  of  the  deed  if  the  debt  is  paid  at  maturity,  contains  a  cor- 
enant  for  adrailling  the  grantee  into  possession  if  the  debt  is  not  so  paid, 
and  where,  in  pursuance,  of  the  covenant,  the  grantor  has  recogniied  the 
grantee  as  landlord  and  paid  him  rent.  The  grantor  may  defend  success- 
fully by  pleading  an  equitable  plea  and  doing  equity,  that  is,  tendering  the 
debt  and  interest :  See  Lackey  vs,  Bostivick,  ^4  Georgia  Reports^  4$, 

Ejectment.  Deed.  Debtor  and  creditor.  Before  Judge 
James  Johnson.  Muscogee  Sui)erior  Court.  May  Term, 
1875. 

Reported  in  the  opinion. 

Peabody  &  Brannon;  Thornton  &  Grimes,  for  plain- 
tiff in  error. 

G.  E.  Thomas;  Ingram  &  Crawford,  for  defendants, 

Bleckley,  Ju<lge. 

In  an  action  of  ejectment,  brought  in  October,  1874,  the 
plaintiff's  title  was  a  deed  from  the  defendants,  dated  Marck 
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.2th,  1872.  It  was  an  absolute  deed,  conveying  the  prem- 
ses  in  fee  simple  for  the  consideration  of  $260  00,  acknowl- 
dged  to  be  in  hand  paid.  The  plea  was,  not  guilty.  Upon 
his  plea  the  defendants  introduced  a  writing,  signed  by  them* 
elves  and  the  plaintiff,  bearing  even  date  with  the  deed, 
rhich,  after  reciting  that  the  deed  had  been  delivered  with  a 
lote  made  by  the  defendants  to  the  plaintiff  for  $26000,  bor- 
owed  money,  falling  due  on  the  15th  of  January,  1873,  and 
hat  the  plaintiff  held  the  deed  as  collateral  security  for  the 
payment  of  the  note,  stipulated  for  a  surrender  of  the  deed 
>y  the  plaintiff  to  the  defendants  if  the  latter  should  pay  the 
lote  when  it  became  due;  and,  further,  that  if  the  defendants 
ailed  to  pay  the  note  at  maturity^  the  plaintiff  might  take 
K>sse8sion  of  the  premises  witliout  a  suit  at  law.  The  plain- 
iff,  sworn  as  a  witness  for  tiie  defendants,  testified  that  he  re- 
used to  lend  the  money  to  the  defendants  on  a  mortgage  of 
he  property,  but  did  lend  it  when  they  conveyed  to  him  by 
leed ;  that  they  resided  on  tlie  place  then  and  have  resided 
\\\  it  ever  since ;  that  they  acknowledged  him  as  landlord  and 
lad  paid  part  of  the  rent,  about  all  the  rent  for  1873,  and 
JIO  00  for  1874,  the  latter  amount  being,  when  paid,  receipt- 
fd  for  as  rent;  that  they  failed  to  pay  rent,  and  plaintiff  de- 
nanded  possession,  which  being  refused,  this  action  was 
>rought.  He  further  testified  that  the  transaction  was  as  it 
pi)ears  from  the  deed  and  the  other  instrument  exhibited  in 
videnee,  and  that  possession  was  not  given  when  the  deed 
iras  made,  but  was  retained  by  the  defendants.  A  witness 
worn  in  behalf  of  the  plaintiff,  testified  that  he  was  present, 
ome  time  in  1874,  when  one  of  the  defendants  paid  plaintiff 
^10  00  on  account  of  rent  for  the  premises  in  dispute,  and 
hat  he,  the  witness,  at  their  request,  wrote  a  receipt. 

The  plaintiff  contested  none  of  the  evidence,  and  the  court 
barged  the  jury  that  he  was  not  entitled  to  recover. 

An  absolute  deed,  not  for  any  cause  illegal,  passes  title, 
yen  if  given  as  security  for  money.  That  is  the  way  it 
erves  for  security.  The  legal  title  is  the  security  contracted 
or  and  given,  and  why  should  the  courts  not  treat  it  and  en- 
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force  it  as  the  parties  intended?     Snrely  there  is  no  law 
against  putting  tlie  legal  title  in  pledge  for  a  debt — against 
passing  that  kind  of  title  into  the  creditor  by  a  bona  fide 
conveyance,  to  abide  in  him,  with  all  the  incidents  of  owuer- 
ship,  until  the  debt  is  paid  ?     If  the  parties  wish  to  do  such 
a  thing,  contract  to  do  it,  and  proceed  to  carry  their  parpose 
into  effect,  we  are  aware  of  no  obstacle  in  the  law.    It  is  m»t 
only  innocent  but  in  a  high  degree  virtuous  to  secure  honest 
debts;  and  equally  so  to  stand  to  the  agreed  measure  of  secu- 
rity until  they  are  paid.     It  does  not  follow,  because  a  mort- 
gage is  only  security,  that  every  security  is  only  a  common 
mortgage.     For  instance,  when  negotiable  paper  is  delivered 
as  collateral,  the  legal  title  passes.     Land  is  just  as  much  tlie 
subject  of  transfer  as  negotiable  paper ;  the  only  difference 
is,  that  title  to  land  passes  by  deed,  and  title  to  negotiable 
paper  jmsses  by  indorsement ;   or  if  payable  to  bearer,  by 
simple  delivery.     In  respect  to  neither  class  of  property  is  it 
essential  for  what  purpose  the  transfer  is  made.    Land,  like 
notes,  may  pass  as  a  gift,  or  as  a  sale,  or  as  mere  security. 
When,  for  any  one  of  these  objects,  the  owner  wishes  to  con- 
vey the  title,  the  law  furnishes  the  a[)propriate  instrumentali- 
ty for  the  accomplishment  of  his  design.     And  the  law,  as  it 
should  do,  confines  both  parties  to  the  real  design  contem- 
plated.    When  a  deed  given  for  security  has  served  its  pur- 
pose— that  is,  when  the  debt  is  discharged  the  creditor  will 
be  compelled  (on  all  the  facts  being  established  by  competent 
evidence,)  to  reconvey,  should  he  decline  to  do  so  voluntarily. 
He  will  then  be  treate<l  as  holding  title  solely  in  tnist  for  bis 
former  debtor.     And  it  may  be  that  even  before  the  debt  is 
paid,  the  debtor  or  his  family,  where  his  wife  has  not  «on- 
sented  to  the  deed  in  terms  of  the  statute,  may,  notwithstand- 
ing the  character  and  general  effect  of  the  deed,  be  heanl  in 
assertion  of  the  right  of  honiestead.     On  that  question  we 
intimate  no  opinion  as  the  case  before  us  does  not  require  it. 
Reading  the  deed  which  we  are  now  considering,  in  con- 
nection with  the  cotemporaueous  instrument,  the  latter  might 
be  construed  as  a  kind  of  defeasance  upon  the  former^  so  that 
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the  two  taken  together^  as  they  should  be,  might  amount  to 
a  specie  of  mortgage;  yet,  that  would  not  be  enough  to  defeat 
the  plaintiff's  recovery;  for, even  a  common  mortgage  might 
stipulate  for  admitting  the  mortgagee  into  possession,  on  breach 
of  the  condition;  and  there  was,  in  fact,  such  a  stipulation  in 
writing  between  these  parties.  Effect,  moreover,  had  been 
given  to  the  stipulation  by  virtually  admitting  the  creditor 
into  possession;  for  the  defendants  had  recognized  him  as 
lanrtlord  and  paid  rent.  Until  they  have  restored  to  him  the 
possession  which  they  hold  under  him,  they  cannot  be  heard 
to  dispute  his  title:  Code, section  2283  ;  43  Georgia  Reports^ 
230.  With  regard  to  the  time  of  bringing  the  action,  it  seems, 
from  the  evidence,  to  have  been  after  the  defendants  had  failed  to 
pay  their  rent  in  full.  If  rent  was  due  and  unpaid  the  landlord 
had  a  right  to  re-enter  immediately :  Code,  section  2385. 

We  will  observe  again  that  if  the  plaintiff  is  only  a  mort- 
gagee, he  is  entitled  to  the  benefit  of  the  covenant  for  posses- 
sion— certainly  so,  after  having  been  received  and  treated  an 
landlord.  It  may  be  unusual  for  a  mortgagee  in  Georgia  to 
enjoy  the  possession ;  but  the  Code  anticipates  that  it  may 
occur,  and  takes  care  to  prescribe  the  time  within  wliich  the 
mortgagor  may  redeem:  section  1964.  Doubtless,  in  redeem- 
ing, the  debtor  wouKl  be  entitled  to  proper  deductions  from 
the  debt  on  account  of  the  profits  of  the  land  realized  by  the 
creditor  while  in  possession. 

The  defendants  in  this  case  might,  we  think,  have  defended 
successfully  by  pleading  the  facts  and  tendering  the  debt  and 
interest:  See  Lackey  vs.  Boatvnck,  54  Georgia  RepoiiSy  45. 
As  nothing  of  that  sort  was  done,  the  instructions  to  the  jury 
gave  a  wrong  direction  to  the  case,  and  produced  a  verdict  for 
the  defendants,  when  it  ought  to  have  been  for  the  plaintiff. 

It  is  not  the  purpose  of  this  opinion  to  controvert  the  long 
and  well  established  doctrine  that  any  conveyance  whatever, 
made  by  a  debtor  to  his  creditor  for  the  sole  purpose  of  secur- 
ing a  debt,  is,  in  one  sense,  a  mortgage ;  that  is,  the  proi>erty 
is  subject  to  be  redeemed  by  payment  of  the  debt.  The 
maxim    "Once  a  mortgage,  always  a  mortgage,"  is  used  in 
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the  books  with  reference  to  that  attribute,  and  not  with  refer- 
ence to  the  attribute  of  title  or  no  title  in  the  creditor  while 
the  debt  is  unpaid.     Whatever  is  passed  as  security  is  re- 
deemable.    If  the  creditor  takes  the  Iq^l  title  as  security, 
the  legal  title  is  redeemable;  or  if  he  acquires  a  lien,  simply, 
(as  is  the  case,  in  Georgia,  under  a  common  mortgage,)  the 
lien  is  redeemable  or  extinguishable.     The  creditor's  right 
(unless,  it  may  be,  under  some  peculiar  statute,)  does  not  be- 
come absolute  and  indefeasible  upon  the  non-payment  of  the 
money  at  the  time  stipulated.     Payment  at  any  time  will  re- 
deem.    It  is  certainly  true,  that,  with  us,  a  mortgage  proper 
|)asses  no  title ;  and  the  word  mortgage  is  so  frequenlly  o^ 
as  synonymous  with  lien — mere  lien — that  we  are  in  danger  of 
forgetting  that  such  is  not  necessarily  its  meaning  when  the 
redemption  element  of  conveyances  is  spoken  of.    Indeed, 
the  strict  idea  of  redemption  is  more  adjustable  to  a  security 
attended  with  title  in  the  creditor,  for  the  time  being,  than  to 
one  constituting  a  lien  only.     The  awkwanlness  of  using  the 
phixtse  "equity  of  redemption,^'  as  descriptive  of  a  right  sul>- 
sisting  in  the  mortgagor  under  a  Georgia  mortgage,  has  not 
unfrequeutly  been  felt  and  adverted  to.    No  such  infelicity  of 
language  occurs  where  the  legal  title  to  property  is  put  in 
pledge  as  a  security.     In  that  case,  when  the  debtor  does 
equity — that  is,  when  he  pays  the  debt — he  redeems  literally, 
and  is  reinstated,  or  gains  the  right  to  be  reinstated,  in  his 
former  ownei'shi|).    It  is,  I  think,  because  the  word  mortgage 
has  a  double  meaning  in  our  law,  signifying,  sometimes,  that 
species  of  mere  lien  which  is  created  by  a  common  mortgage, 
and  sometimes  that  implied  equitable  element  in  an  actual 
conveyance  by  a  debtor  to  a  creditor  which  limits  the  cred- 
itor's right  to  hold  only  till  his  debt  is  {)aid,  that  doubt  has 
arisen  in  reference  to  the  subject  of  convej'ing  the  legal  title 
as  security  for  a  debt.     There  has  not  always  been  due  atten- 
tion given  to  the  fact,  that  it  is  not  at  all  necessary  to  reduce 
an  instrument  to  a  mere  lien  in  order  to  treat  it  as  a  security; 
or  that  to  reduce  it  to  a  mortgage  in  the  latter  sense  is  not 
equivalent  to  reducing  it  to  a  mortgage  in  the  former.  Wheu 


ATLANTA,  JANUARY  TERM,  1876.         665 

Buffington  vs.  Hilley. 

he  right  to  redeem  is  claimed,  and  there  is  an  offer  to  exer- 
cise it  by  paying  the  debt,  the  creditor  must  submit  to  have 
lis  conveyance,  however  absolute,  treated  as  a  mortgage ;  not 
IS  a  mere  lien,  remember,  but  as  what  it  really  is,  in  good 
conscience,  namely,  a  conveyance  for  security  until  the  debt  is 
mid,  not  a  conveyance  for  permanent  or  indefinite  ownership. 
This  is  all  that  the  riglit  of  redemption  requires.  That  right 
nay  oo-exist  with  title  in  the  creditor,  for  the  time  being, 
juite  as  well  as  with  a  lien.  The  two  species  of  security  are 
lot  alike  in  other  resi)ects,  but  each  is  a  security,  nevertheless. 
With  these  views  there  is,  I  think,  no  direct  conflict  in  any 
)ase  solemnly  adjudged,  on  the  precise  point.  The  case  that 
liverges  from  them  most  is  that  of  Shaffer  vs.  Huff,  49  Oeor- 
]ia  Reports^  589;  but  in  it  the  facts  were  complicated  so  with 
I  homestead  right  in  the  property  conveyed,  that  the  naked 
{uestion  was  not  before  the  court  in  a  way  to  stand  on  its  own 
nerits.  The  cases  which  simply  maintain  the  debtor's  right 
»  redeem,  however  pointedly  they  assert  the  deed  to  be  a 
nortgage,  are  in  harmony  with  what  has  been  said:  36 
Georgia  Reports,  138 ;  49  Ibid.,  514,  133 ;  52  Ibid.,  480. 
[n  Lackey  vs.  Bostwick,  cited  above,  very  ample  support  is 
fiven  to  the  theory  that  the  deed  operates  as  title  until  the 
lebt  is  paid  or  tendered. 

The  reason  that  no  allusion  has  been  made  to  section  1969 
(f  the  Code,  in  this  discussion,  is,  that  the  deed  before  us 
tands  without  any  evidence  of  having  been  made  with  the 
nfe's  consent.  ' 

Judgment  reversed. 


OHN  A.  Buffington,  plaintiff  in  error,  vs.  William  W. 
Hilley,  defendant  in  error. 

Ixcept  in  cases  of  special  liens  for  rent  on  crops  made  on  the  land  rented, 
a  landlord  may  distrain  for  rent  without  any  previous  demand  for  payment 
from  his  tenant. 
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Landlordand  tenant  Distress  warrant.  Demand.  B^ 
fore  Judge  Knight.  Cobb  Superfer  Court.  Noyember 
Term,  1875. 

.Beported  in  the  opinion. 

,   George  N.  Lester;   Gartrell  &  Dunwoody,  for 
plaintiff  in  error. 

W.  T.  &  W.  J.  Winn,  for  defendant. 

Jackson,  Judge. 

This  was  a  distress  warrant  for  rent.  It  does  not  appear 
in  the  pL-iintiff's  affidavit  tliat  he  had  ever  demanded  the  rent, 
and  the  defendant  moved  to  dismiss  the  warrant  on  that 
ground.  The  oourt  dismissed  it,  and  this  is  the  error  assign- 
ed. 

This  is  not  a  case  of  special  lien  on  crops  made  on  the  land 
rented  under  section  1977  of  the  Code,  but  a  proceeding  un- 
der the  general  law  regulating  distraining  for  rent,  foaod  in 
sections  2285,  2286,  4082, 4083,  and  4084  of  our  Code.  Ko 
demand  is  necessary  to  be  made  in  such  cases,  and  hence  none 
need  be  sworn  to. 

Let  the  judgment  be  reversed. 


William  D.  Stewart,  administrator,  plaintiff  in  error,  r«. 
William  B.  Parker,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

Indulgence  by  a  creditor  to  a  principal  debtor,  for  a  valuable  consideration, 
whether  with  or  without  the  knowled;;e  of  the  security,  discharges  the  Ut- 
ter. To  make  this  principle  applicable,  the  creditor  must  have  known,  3l 
the  time  of  the  indulgence,  that  the  defendant  setting  up  such  discharge, 
signed  the  note  as  security. 

Principal  and  security.     Discharge.    Before  Judge  ClabK. 
Sumter  Superior  court.     December  Term,  1875. 
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Reported  in  the  decision. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

Cook  &  Crisp,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de-  > 
fendants  on  a  promissory  note,  of  which  the  following  is  a     < 

copy: 

"Sumter  County,  February  9th,  i860, 
"  Ten  months  after  date  we,  or  either  of  us,  promise  to  pay  to  our  own  or- 
der, in  the  city  of  .    .    .  $5,000  00,  for  value  received,  and  with  interest  from 
date,  if  not  punctually  paid.  (Signed)  "  James  Stewart, 

"  A.  S.  CUTTS." 

The  following  indorsement  was  on  the  back  of  the  note: 

"  Pay  W.  B.  Parker,  or  order.  "  James  Stewart, 

"  A.  S.  CUTTS." 

The  defendant,  Stewart,  filed  a  plea  to  tlie  action,  in  which 
be  alleged  that  he  was  a  security  on  the  note  for  Cutts,  which 
fact  was  known  to  the  plaintiff,  and  that  when  said  note  be- 
came due  the  plaintiff,  in  consideration  that  Cutts  would  ex- 
ecute to  him  a  deed  to  certain  lands  owne<l  by  him,  agreed  that 
he  would  extend  the  time  of  payment  of  said  note  for  twelve 
months  from  that  time  for  the  consideration  aforesaid,  and  that 
said  Cutts  did  execute  and  deliver  said  deed,  all  of  which  was 
without  the  knowledge  or  consent  of  said  defendant,  Stewart, 
whereby  he  claimed  to  be  released  and  discharged  from  the 
payment  of  the  note  sued  on.  It  was  proven  on  the  trial  that 
Cutts,  on  the  18th  of  July,  1866,  executed  and  delivered  to 
Parker  a  deed  to  thirty-six  hundred  acres  of  land  in  Florida 
aa  collateral  security  for  the  debt,  in  consideration  of  which 
Parker  agreed  to  give  him  further  time  on  said  note  to  the 
April  term  of  the  court,  1868.  The  correspondence  between 
Parker  and  Cutts  was  read  in  evidence,  and  also  the  testimony 
of  Parker,  in  which  he  denied  that  Stewart  was  security  for 
Cutts  on  the  note.     Cutts  stated  in  his  evidence  that  Stewart 
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was  security  ^r  hiiu  on  it.  lu  view  of  the  evidenoe  contaiDed 
iu  the  recqiA,  the  court  charged  the  jury  ''that  if  you  believe 
from  thj^ '^evidence  submitted  to  you  iu  this  case,  that  James 
Stewajpt  was  only  security  on  the  note  sued  on,  and  not  in- 
tereifcd  in  the  consideration,  which  fact  was  known  to  tlie 
p]|antiif,  Parker,  and  after  the  note  became  due  he  gave  the 
jK'incipal,  Cutts,  time  on  the  same,  or  extended  the  time  afore- 
said for  a  valuable  consideration,  then  that  would  di^ciiarge 
James  Stewart's  estate  from  all  liability  on  said  note,  and  you 
ought  to  find  for  the  defendant.  If  Parker  took  tbe  deed 
submitted  in  evidence  to  the  lands  in  the  state  of  Florida, 
either  as  a  conveyance  or  as  collateral  security,  that  is  a  val- 
uable consideration.  Before  the  security  can  be  discharged 
on  the  plea  of  indulgence  given  to  his  principal,  the  creditor 
must  know  that  he  is  such  security ;  the  forbearance  most  be 
for  a  definite  time  and  for  a  consideration  binding  in  law. 
The  indulgence  must  be  without  the  knowledge  or  conseiitof 
the  security  before  the  security  is  discharged  upon  the  plea  of 
indulgence.  The  jury  must  l)elieve  that  the  plaintiff  gave  in- 
dulgence to  Cutts  for  a  valuable  consideration,  and  without  the 
knowledge  and  consent  of  Stewart,  before  they  can  discharge 
the  security  from  liability,  and  that  Parker  knew  at  the  time 
that  Stewart  was  only  security."  The  jury  found  a  verdict 
for  the  plaintiff  Tor  $4,750  00.  The  defendant  made  a  mo- 
tion for  a  new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  for  error  in  the  charge  of 
the  court;  which  motion  was  overruled,  and  the  defendant 
excepted. 

If  Parker  knew  that  Stewart  was  security  on  the  note  at 
the  time  the  contract  for  indulgence  for  a  consideration  \vas 
made  with  Cutts,  then  the  security  would  have  been  entitled 
to  be  discharged,  under  the  law,  but  if  Parker  did  not  know, 
at  the  time  of  the  contract  with  Cutts  for  indulgence,  that 
Stewart  was  a  security  on  the  note,  tlien  Stewart  would  not 
have  been  entitled  to  be  discharged  from  its  payment.  In  the 
first  part  of  its  charge,  the  court  gave  the  law  applicable  to 
the  facts  of  the  case  to  the  jury,  substantially  correctly,  and  if 
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it  lia<l  stopped  there  we  should  not  have  interferre4  with  the 
verdict,  but  the  court  did  not  stop  there,  but  charged  the  jury, 
".that  the  indulgence  must  be  without  the  knowledge  or  con- 
sent of  the  security  before  the  security  is  discharged 'ripoji 
the  plea  of  indulgence;  that  the  jury  must  believe  that  plain- 
tiff gave  indulgence  to  Cutts  for  a  valuable  consideratiou, 
and  without  the  knowledge  and  consent  of  Stewart,  before.^ 
they  can  discharge  the  security  from  liability."  This  latter 
portion  of  the  charge  was  error.  If  the  indulgence  had  been 
given  by  the  plaintiff  to  the  principal  debtor  ibr  a  considerar 
tion,  without  the  consent  of  the  security,  the  latter  would 
have  been  discharged,  although  he  had  no  knowledge  of  it  at 
the  time.  It  is  not  necessary  that  the  security  should  have 
knowledge  of  the  contract  for  indulgence  for  a  consideration, 
made  by  the  plaintiff  with  the  principal  debtor,  at  the  time  it 
is  made  and  tiie  indulgence  given,  to  entitle  him  to  be  dis- 
charged ;  it  is  quite  sufficient  if  it  be  done  without  the  secu- 
rity's consent,  whether  he  has  knowledge  of  it  or  not.  How 
far,  and  to  what  extent,  the  jury  may  have  been  influenced  in 
making  up  their  verdict  by  this  erroneous  charge  of  the  court, 
we  cannot  tell,  in  view  of  the  facts  in  the  case;  it  may  have 
controlled  their  verdict,  and  for  that  reason  we  reverse  the 
judgment,  and  order  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


Jonathan  Pearson,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

I.  On  the  question  whether  the  prisoner  knew  a  certain  grant  uttered  by  him 
was  impressed  with  a  forged  and  counterfeit  great  seal,  it  was  error  to 
charge  the  jury,  "  that  if  the  evidence  showed  he  was  a  land-trader  that 
was  a  circumstance  they  had  a  right  to  look  to,  as  a  land-trader  who 
handled  a  thousand  grants  would  be  more  likely  to  know  a  counterfeit  grant 
and  seal  than  a  man  who  only  occasionally  saw  one  " — there  being  no  evi- 
dence that  the  prisoner  had  ever  seen  any  grant  except  the  one  uttered,  and 
no  evidence  that  he  was  a  land-trader,  except  that  he  sold  the  tract  to 
which  that  grant  purported  to  apply,  and  the  further  testimony  of  the  pur- 
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chaser,  that  he  regarded  him  as  a  land-trader  but  did  not  positively  know 
his  business. 
2.  Neither  the  existence  of  a  genuine  grant,  nor  the  public  record  of  it,  is 
evidence  that  the  utterer  of  a  forged  grant,  bearing  a  different  date,  and  par- 
porting  to  convey  the  same  tract  of  land  from  the  state  to  a  ptisou  other 
than  the  utterer,  knew  that  the  forged  grant  was  a  forgery,  it  not  appearing 
that  he  had  any  knowledge,  information  or  belief,  touching  the  genuine 
grant  or  its  record.  Constructive  notice  by  a  public  record  is  no  substi- 
tute for  actual  notice  in  establishing  the  scienter  requisite  to  criminal  in- 
tention. 

Criminal  law.  Counterfeiting.  Grants.  Evidence.  Notice. 
Before  Judge  Wright.  Appling  Superior  Court.  Septem- 
ber Term,  1875. 

An  indictment  was  found  against  Pearson  charging  him 
with  counterfeiting  "an  impression  on  wax  of  the  great  seal 
of  the  state;"  also,  with  uttering  a  forged  impression  of  the 
great  seal  of  the  state  by  attaching  the  same  to  a  certain  plat 
and  grant  purporting  to  be  from  the  state,  when  he  knew  to 
the  contrary.  The  defendant  pleaded  not  guilty.  The  evi- 
dence showed  that  the  defendant  sold  a  lot  of  land  to  one 
Overstreet,  and  as  the  foundation  of  the  title  to  the  same, 
transferred  to  such  purchaser  what  purporteil  to  be  a  grant 
from  the  state  of  Greorgia,  with  the  great  seal  attached,  to 
Morris  Murphy,  of  date  November  16th,  1837.  That  the 
seal  annexed  thereto  was  counterfeit.  That  a  genuine  grant 
to  the  same  lot  was  issued  to  Josiah  Sibly  on  July  5th,  1849. 
That  the  grant  with  the  counterfeit  seal  was  passed  to  Over- 
street  by  the  defendant  as  genuine. 

There  was  no  testimony  showing  that  the  defendant  had 
ever  seen  any  such  grant  except  the  one  uttered  by  him,  or 
that  he  was  a  land-trader  except  the  fact  of  the  sale  by  him  of 
the  lot  above  referred  to,  and  the  statement  of  Overstreet  that 
he  did  not  positively  know  his  business,  but  regardetl  him  as 
a  land-trader. 

The  court  charged  the  jury  as  follows: 

1st.  **  While  it  is  incumbent  upon  the  state  to  prove  that  the 
defendant,  at  the  time  he  utterecl  the  seal  charge<l  to  be  coun- 
terfeit, knew  that  it  was  a  counterfeit,  still  they  had  the  right 
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3  look  into  all  the  surrounding  circumstances  shown  by  the 
vidence,  to  see  if  he  knew  this  fact.  If  the  evidence  showed 
e  was  a  land-trader,  that  was  a  circumstance  they  might  look 
J,  &s  a  land-trader  who  handled  a  thousand  grants,  would  be 
lore  likely  to  know  a  counterfeit  grant  and  seal  than  a  man 
rho  only  occasionally  saw  one." 

2d.  "Grants  issued  by  the  state  are  matters  of  public  re- 
ord  and  it  is  notice  to  all  parties  when  they  were  issued.  If 
he  jury  should  find  from  an  ins|)ection  of  the  grant  in 
vidence  claimed  to  be  genuine,  that  at  the  time  the  de- 
endant  traded  or  uttered  the  grant  and  seal  charged  to  be 
ounterfeit,  a  genuine  grant  had  been  issued  to  the  land,  this 
Fas  another  circumstance  that  the  jury  could  consider  in  de- 
ermining  whether  the  defendant  knew  that  the  seal  was  a 
ounterfeit  or  not." 

The  jury  found  the  defendant  guilty.  A  motion  for  a  new 
rial  was  made  because  the  verdict  was  contrary  to  law  and 
vidence,  and  because  of  error  in  each  of  the  aforesaid  charges. 

The  motion  was  overrule<l  and  the  defendant  excepted. 

G.  J.  HoLTON ;  A.  H.  Smith,  by  John  Milledqe,  for 
daintiff  in  error. 

S.  W.  Hitch,  solicitor  general ;  Z.  D.  Harrison,  for  the 
tate. 

Bleckley,  Judge. 

1.  What  the  witness  said  in  reference  to  land-trader  was 
tot  enough  to  amount  either  to  a  fact,  or  to  an  opinion  with 
.  reason  for  it.  That  he  regarded  the  prisoner  as  a  land-tra- 
ler,  should  not  have  weighed  with  the  jury  in  the  least.  It 
vas  absolutely  irrelevant  and  worthless.  It  was  no  legal  ba- 
is  for  any  charge  from  the  court  on  the  subject  whatever, 
uuch  less  would  it  justify  the  example,  put  for  illustration, 
>f  a  trader  who  "  handled  a  thousand  grants." 

2.  That  there  was  a  genuine  grant,  with  a  record  of  it  in 
he  proper  office,  did  not  go  to  charge  the  prisoner  with 
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knowledge  that  the  spurious  grant  he  uttered  was  a  forgery, 
unless  there  had  been  evidence  tending  to  show  the  further 
fact,  that  he  had  some  actual  knowledge,  information,  or  be- 
lief, that  the  former  grant,  or  the  record  of  it,  was,  or  had 
been,  in  existence.  A  person  cannot  he  convicte<l  of  a  crime 
by  bare  construction.  If  a  man  marry  another  man's  wife, 
and  is  indicted  for  it,  can  the  jury  infer  that  he  knew  of  her 
former  marriage  because  it  was  duly  recorded  and  the  public 
record  of  it  was  accessible  to  his  diligence?  Surely  not.  The 
people  are  not  required  to  search  the  archives  of  the  state  at 
the  peril  of  being  presumed  to  know  all  they  contain. 
Judgment  reversed. 


J.  R.  HrGH,  plaintiff  in  error,  vs.  Edward  Cox,  defendant 

in  error, 

1.  Notice  that  the  acceptor  has  failed  to  pay  is  not  necessary  to  charge  the 
drawer  of  a  domestic  bill  of  exchange  in  this  state,  the  draft  or  bill  not 
being  intended  to  be  negotiated  at  any  chartered  bank. 

2.  When  the  holder  of  a  bill  of  exchange  or  draft,  gave  time  to  the  acceptor, 
and  told  the  drawer  that  the  acceptor  had  arranged  the  draft  with  him,  and 
the  drawer  is  thereby  induced,  in  a  settlement  with  the  acceptor,  to  alloT«r 
him  the  amount  of  the  draft,  and  two  or  three  years  have  elapsed  until  the 
acceptor  has  become  insolvent,  and  the  drawer  has  lost  all  hope  of  recov- 
ering the  value  of  the  draft  back  from  the  acceptor,  and  suit  is  then  bwught 
by  the  holder  against  the  drawer  : 

I/f/d,  that  such  conduct  of  the  holder  and  consequent  loss  of  the  drawer,  dis- 
charges the  drawer  from  the  payment  of  the  debt. 

Bills  of  exchange.  Indorsement.  Notice.  Protest.  Prin- 
cipal and  security.  Before  Judge  Hopkins.  DeKalb  Su- 
perior Court.     September  Term,  1875. 

Reported  in  the  opinion. 

L.  J.  Winn,  for  plaintiff  in  error. 

Candler  &  Thomson,  for  defendant. 
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Jackson,  Judge. 

High  sued  Cox  on  a  sight  draft  drawn  on  Jackson.  Jack- 
son had  accepted  the  draft  but  failed  to  pay  it. 

Two  questions  are  made  in  the  record :  First,  was  Cox, 
the  drawer  of  this  inland  bill,  entitled  to  notice.  That  qufef- 
tion  was  decided  in  tlie  case  of  Powell  &  Jones  vs.  Phillips^ 
during  this  terra.  The  draft  was  not  intended  to  be  negotia- 
ted at  a  chartered  bank,  and  the  drawer  of  such  a  paper  is  not 
entitled  to  notice. 

The  other  question  is  made  upon  the  charge  of  the  court. 
The  court  charged  to  the  effect  that  if  High,  the  holder  of  the 
draft,  told  Cox,  the  drawer,  that  Jackson,  the  acceptor,  had 
arranged  with  him  about  the  draft,  and  if,  in  consequence  of 
that  statement.  Cox,  in  a  settlement  of  a  debt  duebj  Jackson 
to  him,  gave  Jackson  cre<lit  for  the  amount  of  the  draft,  and 
Jackson  afterwards  became  insolvent,  so  that  Cox  lost  all  re- 
course on  liim,  that  such  conduct  and  loss  discharged  Cox 
from  the  payment  of  the  draft  to  High. 

The  drawer  of  such  a  paper  stands  in  a  relation  similar  to 
that  of  a  security;  he  is  liable  only  in  the  second  instance, 
and  it  would  seem  to  follow  that  any  indulgence,  granted  for 
a  consideration,  or  any  other  conduct  of  the  holder  by  which 
loss  was  incurred  by  the  drawer,  ought  to  discharge  the  lat- 
ter from  paying  the  debt.  In  the  case  of  Whitaker  vs.  Kir- 
by,  54  Georgia  Reports,  277,  it  was  held  "that  where  the 
holder  of  a  promissory  note,  believing  it  was  paid  off  in  a 
trade  he  supposed  he  had  made  with  the  principal,  so  in- 
formed the  security,  who  knew  nothing  to  the  contrary  for 
five  years,  when  suit  was  brought  on  it,  such  conduct  of  the 
holder  discharged  the  surety."  We  think  that  the  principle 
there  decided  covers  this  ease.  Here  the  drawer  hears  nothing 
for  over  two  years;  in  the  meantime  settles  with  Jackson  on 
the  idea  that  Jackson  has  arranged  to  pay  this  draft,  and  that 
all  is  satisfactory  to  High,  and  Jackson  becomes  insolvent. 
It  seems  to  us  right  that  High  should  lose  by  Jackson's  in- 
solvency, and  not  Cox,  if  these  facts  be  true,  and  the  court 


664         SUPREME  COURT  OP  GEORGIA. 

Stewart  vs.  Barrow. 

« 

left  the  truth  of  the  facts  to  the  jury,  and  they  found  for  Cox. 
But  it  is  said  there  was  no  evidence  to  authorize  the  charge. 
We  think  that  the  testimony  of  Cox  and  Jackson  fully  fflw- 
tains  it;  and  if  the  jury  believed  them  iu  preference  to  the 
other  witnesses,  it  w*as  their  rigiit  to  do  so. 
Judgment  affirmed. 


William  D.  Stewart,  administrator,  plaintiff  in  error,  w. 
C.  D.  Barrow,  executor,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  Where  the  plea  of  a  security  sets  up  a  discharge  by  reason  of  some  act  o( 
the  creditor  which  tended  to  increase  his  risk,  it  is  defective  unless  it  al- 
leges the  facts  showing  how  such  risk  was  increased. 

2.  Neither  the  omission  of  some  act  not  specially  enjoined  by  law,  nor  tbe 
commission  of  some  act  expressly  authorized  by  law,  by  the  creditor,  which 
tends  to  increase  the  risk  of  the  security,  will  operate  as  a  discharge. 

Principal  and  security.  Pleadings.  Before  Judge  Clabic 
Sumter  Sui)erior  Court.     October  Term,  1875. 

Reported  in  the  decision. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

Cook  &  Crisp  ;  J.  A.  Ansley,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  suit  pending  in  the  superior  court  of  Sufflfc^ 
county,  in  favor  of  C.  D.  Barrow,  executor  of  S.  0.  Jones, 
against  A.  S.  Cntts,  J.  C.  McBurney,  administrator  of  J.G. 
Gilmore,  J.  V.  Price,  and  W.  D.  Stewart,  administrator  of 
James  Stewart,  deceased,  on  a  joint  note,  of  which  the  folio''' 
ing  is  a  copy : 

"  Americus,  September  8th,  i86a 
"  By  the  1st  of  January'  next  after  date,  we  promise  to  pay  Sarah  0.  Joo^ 
or  bearer,  $2,908  17.     Value  received. 

(Signed)  "A.  S.  CUTTS, 

"John  G.  Gilmore, 
"John  V.  Price,  Security. 
"James  Stewart." 
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yiien  the  case  was  called  for  trial,  several  of.  the  original 
kers  of  the  note  being  dead,  the  representative  of  John  V. 
ce  having  not  been  made  a  party  to  the  suit,  the  plain- 
suggested  the  death  of  Price,  and  took  an  order  abating 
[  discontinuing  the  suit  as  to  Price,  and  ordering  the  case 
>roceed  as  to  the  other  defendants,  whereupon  William  D. 
wart,  administrator  of  James  Stewart,  by  leave  of  the 
rt,  filed  a  plea,  in  which  he  alleged  that  he  agreed  to  be- 
le  the  co-surety  with  Price  on  said  note  sued  on,  and  to 
r  equally  the  liability  on  said  note  as  joint  sureties,  and 
t  said  note  was  so  executed;  that  the  plaintiff  having 
ted  the  suit  now  pending  against  Price's  estate,  his  oo- 
irity,  against  whom  he  has  the  right  to  proceed  for  contri- 
ion  in  case  he  has  to  pay  the  same,  such  act  of  the  said 
intiff  tends  to  increase  the  risk  of  said  William  D.  Stewart, 
oinistrator;  that  John  Y.  Price's  estate  is  now  in  posses- 
I  of  real  and  personal  property  more  than  enough  to  pay 
I  debt.  The  plaintiff  demurred  to  the  defendant's  plea, 
oourt  sustained  the  demurrer,  and  gave  judgment;  against 
defendants  for  the  full  amount  of  the  note,  whereupon 
defendant,  William  D.  Stewart,  administrator,  excepted. 
.  The  allegations  in  the  plea  are  to  be  taken  most  strongly 
nst  the  pleader.  There  is  no  allegation  in  the  plea  who 
the  principal  maker  of  the  note  for  whom  the  defendant's 
state  and  Price  became  joint  sureties,  nor  that  said  prin- 
l  debtor,  whoever  he  may  have  been,  was  not  abundantly 

to  pay  the  note  sued  on;  there  is  no  averment  of  anylrisk 
rred  by  the  sureties  on  account  of  the  inability  of  the  princi- 
iebtor  to  pay  the  note  by  insolvency  or  otherwise;  nor  does 
>{>ear  that  there  was  any  legal  representative  of  Price's  es- 
•  The  allegation  is  that  the  dismissal  of  the  suit  as  to 
ce,  his  co-surety,  tends  to  increase  the  defendant's  risk  as 
surety  with  Price.  What  is  the  nature  of  that  risk,  and 
whom  was  it  incurred?     The  risk  which  the  dismissal  of 

case  as  to  Price,  tends  to  increase,  may  have  existed  solely 
the  imagination  of  the  defendant;  the  plea  did  not  inform 

Vol.  lv.  43. 
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the  court  what  it  was,  and  therefore  the  plea  was  bad  for  that 
reason. 

2.  But  the  3444th  section  of  the  Code  declares  ''that  in 
all  cases  which  have  been  or  may  be  commenced  in  any  of  the 
courts  of  this  state,  at  law  or  in  equity,  against  two  or  more 
defendants,  one  or  more  of  whom  have  died,  or  may  die  pend- 
ing said  case  or  cases,  it  shall  and  may  be  lawful  for  the  plain- 
tiif  or  complainants  to  suggest  said  death  of  record,  and  to 
proceed  in  the  trial  of  said  case  or  cases  against  the  surviving 
defendants,  to  the  extent  of  their  respective  liabilities."  The 
liability  of  each  defendant  respectively  on  the  note  sued  on, 
was  to  pay  to  the  plaintiff,  the  creditor,  the  amount  thmof, 
whatever  may  be  their  rights  and  equities  as  between  each 
other  after  the  plaintiff,  the  creditor,  has  been  paid  bj  theOt 
or  either  of  them.  By  the  common  law,  in  case  of  a  joint 
contract,  when  one  of  the  joint  contracting  parties  died,  the 
remedy  was  against  the  survivor,  and  was  lost  as  against  the 
representatives  of  the  deoeased  contractor,  but  that  is  not  now 
the  law  in  this  state.  The  point  made  by  the  plaintiff  in 
error  is,  that  inasmuch  as  the  plaintiff  in  the  court  below,  un- 
der the  provisions  of  the  section  of  the  Code  before  cited,  sug- 
gested the  death  of  Price  on  the  record,  and  discontinued  or 
abat^l  the  suit  as  to  him,  and  proceeiled  to  take  judgment 
against  the  other  defendants  who  were  joint  promissors,  that 
this  act  of  the  plaintiff  increased  his  risk  as  a  joint  co-surety 
with  Price  to  such  an  extent  as  to  discharge  him  from  tlie 
payment  of  the  debt  to  the  plaintiff,  the  creditor.  The  reply 
is,  that  tiie  act  of  the  plaintiff,  the  creditor,  which  it  is  in- 
sisted operates  as  a  discharge  of  the  surety,  is  an  act  wbi<4 
the  law  expressly  authorized  the  plaintiff  as  a  creditor  to  da 
The  act  of  the  creditor  which  injures  the  surety  or  iocreases 
his  risk,  or  exposes  him  to  greater  liability  which  will  operate 
as  a  discharge,  must  be  some  act  which  the  law  does  not  au- 
thorize or  sanction,  or  the  omission  to  do  some  act  specially 
enjoined  by  the  law.  It  will  not  do  to  hold  that  because  a 
creditor  in  the  prosecution  of  his  remedy  to  collect  his  debt 
against  several  joint  promissors,  does  an  act  which  the  statute 
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law  of  the  state  expressl}'  authorizes  him  to  do,  that  sucii  an 
act  will  operate  as  a  discharge  of  a  surety,  as  contemplated 
by  the  2154th  section  of  the  Code.     We  find  no  error  in  sus- 
taining the  plaintiff's  demurrer  to  the  defendant's  plea. 
Let  the  judgment  of  the  court  below  be  affirmed. 


William  Lake^  guardian,  plaintiff  in  error,  t?«.  Ann  Ma- 
tilda Hardee,  defendant  in  error. 

1.  Where  objections  arising  upon  the  face  of  the  verdict  are  urged  against 
the  making  of  a  decree  and  are  overruled,  the  same  matters,  if  appropri . 
ate  to  a  motion  for  a  new  trial,  may  be  included,  with  others,  in  such  mo- 
tion subsequently  made  during  the  term.  The  prior  decision  on  the  objec- 
tions will  be  considered  as  rendered  subject  to  a  more  formal  and  regular 
examination  of  the  several  matters  by  motion  for  new  trial, 

2.  Want  of  fulness  in  the  finding  of  the  jury,  or  failure  to  embrace  therein 
all  the  material  issues  of  fact,  is  cause  for  new  trial  in  any  equity  case  •. 
JO  Georgia  Reports^ ^gS'  ^^  *s  equivalent  to  a  mistrial  at  law:  23  N.  Y., 
539  >  ^  Georgia  Reports ,  46^;  4g  Ibid.^  4^8, 

3.  Where  the  complainant  waives  discovery,  he  undertakes  to  prove  all  the 
material  allegations  in  the  bill;  and  whether  this  is  done  on  the  trial  or  not, 
is  a  question  for  the  jury.  The  judge,  as  chancellor,  can  decide  no  mate- 
rial fact.  He  may  submit  the  case  as  a  whole  to  the  jury,  or  he  may  carve 
it  into  the  several  questions  of  fact  which  it  involves,  and  instruct  the  jury 
to  answer  each  question  separately.  -  If  the  latter  course  be  adopted,  the 
questions  and  answers,  taken  together,  should  disclose  a  finding  by  the  jury 
of  every  fact  requisite  to  a  full  and  final  decree  upon  the  whole  merits  of 
the  controversy. 

4.  In  the  present  case,  a  charge  of  fraud  was  involved  as  a  fundamental  ele- 
ment of  the  bill,  and  without  a  finding  upon  that  question,  either  general 
or  special,  there  could  be  no  decree  for  the  complainant :  4j  Georgia  Re- 
ports, 4sg. 

5.  The  amount  of  the  recovery  was  also  to  be  ascertained  by  the  jury  and  not 
by  the  judge,  as  there  was  no  report  by  a  master  or  auditor  unexcepted  to. 

6.  Newly  discovered  evidence  to  the  effect  that  a  witness  who  has  died  since 
testifying,  made  previous  colloquial  statements  in  direct  conflict  with  his 
testimony,  is  not  ground  for  a  new  trial. 

New  trial.  Practice  in  the  Superior  Court.  Equity.  Ver- 
dict. Discovery.  Before  Judge  Tompkins.  Chatham  Su- 
perior Court.     February  Term,  1875. 
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Ann  Matilda  El[ardee  filed  her  bill  against  William  Lake, 
her  former  guardian^  making,  in  briefi  this  case: 

Lake,  as  her  guardian,  on  Deoember  20thy  1862,  sold  to  J. 
6.  Mehrtens,  two  slaves,  named  Solomon  and  Peter,  the  prop- 
erty of  complainant,  for  $1,600  00.  Since  said  sale  she  be- 
came of  age  and  requested  from  defendant  a  settlement 
Though  oflen  requested  he  failed  to  comply  until  June  13th, 
1866,  when  he  represented  that  he  sold  said  slaves  for  Con- 
federate money,  and  that  the  amount  received  by  him  ($1,- 
600  00,)  at  the  time  of  said  sale,  was  only  worth  $400  00  in 
gold.  He  then  paid  to  complainant  $400  00  in  the  currency 
of  the  United  States,  on  condition  that  she  would  release  him 
from  all  liability  as  guardian,  which  she  accordingly  did. 

Until  December  10th,  1872,  complainant  confided  in  these 
representations  of  defendant,  believing  them  to  be  true,  but 
she  charges  that  said  representations  were  untrue,  and  that 
said  defendant  knew  them  to  be  false  at  the  time  he  made 
them;  that  he  made  such  false  representations  tocompbiu- 
aut  with  the  intention,  and  for  the  purpose,  of  defrauding  her 
out  of  the  proceeds  of  said  slaves;  that  he  took  advantage  of 
the  confidence  which  she  blindly  reposed  in  him  as  her  guar- 
dian, in  requiring  her  to  give  him  said  release.  That  defend- 
ant did  not  sell  said  slaves  for  Confederate  money,  but,  on 
the  coutmry,  refused  to  sell  them  for  such  currency,  and  de- 
manded and  received  from  the  purchaser,  bills  of  the  Marine 
Bank  of  Georgia,  worth  at  that  time  and  at  the  time  of  the 
settlement,  dollar  for  dollar  in  gold ;  that  these  facts  were 
not  discovered  by  complainant  until  the  day  and  year  last 
aforesaid. 

But  for  these  false  representations,  complainant  would  never 
have  settled  with  defendant  as  aforesaid,  or  given  him  any 
receipt  or  release,  but  would  have  demanded  firom  him  the 
bank  bills  which  he  received  or  their  equivalent. 

Tlve  defendant's  representations  as  to  the  value  of  Confed- 
erate money  at  the  time  of  said  sale  were  false  and  fraadii- 
lent.  She  discovered,  on  the  day  and  year  last  aforesaid,  that 
Confederate  money,  at  the  time  of  said  sale,  was  worth  two 
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r  one  in  gold.     Upon  this  basis  oqmplainant  was  entitled  to 
>33  33,  with  interest  to  the  time  of  settlement. 
Waiving  discovery,  complainant  prays  that  defendant  may 
\  decreed  to  give  up  said  release,  to  account  for  the  amount 
fraudulently  withheld  from  her  and  for  general  relief. 
The  defendant  answered  that  said  slaves  were  sold  for  ^1,- 
10  00  in  Confederate  money  and  not  for  bank  bills;  that 
e  proceeds  thereof  were  retained  by  defendant  to  reimburse 
mself  for  advances  made,  in  money  equivalent  to  gold,  for 
e  support  and  education  of  complainant  during  the  period 
mmencing  with  the  year  1867,  up  to  the  time  of  sale.     He 
•nies  that  he  settled  in  June,  1866,  with  complainant  in  ref- 
ence  to  said  slaves,  but  alleges  that  said  settlement  was  as  to 
her  negroes  sold  by  him,  in  1863,  for  Confederate  money. 
Defendant  asserts  that,  at  the  time  of  the  settlement  afor6- 
id,  complainant  was  of  age  and  knew  all  the  facts  and  cir- 
mstances  connected  with  her  property  at  any  time  in  the 
nds  or  control  of  defendant.     Denies  all  charges  of  false 
presentations  and  of  concealment. 
Much  testimony  was  introduced,  immaterial  here. 
The  chancellor  submitted  the  following  issues-of  fact  to  the 
ry: 

1st.  Whether  or  not  money  received  by  Lake,  or  his  agent, 
•  two  negroes,  Solomon  and  Peter,  in  1862,  was  received  in 
Ivent  bank  bills  or  in  Confederate  money? 
2d.  What  was  the  value  of  Confederate  money  in  gold  on 
th  December,  1862? 

3d.  What  was  the  value  of  bank  bills  of  the  following 
nks,  to  wit:  Marine,  State  of  Georgia,  Central  Eailroad, 
d  Bank  of  Savannah,  on  20th  December,  1862? 
4th.  Whether  the  settlement  between  complainant  and  de- 
idant,  on  June  12th,  1866,  was  made  upon  the  understand- 
g  that  the  negroes,  Solomon  and  Peter,  had  been  sold  for 
Ivent  bank  bills  or  for  Confederate  money  ? 
5th.  Whether  or  not  Lake  knew  that  Mehrtens  paid  the 
oney  in  bank  bills  to  Etheridge,  and  withheld  that  knowl- 
ge  from  complainant  upon  his  settlement  with  her  in  1866? 
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6th.  As  a  matter  of  fact,  whether  Lake  ever  received 
bank  bills  from  Etheridge  for  the  sale  of  said  u^roes? 

The  jury  liaviug  returned  for  instructions,  the  chancellor 
further  charged  them  as  follows : 

Ist.  State  who  was  agent. 

2(1.  State  who  withheld  fact  from  complainant  in  1866. 

3d.  State  who  was  agent,  and  whether  or  not  Lake  knew 
if  bank  bills  were  received  in  1862. 

The  jury  returned  the  following  verdict: 

1st.  "  We  find  that  the  money  paid  for  the  two  n^roes, 
Solomon  and  Peter,  in  1862,  was  in  solvent  bank  bills. 

2d.  "We  find  the  value  of  Confederate  money  in  gold,iu 
December,  1862,  as  three  for  one. 

3d.  "We  find  the  value  of  bank  bills  of  the  Marine, State 
of  Georgia,  Central  Railroad,  and  Bank  of  Savaunah,  in 
December,  1862,  to  be  worth  less  ten  per  cent  in  gold.  Cen- 
tral Railroad  and  Marine  Bank  bills  at  par  value  with  greeu- 
backs ;  bills  of  Bank  of  State  of  Georgia,  forty  cents  in  greeu- 
backs  ;  Bank  of  Savannah,  fifty  cents  in  greenbacks,  after  the 
war. 

4th.  "The  basis  of  settlement  between  defendant  and  com- 
plainant was  in  Confederate  money. 

5th.  "  We  find  that  Lake's  agent,  Etheridge,  did  receive 
bank  bills  in  payment  for  the  negroes,  Peter  and  Solomou, 
and  that  Lake  did  withhold  the  fact  from  complainant. 

6th.  "We  find  that  Lake  did  receive  bank  bills  through  his 
agent,  Etheridge,  for  negroes,  Peter  and  Solomon,  in  1862. 

To  tlie  entering  of  a  decree  on  this  verdict  the  defendant 
objected  on  numerous  grounds,  but  mainly  because  it  did  not 
cover  the  issues  involved,  was  too  uncertain,  and  did  not  fii 
any  definite  amount  as  due  by  defendant  to  complainant. 

These  objections  were  overruled,  and  on  April  28th,  1875, 
the  chancellor,  after  fully  reciting  the  findings  of  the  jury, 
adjudged  that  the  complainant  recover  of  the  defendant 
$906  67  principal,  together  with  interest  at  seven  per  cent 
per  annum  for  six  years,  up  to  December  20th,  1868, amount- 
ing to  $380  80;  the  principal  and  interest  amounting  to  the 
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iim  of  $1,287  47.  Further,  that  iuterest  at  the  rate  of  six  per 
ent  per  annum,  annually  compounded,  be  recovered  on  the 
mount  last  aforesaid  from  December  20th,  1868,  to  December 
0th,  1874.  Further,  that  if  the  defendant  fails  to  pay  the 
mount  thus  ascertained  to  be  due  within  ten  days  from  the 
ate  of  this  decree,  that  interest  at  the  rate  of  six  per  cent,  per 
nnum  do  continue  to  be  annually  compounded  thereon*'until 
>aid. 

On  May  7th,  1875,  during  the  same  term,  defendant  moved 
Q  arrest  of  judgment  and  to  set  aside  said  verdict  upon  sub- 
tantially  the  same  grounds  as  were  presented  in  objections  to 
be  rendition  of  the  decree,  and  upon  others  not  material. 

Before  the  adjournment  of  the  same  term,  defendant  also 
Qoved  for  a  new  trial  upon  the  following  grounds,  to  wit : 

1st.  Because  the  court  erred  in  submitting  the  aforesaid 
ssues  of  fact  to  the  jury,  and  those  alone. 

2d.  Because  the  court  erred  in  not  submitting  to  the  jury 
he  issue  made  by  the  defendant's  answer,  that  the  proceeds 
f  the  sale  of  the  slaves  were  paid  out  aud  received  by  defend- 
nt  to  reimburse  liimself  for  advances  made  in  money  equiv- 
lent  to  gold,  for  the  support  and  education  of  complainant. 

3d.  Because  the  court  erred  in  confining  the  jury  to  the 
alue  of  Confederate  money  in  gold  on  December  20th,  1862. 

4th.  Because  the  court  erred  in  confining  the  jury  to  the 
alue  of  the  bank-bills  of  the  various  banks  named,  in  gold 
n  December  20tli,  1862. 

5th.  Because  the  verdict  does  not  cover  all  the  material 
»ues  between  complainant  and  defendant. 

6tb.  Because  the  verdict  does  not  find  whether  defendant 
Dcounted  to  complainant  for  the  proceeds  of  the  negroes  in 
k>nfederate  money  at  the  rate  of  three  for  one  in  gold,  or  at 
Q  equivalent  of  dollar  for  dollar  in  gold. 

7th.  Because  the  verdict  does  not  determine  whether  the 
efendant,  at  the  settlement  of  Jiine  12th,  1866,  made  mis- 
epresentations  to  complainant  as  to  the  kind  of  currency  in 
^hich  he  received  payment  for  said  negroes,  whereby  com- 
plainant suffered  loss  or  damage. 
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8th.  Because  said  verdict  did' not  find  any  amoant  as  doe 
from  defendant  to  complainant. 

9th.  Because  the  verdict  is  contrary  to  evidence  and  to  law. 

10th.  Because  the  decree  does  not  follow  the  verdict  and 
has  no  verdict  to  support  it. 

Another  ground  was  added  based  on  the  newly  discovered 
evidence  of  one  Talbird.  This  was  to  the  effect  that  Mehr- 
tens^  soon  after  the  purchase  of  Solomon  and  Peter,  told  him 
that  he  had  paid  for  them  in  Confederate  money.  Mehrtens, 
on  the  trial^  had  testified  that  he  had  paid  for  them  in  the 
bills  of  the  various  banks  heretofore  enumerated ;  that  de« 
fendant  had  declined  to  receive  Confederate  money.  This 
witness  had  since  died. 

On  July  31st,  1875,  the  day  of  the  adjournment  d  the 
May  term,  the  motions  in  arrest  of  judgment  and  for  new  trial 
were  overruled,  and  defendant  excepted.  On  the  same  day 
the  bill  of  exceptions  was  certified. 

Hartridoe  &  Chisholm,  for  plaintiff  in  error. 

R.  R.  Richards;  J.  V.  Ryals,  for  defendant 

Bleckley,  Judge. 

The  opinion  of  the  court  is  given  at  large  in  the  head- 
notes. 

Judgment  reversed. 


J.  Ben.  Wilson  &  Company,  plaintiffs  in  error,  w.  The 
Sprague  Mowing  Machine  Company,  defendant  in 
error. 

(Bleckley,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

I .  A  corporation,  in  an  action  on  contract,  need  not  set  out  in  the  dcdaratioo 
how,  or  by  what  authority,  it  was  incorporated,  nor  aver  itself  to  be  a  cor- 
poration. 
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2.  If  it  were  proper  to  do  so,  and  the  omission  were  defective,  the  defect 
would  be  amendable,  and  not  good  in  arrest  of  judgment. 

Corporations.  Pleadings.  Amendment.  Arrest  of  judg- 
ment Before  Judge  Hopkins.  Fulton  Superior  Court. 
April  Term,  1875. 

Beported  in  the  opinion. 

A.  W.  Hammond  &  Son,  for  plaintifis  in  error. 

L.  J.  Glenn  &  Son,  for  defendant. 

Jackson,  Judge. 

This  suit  is  in  tiie  statutory  form.  The  object  of  that 
statute,  when  first  enacted,  was  to  simplify  pleading.  Under 
it  the  Sprague  Mowing  Machine  Company  alleges  that  the  de- 
fendants owe  them  on  an  account.  The  bill  of  particulars  is 
annexed.  No  plea  or  demurrer  or  other  defense  was  made. 
Judgment  was  rendered  by  the  court  for  principal  and  in- 
terest on  the  account  A  motion  was  made  to  arrest  it.  The 
court  below  overruled  that  motion,  and  tliis  is  the  error  com- 
plained of. 

1.  The  gravamen  of  the  motion  is  that  nobody  sues;  there 
is  no  plaintiff,  the  Sprague  Mowing  Machine  Company 
neither  ailing  that  it  is  a  partnership  and  setting  out  the 
names  of  the  partners,  nor  that  it  is  a  corporation,  and  stating 
where  chartered  and  by  what  authority  it  was  here.  '  It  is 
said  it  shows  on  the  declaration  that  it  is  neither  a  natural  nor 
an  artificial  person,  and  therefore  that  no  person  sues,  and  the 
declaration  is  fatally  defective.  The  declaration  may  be  de- 
fective; but  the  authorities,  at  least  such  as  we  have  ex- 
amined, are  to  the  effect  that  it  is  good.  The  cases  of  Harris 
V8.  The  Murkingen  Manufacturing  Company,  4  Blackfonl, 
267 ;  Richardson  V8.  St.  Joseph  Iron  Company,  5  Blackford, 
146 ;.  Hearton  vs.  The  Cincinnati  and  Fort  Wayne  Railroad 
Company,  16  Indiana,  275 ;  and  the  Bennington  Iron  Com- 
pany tw.  John  Rutherford,  Jr.,  3  Har.,  106-158,  decide  that 
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it  is  not  necessary  to  aver  that  the  plaintiff  is  a  corporation 
lu  the  case  last  cited,  from  New  Jersey,  the  court  ruled  tbt 
it  is  unnecessary  even  in  the  case  of  a  foreign  corporatioD; 
that  a  natural  interpretation  is  to  be  given  to  pleading  when 
it  is  susceptible  of  it,  and  that  the  name  of  the  plaintiff  im- 
ports that  it  is  a  corporation.  And  the  judge  delivering  the 
opinion  says  that  the  plea  of  '^niU  tid  corporation"  is  the 
remeily  of  the  defendant  if  he  denies  the  existence  of  the  cor- 
poration. 

2.  If,  then,  it  is  not  necessary  to  aver  that  the  plaintiff  is  a 
corporation,  it  follows  that  the  motion  to  arrest  the  judgment 
is  not  good.  Even  if  defective,  it  is  amendable.  Besides,  it 
was  right  that  judgment  should  go  by  default  on  this  acoount, 
there  being  no  plea  or  answer  filed :  Code,  section  3457. 

Judgment  affirmed. 


The  Germania  Fire  Insurance  Company  et  d.^  plain- 
tiffs in  error,  vs,  William  N.  Hawks  et  al,  defendants  in 
error. 

Where  the  agent  of  several  insurance  companies  as  principal,  and  others  as 
securities,  acknowledged  themselves  bound  unto  each  of  said  companies, 
in  the  sum  of  3i,ooo  oo,  conditioned  upon  the  faithful  performance  by  said 
agent  of  his  duties,  in  case  of  a  breach,  a  joint  suit  by  said  companies  can- 
not be  maintained. 

Pleadings.  Joint  and  several  obligations.  Before  Judge 
Crawford.  Muscogee  Superior  Court.  November  Term, 
1875. 

Reported  in  the  decision. 

L.  T.  Downing,  for  plaintiffs  in  error. 

R.  J.  Moses,  by  brief,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defeudants 
on  the  following  described  bond: 
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*  Know  all  men  by  these  presents,  that  I,  W.  N.  Hawks, 
Columbus,  in  the  state  of  Geoi^ia,  as  principal,  and  J.  A. 
ly,  of  Columbus,  in  the  said  state,  and  George  Phelps,  of 
umbus,  in  the  said  state,  as  sureties,  are  held  and  firmly 
lud  unto  each  of  the  following  named  insurance  companies, 
t  is  to  say :  The  Germania  Fire  Insurance  Com|)any,  of 
City  of  New  York ;  The  Hanover  Fire  Insurance  Com- 
ly,  of  the  City  of  New  York ;  The  Niagara  Fire  Insurance 
npany,  of  the  City  of  New  York ;  and  The  Republic  Fire 
urance  Company,  of  the  City  of  New  York,  in  the  sum 
51,000  00,  lawful  money  of  the  United  States,  to  be  paid 
iach  of  the  said  insurance  companies,  or  to  their  respective 
>rneys,  agents,  successors,  or  assigns ;  for  which  payment, 
1  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  ex- 
tors  and  administrators,  jointly  and  severally,  firmly  by 
3e  presents.  Sealed  with  our  seals,  dated  the  seventh  day 
^larch,  in  the  year  one  thousand  eight  hundred  and  seven- 
:wo. 

'  Whereas,  the  said  W.  N.  Hawks  has  been  appointed  the 
nt  for  the  above  named  insurance  companies  for  Colum- 
,  in  the  county  of  Muscogee,  and  state  of  Georgia : 
^Now  the  condition  of  this  obligation  is  such  that,  if  the  said 
N.  Hawks  shall  in  all  respects  observe  and  fulfil  the  in- 
ictions  of  the  said  companies  respectively,  which  may  be 
en  to  him  in  relation  to  such  agency,  either  through  their 

I  officers  or  through  their  general  agent,  in  the  city  of  New 
rk;  and  shall  duly  and  properly  account  for,  pay  over  and 
ly  all  sums  of  money  which  may  be  received  by  him  as 
b  agent,  whether  for  premiums  of  insurance,  or  with  which 
>ay  losses,  or  upon  salvages,  collections,  or  otherwise;  and 

II  also  duly  and  properly  account  for  and  apply  all  goods, 
ttels,  or  other  property  which  may  come  into  his  hands  or 
session,  or  under  his  control,  for  and  in  behalf  of  the  said 
irance  companies  respectively;  and  shall  keep  true  and 
rect  books  of  account ;  and  make  regular  and  correct  re- 
ts of  the  business  transacted  by  him  to  the  said  general 
nt;  and  shall,  in  all  other  respects,  well  and  faithfully  dis- 
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charge  and  perform  his  daties  as  such  agent ;  and  shall,  npon 
the  termination  of  his  agency,  from  whatever  cause,  deliver 
op  and  hand  over  all  of  the  moneyi  books,  aoeoantSy  memo- 
randa, property,  effects,  and  other  things,  belonging  to  the  said 
insarance  companies,  or  connected  with  or  growing  out  of  the 
s^id  agency,  to  such  |>erson  or  persons  as  the  said  iusuranoe 
companies,  or  their  general  agent,  in  the  city  of  New  York, 
shall  order  and  direct,  then  this  obligation  to  be  void  and  of 
DO  effect,  otherwise  to  remain  in  full  force  and  virtue. 

(Signed)  "  W.  N.  HAWKS,  [l  s.] 

"JAMES  A.  CODY,       [us.] 
** GEORGE  PHELPS,    [ls.] 

"Signed  and  delivered  in  presence  of 
"  H.  A.  Chapman, 
"John  C.  Coart." 

The  defendant  demurred  to  the  plaintiff^s  declaration,  which 
demurrer  was  sustained  by  the  court,  and  the  plaiotiK  ex- 
cepted. 

This  is  a  joint  suit  brought  by  the  plaintiffs  against  the 
defendants  on  their  bond,  the  plaintifis  alleging  that  thej  are 
associated  together  as  the  "  Underwriters'  Agency  of  New 
York."  This  is  not  a  suit  by  the  Underwriters'  Agency  of 
New  York,  if  indeed  there  is  such  an  artificial  person  capable 
of  suing,  but  it  is  a  joirtt  suit  by  the  plaintiffs  on  a  covenant 
made  with  each  company  separately.  The  rule  in  such  cases 
is  that  when  the  legal  interest  and  cause  of  action  of  the  cov- 
enantees are  several,  each  naay  and  should  sue  separately  for 
the  particular  damage  resulting  to  him  in<lividually,  although 
the  covenant  be  in  its  terms  joint:  1  Chitty's  Pleadings,  10. 
In  this  case  the  covenant  is  made  with  and  to  each  company 
separately,  and  therefore  each  company  should  sue  separately 
for  the  particular  damage  or  injury  done  to  it  by  a  breach 
thereof,  and  not  in  the  joint  name  of  all  of  them.  There  was 
no  error  in  sustaining  the  demurrer  to  the  plaintiffs'  declara- 
tion. 
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Let  the  judgment  of  the  court  below  be  affirmed^  with  leave 
>  reinstate  as  to  one  of  the  plaintiffs  by  striking  out  the  others^ 
'  the  plaintiff'  attorney  sliall  wish  to  do  so. 


[.  K.  Lamb,  plaintiflF  in  error,  w.  Seaborn  Dozier,  de- 
fendant in  error. 

On  the  trial  of  an  affidavit  of  illegality  founded  on  alleged  want  of  service, 
the  return  of  the  sheriff  that  the  defendant  was  served,  is  conclusive,  un- 
less it  be  traversed ;  and  the  pleadings  must  be  so  framed  that  the  traverse 
and  issue  thereon  shall  plainly  appear  of  record ;  and  to  such  traverse  the 
sheriff  should  be  a  party,  as  his  official  return  is  questioned. 

This  traverse  must  be  made  at  the  first  term  after  notice  of  such  entry  of 
service  is  had  by  the  defendant ;  and  the  fact  that  it  is  made  at  such  term 
must  be  also  averred  and  proven  on  the  trial  of  the  traverse. 

Illegality.  Service.  Sheriff.  Return.  Practice  in  the 
iuperior  Court.  Before  Judge  Clark.  Schley  Superior 
Jourt.     October  Term,  1875. 

Reported  In  the  opinion. 

GuERRY  Sl  Son;  B.  B.  Hinton;  M.  J.  Wall,  for  plain- 
iff  in  error. 

W.  A.  Hawkins,  for  defendant. 

Jackson,  Judge. 

The  affidavit  of  illegality  in  this  case  was  based  upon  want 
f  service.  The  return  of  the  sheriff  was  that  the  defendant 
788  served.  There  was  no  traverse  of  this  return  made  by 
he  pleadings,  so  that  the  records  should  show  that  it  had  been 
lone,  and  that  they  were  consistent  with  themselves.  We 
hink  that  this  should  always  be  done,  and  that  the  sheriff, 
irhose  return  is  thus  attacked,  should  be  a  party  to  the  traverse 
nd  be  heard  thereon.  This  case  is  fully  covered  by  the  case 
•f  Mawnd  vs.  Keatingy  page  396.  We  can  add  nothing  to 
he  opinion  delivered  in  that  case. 

Judgment  reversed. 
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Gould  &  Company  vs.  The  Mayor,  etc.,  of  Atlanta. 

T.  GroULD  &  Company  et  al.^  plaintiffs  in  error,  t».  The 
Mayor  and  General  Council  op  the  Citjof  At- 
lanta, defendant  in  error.  * 

1.  The  power  in  the  charter  of  Atlanta  to  tax  itinerant  traders  is  not  lawfiilly 
exercised  by  the  adoption  of  an  ordinance  to  tax  those  intinerant  traders 
only  who  are  non-residents  of  the  city.  No  tax  can  be  imposed  on  non- 
resident traders  without  imposing  a  like  tax  on  resident  traders  of  the  same 

.  class. 

2.  Is  a  tax  on  the  amount  of  sales  made  within  the  city  by  intinerant  traders 
a  tax  on  property,  and  can  it  exceed  the  rate  per  cent,  ad  valorem,  impo^ 
on  other  property  taxed.     Quare  ? 

3.  A  trader  who  opens  a  house  within  the  city  for  the  purpose  of  selling  ont 
therein  a  stock  of  goods,  who  deposits  in  the  house  a  large  stock  and  pro- 
ceeds to  sell  them  out,  in  the  one  place,  by  auction  or  otherwise,  who  does 
not  convey  any  of  the  goods,  or  carry  samples  thereof,  from  point  to  point 
in  the  city  for  the  purpose  of  sale,  exhibition  or  the  solicitation  of  orden^ 
and  who  waits  for  customers  to  come  to  him  at  the  location  where  he  has 
established  his  business,  is  not  an  itinerant  trader,  within  the  meaning  of 

'  the  charter  of  Atlanta  or  of  the  general  statutes  of  Georgia. 

4.  An  illegal  tax  ordinance  which  requires  returns  and  payment  to  be  made 
within  an  hour  after  the  tax  accrues,  then,  in  case  of  default,  douUes  the 
tax  and  sends  forth  execution,  and,  finally,  denounces  penal  infliction  for 
non-payment,  is  better  resisted  by  injunction  than  by  affidavit  of  illegalit)', 
or  other  common  law  remedy ;  more  especially  as  the  party  invoking  pro- 
tection is  carrying  on  a  large  business  which  exposes  him  to  numerous  suc- 
cessive levies,  day  after  day,  for  alleged  non-compliance  with  the  ordinance, 
and  as  the  municipal  authorities,  having  made  one  lev-y,  threaten  a  repeti- 
tion daily  so  long  as  the  business  is  prosecuted. 


Tax.     Peddlers.     Injunction.     Illegality.     Before 
Peeples.     Fulton  county.    At  Chambers.    January  26th, 
1876. 

ReporteiJ  in  the  opinion. 

D.  F.  &  W^R.  HAM.MOND;  Hulsey  &  Hulsey,  for  plain- 
tiffs in  error, 

W.  T.  Newman;  O.  A.  Lochrane,  for  defendant. 
Bleckley,  Judge. 

The  complainants,  Joiner  &  Ellis,  are  auctioneers  residing 
in  the  city  of  Atlanta,  and  having  a  regular  municipal  license 


ATLANTA,  JANUARY  TERM,  1876.         679 

• ■ 

Gould  &  Company  vs.  The  Mayor,  etc.,  of  Atlanta. 

>  pursue  their  calling.  The  other  complainants^  T.  Gould 
t  Company,  are  residents  of  the  city  of  New  York.  The 
itter  firtn  shipped  from  New  York  to  Atlanta,  a  stock  of 
lefchandise,  consisting  of  carpets,  woolens,  and  a  general 
ssortraent  of  dry  goods,  the  whole  worth  about  $40,000  00. 
''he  packages  arrived  by  railroad,  marked  and  consigned  to 
\  Grould  &  Company,  and  were,  by  them  and  their  employees, 
pened  in  a  house  on  Whitehall  street,  rented  for  the  purpose 
y  Joiner  &  Ellis,  the  money  to  pay  the  rent  l>eing  fitrnished 
y  T.  Gould  &  Company.  This  house  was  procured  because 
he  regular  auction-house  of  Joiner  &  Ellis  was  not  large 
nough  to  accommodate  the  stock,  and  because  T.  Gould  & 
Company  wished  their  gowls  kept  separate  from  all  others, 
oiner  &  Ellis  obtained  from  the  city  a  fresh  license  as  auc- 
ioneers,  covering  this  new  place  of  business,  and  advertised 
hat  the  goods  would  be  there  sold  by  them  at  auction,  from 
ay  to  day,  until  the  entire  stock  should  be  disposed  of.  By 
n  arrangement  between  them  and  T.  Gould  &  Company,  they 
rere  to  receive  a  commission  on  the  sales,  and  were  to  comply 
nth  the  city  ordinances  in  reference  to  keeping  accounts,  mak- 
(ig  returns,  and  paying  taxes  at  the  regular  rates  on  auction 
ales.  They,  however,  did  not  have  full  and  complete  con- 
rol.  They  did  not  keep  the  keys  of  the  store  at  night,  nor 
lid  they  receive  or  handle  the  cash. 

When  the  sale  commenced,  one  of  the  firm  oiSciated  as 
nctioneer  for  about  fifteen  minutes,  and  then  gave  place  to 
if  r.  T.  Gould,  who  was  the  real  crier  of  the  auction.  He  and 
lis  partner  went  on  with  business,  seemingly  under  a  mere 
lominal  supervision  of  Joiner  &  Ellis,  who  were  interested, 
[onbtless,  to  the  extent  of  the  agreed  commissions,  and  who 
leld  themselves  responsible  for  verifying  accounts,  making 
etarns,  and  seeing  that  all  taxes  were  paid,  as  if  the  goods 
lad  been  sold  by  themselves  on  regular  consignment.  Indeed, 
K)th  they  and  their  principals  called  and  treated  it  as  a  con- 
ignment,  notwithstanding  the  active  part  taken  by  the  latter 
n  traasacting  the  business  and  the  comparatively  passive  part 
aken  by  the  former.     They  appear  to  have  thought  that  the 
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arrangement  between  them  was  the  l^al  equivalent  ol  ex- 
posing gocnls  at  auction  bj  resident  licensed  auctioneers,  at 
their  own  stand,  by  themselves  or  their  agents,  in  the  due  course 
of  such  business.     On  the  other  hand,  the  city  authorities 
c<)nsidered  the  arrangement  as  merely  colorable ;  they  regard- 
ed T.  GouM  &  Company  as  having  retained  poBsession  of  ibeir 
goods;  as  never  having  made  any  consignment  or  deliveiyof 
them  to  Joiner  &  Ellis;  and  as  engaged  in  selling  them  them- 
selves, by  their  own  auctioneer,  using  the  name  of  J(H06r<b 
Ellis  as  a  cover.     What  the  relation  between  the  two  fimu 
actually  was  we  shall  not  undertake  to  decide.     We  find  it 
unnecessary  to  do  so.     For  the  purposes  of  the  present  cas^  we 
shall  assume  that  T.  Gould  &  Comi>auy  can  derive  no  protectioa 
whatever  from  connecting  themselves  with  Joiner  A  Ellisi 
and  that  they  are  to  be  treated  in  this  controversy  as  if  tbej 
had  acted  throughout  alone.     We  shall  apply  to  them  that 
law  which  we  think  would  be  applicable  if  tliey,  being  resi- 
dents of  New  York,  had  brought  hither  from  thence,  by  rail- 
road, a  large  stock  of  goods,  placed  them  in  a  house  in  the 
city  of  Atlanta,  and  then  proceeded  to  sell  them  out  at  aac- 
tion.     It  may  be  that  by  reason  of  their  connection  with 
Joiner  &  Ellis  they  are  in  a  better  situation  than  this  sap- 
poses,  but  certainly  they  are  in  no  worse. 

The  sale  commenced  on  the  24th  of  January,  1876,  and 
amounted  at  the  close  of  business  at  night  to  a  few  dollars 
over  one  thousand.  The  city  claimed  a  tax  thereon  of  $5  00 
]>er  hundred,  and  accordingly  issued  execution  against  T. 
Gould  &  Company,  as  itinerant  non-resident  traders,  for  the 
sum  of  $50  00  and  costs.  On  the  next  day  this  execution 
was  levied  by  seizing  certain  of  the  goods.  The  authorities 
announced  their  purpose  to  issue  similar  process  daily,  if  sales 
continued,  and  if  T.  Gould  &  Company  failed  to  make  re- 
turns and  pay  tax  as  itinerant  traders. 

The  complainants  thereupon  filed  their  bill,  praying  that 
the  city  be  enjoined  from  the  collection  of  this  tax.  The  in- 
junction was  refused  by  the  circuit  judge,  and  that  refusal 
is  assigned  as  error. 
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The  charter  of  the  city  grants  power  to  tax  property,  real 
and  p^W)iiaI,  to  the  extent  of  one  and  a  half  per  cent,  ad  va- 
hremf  to  which  may  be  added,  as  an  extraordinary  tax,  one- 
half  of  one  per  cent,  more — in  all,  two  per  cent.  Power  is 
also  granted  to  exact  a  license  or  registration  fee  of  not  ex- 
ceeding $25  00  on  each  person  or  firm  engaged  in  any  trade^ 
business,  avocation,  calling  or  profession  within  the  city. 
The  section  of  the  charter  which  relates  to  itinerant  traders  is 
as  follows:  ^'That  said  mayor  and  general  council  shall  have 
power  to  levy  and  collect  from  itinerant  traders  who  may,  di- 
rectly or  indirectly,  by  themselves  or  others,  sell  any  goods, 
wares  or  merchandise  in  said  city,  such  tax  as  to  them  may 
seem  proper:  Provided,  that  no  person  or  persons  shall  be 
prohibited  from  selling,  free  from  tax,  any  number  of  books, 
mapS)  charts,  or  mathematical  instruments,  made  in  this  state 
or  elsewhere,  within  said  city  of  Atlanta: "   See  acts  of  1874. 

The  tax  ordinance,  in  so  far  as  it  rests  on  this  section  of 
the  charter,  reads  thus:  "On  each  $100  00  of  the  amount  of 
sales  of  goods,  wares,  merchandise,  produce,  shingles,  lumber, 
and  all  other  articles  sold  by  transient,  itinerant,  non-resident 
speculators  or  traders,  (not  including  those  who  bring  the 
above  mentioned  articles  on  wagons,)  there  shall  be  levied  a 
tax  of  five  dollars :  Provided,  that  parties  making  such  sales 
as  above  stated  return  the  same  to  the  clerk  of  council  within 
one  hour  after  they  have  been  made,  and  pay  the  tax  thereon; 
and  in  case  these  provisions  are  not  complied  with,  then  a  tax 
often  per  cent,  shall  be  levied  and  collected  by  execution,  as 
in  other  collections  of  taxes.  Any  person  selling  as  aforesaid 
and  failing  or  refusing  to  pay  said  tax  as  aforesaid,  shall^  on 
conviction  before  the  recorder,  be  fined  in  a  sum  not  exceed- 
ing^ $100  00,  or  imprisonment  not  exceeding  thirty  days^  or 
botliy  at  the  discretion  of  the  recorder,  mayor,  or  mayor  pro 
tempareJ' 

Under  this  ordinance  the  tax  was  imposed  which  is  now 

resisted.     A  more  pungent  paragraph  of  legislation  we  have 

liot  met  with*.     It  gives  but  one  hour  to  find  the  clerk,  make 

tbe  return  and  pay  the  tax.     For  failure  to  run  this  &st 

Vol.  lv.  44. 
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race,  it  doubles  the  tax  and  turns  loose  execution.  It  then 
puts  the  defaulter  in  the  dock  as  a  criminal^  and  foroes  him  to 
submit  to  be  fined  or  imprisoned.  It  would  be  difficulty  we 
think,  to  recognize  this  ordinance  as  a  law  for  raising  reve- 
nue, even  if  it  pursued  the  statute  on  which  it  is  founded;  it 
seems  to  be  designed  rather  as  a  measure  of  prohibition,  and 
we  think,  in  respect  at  least  to  the  shortness  of  the  time  al- 
lowed for  making  returns  and  payment,  it  might  well  be  pro- 
nounced unreasonable,  and  therefore  void. 

1.  But  the  ordinance  is  singularly  at  variance  with  the 
grant  of  power  contained  in  the  charter.  The  power  is,  to 
tax  itinerant  traders  generally.  The  ordinance  is  no  attempt 
to  exercise  the  power  upon  residents  of  the  city,  hat  opon 
non-residents  only.  Again,  even  non-residents  are  not  taxed 
if  they  come  in  wagons.  This  is  a  discrimination  founded  oo 
vehicles,  or  modes  of  conveyance.  If  T.  Grould  &  Company 
had  trans[)orted  their  merchandise  in  wagons  and  not  id  rail- 
roa<l  CiU*s,  they  would  have  been  clear  of  this  ordinance,  but 
having  come  by  railroad  they  are  within  its  jaws.  This  dis- 
crimination alone  would  peiha|)s  be  sufficient  to  render  the 
ordinance  invalid.  Its  chief  defect,  however,  considere<l  with 
reference  to  the  grant  of  power  on  which  it  rests,  is  that 
it  s{)ends  its  whole  force  on  non-residents  and  spares  resi- 
dents entirely.  Suppose  a  citizen  peddles  his  wares  through 
the  city,  is  he  not  an  itinerant  trader?  and  if  so,  where  is  the 
authority  in  the  charter  for  an  ordinance  taxing  itmeraut  tra- 
ders that  leaves  him  untaxed  as  such?  When  power  is  given 
to  municipal  corporations  to  impose  taxes,  whatever  else  the 
grant  may  mean,  it  certainly  means  that  the  citizens  are  to  be 
taxed.  That  is  the  plainest  and  most  obvious  construction  in 
all  ciises.  Other  persons  may  be  included,  but  citizens  mnst 
be,  unless  expressly  excepted.  It  is  for  them,  and  ujwn  them 
chiefly,  that  local  legislation  is  to  act.  Until  there  is  an  or- 
dinance that  binds  the  citizen,  there  can  be  none  (other  than 
a  mere  police  regulation)  that  binds  the  stranger.  When  the 
stranger  comes  into  the  city  he  may  be  watched,*  but  he  can- 
not be  taxed  if  citizens  of  his  class  are  not  taxed^  unless  there 


ATLANTA,  JANUARY  TERM,  J  876.        683 

Gould  &  Company  vs.  The  Mayor,  etc.,  of  Atlanta. 

is  some  special  grant  of  authority  enabling  the  municipality  • 
to  tax  him  as  a  non-resident.  As  to  his  right  to  claim  equal- 
ity with  citizens  in  whatever  taxes  are  imposed:  see  2  Dillon 
on  Municipal  Corporations,  631;  5  Caldwell,  554.  The 
power  to  discriminate  against  him  has  been  recognized  by  this 
court  in  one  case  involving  slaves — a  species  of  property  pe- 
culiarly related  to  the  police:  25  Georgia  Reports j  610. 

2.  But  were  the  ordinance  operative  alike  u|)on  resident 
and  non-resident  traders,  would  the  tax  it  imposes  be  a  law- 
ful tax?  The  limit  of  taxation  upon  property  is  fixed  by  the 
charter  at  two  per  cent.  By  the  constitution  taxes  upon  prop- 
erty must  be  ad  valorem  and  uniform  upon  all  species  of  prop- 
erty taxed.  Municipal  taxes  must  conform  to  this  rule:  49 
Georgia  Beports,  562,  It  follows  that  although  the  charter 
declares  that  the  mayor  and  council  shall  have  power  to  levy 
and  collect  from  itinerant  traders  such  tax  as  to  them  may 
seem  proper,  this  provision  of  the  charter  must  be  construed 
either  as  no  authority  to  tax  the  property  of  itinerant  traders, 
or  as  authority  to  tax  it  at  the  discretion  of  the  mayor  and 
council,  within  the  limits  to  which,  by  other  provisions  of  the 
charter,  they  are  confined  in  respect  to  property  generally.  If 
the  power  to  tax  itinerant  traders  is  absolutely  unlimited, 
then  it  does  not  relate  to  taxing  their  j)roperty  at  ail,  but  to 
taxing  them  in  some  other  way.  The  scheme  of  the  charter 
is,  evidently,  to  limit  the  taxation  of  property,  and  whatever 
docs  not  come  within  the  limit,  either  expressly  or  by  impli- 
cation, does  not  come  within  the  scheme,  and  is  therefore  not 
to  be  understood  as  authority  for  taxing  property.  The  max- 
imum property  tax  allowed  by  the  charter  being  two  per  cent., 
and  the  tax  exacted  of  itinerant  traders  by  the  ordinance  we 
are  discussing  being  five  per  cent.,  the  ordinance  conflicts  with 
the  charter,  if  this  five  per  cent,  rate  is  a  tax  upon  property. 
Is  it  such,  is  the  question?  It  is  laid  upon  the  amount  of 
sales,  and  is  a  fixed  per  centage  on  such  amount.  It  is  due 
and  payable  within  one  hour  after  a  sale  is  made.  It  will 
accrue  inevitably,  though  there  be  but  a  single  transaction. 
Is  it  a  tax  on  the  contract  in  the  nature. of  a  stamp  duty,  with 
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no  regard  to  the  element  of  value,  but  with  regard  simply  to 
the  element  of  legal  obligation  ?   Surely  not.    It  is  not  a  tax  on 
the  act  of  transmitting  title,  or  on  the  evidence  of  transmis- 
sion.    What  is  left,  then,  for  the  tax  to  reach?     If  only  the 
thing  sold  and  the  price,  each  of  these  is  property.     If  it  is  a 
tax  on  either  it  is  a  tax  on  property.     Five  dollars  on  each 
one  hundred  dollars  of  the  amount  of  sales  is  the  language 
of  the  ordinance.     One  dollar  out  of  every  twenty  dollars  of 
the  price  produced,  the  proceeds  of  sale.     It  is,  perhaps,  not 
mathematically  certain  on  which  the  burden  actually  611s 
in  a  given  transaction,  the  commodity  or  the  price.    If  the 
price  is  proportionately  reduced  in  consequence  of  the  tax, 
the  commodity  bears  the  burden ;  and  if  not  the  price  bean  it. 
Probably,  in  many  instances,  it  is  shared  between  them,  the 
reduction  in  price  being  less  than  the  full  amount  of  the  tax. 
The  theory  that  this  is  a  tax  on  pro|)erty  is  not  unsupport- 
ed by  some  authority.     This  court  has  determined  a  kindred 
question  in  the  case  of  Pearoe,   Wheless  &  Company  tw.  Tk 
City  of  Augusta,  37  Georgia  Reports,  597,  which  was  a  tax 
on  the  gross  sales  of  cotton ;  on  the  gross  amount  of  all  sales 
of  goods,  wares,  merchandise  and  produce,  (except  cotton;) 
on  the  gross  receipts  for  storage,  and  on  every  $100  00  of 
commissions  received  by  commission  merchants  and  cotton 
factors.     The  tax,  it  will  be  perceived,  was  expressed  in  the 
ordinance  to  be  on  sales,  on  the  gross  amount  of  sales  and  of 
receipts,  and  on  every  $100  00  of  commissions.     The  tax  was 
pronounced  by  this  court,  it  would  seem,  to  be  a  tax  upon 
property,  and  was  upheld,  apparently,  as  such.     If  any  part 
of  that  judgment  should  be  thought  to  be  in  conflict  with 
Hartridge  vs.  The  City  of  Savannah,  8  Geoi^gia  ReportSy  23, 
it  should  be  remembered  that  in  the  time  intervening  between 
the  two  decisions  the  tax  laws  of  the  state  had  been  expanded 
so  as  to  grasp  nearly  all  values  and  subject  them  to  taxation. 
The  transition  from  the  old  system  of  taxing  land  by  the 
acre,  and  other  property  specifically,  or  by  the  piece,  to  the 
ad  valorem  system,  had  become  complete.     There  may  or  ma^ 
not  be  other  ways  of  reconciling  the  two  cases;  or,  perchance, 
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they  may  be,  at  bottom,  irreconcilable.  Things  sold  and 
money  or  credits  received  therefor  are  alike  property ;  and  a 
tax  on  what  passes  from  the  seller,  or  on  what  passes  to  him 
from  the  buyer,  looks  very  like  a  tax  upon  property:  14 
Georgia  ReportSy  438;  41  Ibid.,  21 ;  12  Wall,  418;  8  Ibid., 
123,  148.  There  is,  however,  a  line  of  decisions  whicii  treat 
such  a  tax  as  that  we  are  considering  as  no  tax  upon  prop- 
erty, but  as  a  tax  upon  occupation,  business  or  employment. 
Cases  on  the  subject  will  be  found  cited  in  Cooley  on  Taxa- 
tion ;  and  there  is  one  case,  a  very  late  one,  in  our  own  Re- 
ports, which  seems  in  full  accord  with  that  theory :  52  Geor^ 
gick  Reports,  251.  How  to  reconcile  it  with  the  prior  decis- 
ion in  37  Georgia  Reports,  cited  above,  is  more  than  I  know 
at  present;  thougli  I  will  not  say  the  thing  is  impossible.  It 
is  not  unlikely  that  a  close  study  of  the  facts  in  the  latter  of 
the  two  cases  would  show  that  the  judgment  of  the  court  sus* 
taiuing  the  tax  on  gross  sales  might  have  been  put  on  the 
ground  that,  even  as  a  tax  on  property,  it  was  not  invalid, 
l>ecause  other  property  was  subjected  to  as  high  a  rate  of  taxa- 
tion in  the  same  city.  It  is  not  necessary  now  to  pursue  the 
inquiry  further,  since  we  have  concluded,  on  full  reflection, 
to  put  our  judgment  in  the  present  case  on  the  first,  third  and 
fourth  points  in  the  head-notes,  leaving  the  question  open  of 
whether  the  tax  is  upon  property  or  upon  occupation.  The 
judgment  on  the  application  for  injunction  would  be  the  same, 
whichever  way  the  true  law  of  this  question  might  be.  Other 
decisions  of  this  court  to  be  examined,  in  classifying  taxes, 
though  not  so  directly  in  point,  are :  42  Georgia  Reports, 
606 ;  49  Ibid.,  195 ;  50  Ibid.,  530 ;  Wright  &  Hill  vs.  Mayor, 
etc.,  of  Atlanta,  54  Georgia  Reports,  645. 

3.  We  have  pronounced'  the  ordinance  invalid  for  the  rea- 
son that  it  taxes  non-residents  only.  We  go  further,  and  give 
it  as  our  opinion,  that  were  it  a  good  ordinance,  it  would  not 
apply  to  T.  Gould  &  Company,  for  the  reason  that  on  the 
facts  of  the  bill,  answer  and  affidavits  before  us,  T.  Gould  & 
Company,  are  not,  in  any  sense  known  to  the  statutes  of  Geor- 
gia, or  the  charter  of  Atlanta,  itinerant  traders.    This  phrase, 
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itinerant  traders,  has  no  precise  definition  in  our  statutes,  but 
it  is  used  generally,  we  think,  as  meaning  sabstantiallj  the 
same  as  the  word  peddlers.     It  is  certainly  so  used  in  the  old- 
est act  we  have  found  on  the  subject,  that  of  1796 :  Marbuiy 
&  Crawford's  Dig.,  383.  Some  of  the  subsequent  acts,  both  ia 
their  caption  and  body,  speak  of  peddlers  and  other  itinerant 
traders,  and  yet,  when  they  come  to  provide  machinery  for 
pnictical   working,  they  seem  to  lose  sight  of  any  kind  of 
trading  but  peddling.     Thus  the  act  of  1831,  Prince's  Digest, 
613,  taxes  peddlers  and  other  itinerant  traders,  who  msLj  carry 
about  tiieir  wares  and  merchandise  in  wagons  and  other  vehi- 
cles drawn  by  horses  or  mules,  or  packed  upon  liorses  or  mules^ 
or  other  animals  of  draught  or  burthen,  and  thus  proceeds  to 
tax  peddlers  or  itinerant  traders  who  may  carry  about  theif 
wares  and  merchandise  on  foot  and  without  the  aid  of  hoKes 
or  mules  or  other  animals.     And  the  Code  itself,  except  iu 
the  matter  of  selling  by  sample,  seems  to  contemplate  peddling 
only  as  the  mode  of  itinerant  trading.     Any  "  peddler,  or 
itinerant  trader,"  who  shall  sell  or  vend,  "without  a  Iicen!?e 
from  the  proj^er  authority  for  that  purpose,"  shall  be  punished, 
etc. :  Code,  section  4598.  "Every  peddler  or  itinerant  trader, 
by  sample  or  otherwise,"  must  be  licensed  :  Code,  section  1631. 
Now,  observe  that  the  license  actually  provide<l  for  is  to  peddle, 
and   nothing  else:  "In  regulating  [>eddling  and  fixing  the 
cost  of  license  therefor:"  Code,   section   337,  parapraph  9. 
"  For  license  to  peddle  :"  Code,  section  528,  paragraph  6.  "To 
peddle  within  the  county,  unless  otherwise  prt)vided  hv  the 
ordinary  under  the  law  :"  Code,  section  529.  One  who  **  |>ed- 
dles"  without  a  license  forfeits  $100  00  for  the  act  of  peddling: 
Code,  section  533.     Disabled  soldiers  authorized  to  "  peddle" 
without  paying  for  a  license  :  Code,  section  534.     "  The  ped- 
dler" shall  furnish  evidence  of  good  character  and  take  an 
oath.     The  license  must  describe  the  person  of  the  "  p«i" 
dler:"  Code,  section  1634.     There  must  be  a  separate  license 
for  every  wagon,  cart  or  other  vehicle,  (or  each  horse  if  the 
"  peddling"  is  done  on   horse-back,)  employed  or  used  in 
"vending  such  goods,  wares  or  merchandise  :"  Code,  section 
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1635.  License  to  '' peddle '^  may  be  gmnted  to  iudigent  or 
infirm  persons  on  terms  discretionary  with  the  ordinary :  Code, 
section  1636.  Foreigners,  before  declaring  intention  to  be- 
come citizens,  are  not  to  have  license  to  "peddle :''  Code,  sec- 
tion 1637.  On  trying  a  foreigner  for  illegal  "  peddling '' 
proof  of  the  "  peddling"  only  is  prinva  facie  sufficient :  Code, 
section  1638. 

It  is  probable  that  no  license  ever  was  issued  in  Georgia 
for  any  kind  of  itinerant  trading  except  peddling  or  selling 
by  sample.  And  we  have  no  idea  that  any  person  bringing 
a  large  stock  of  goods  into  a  town  or  city,  opening  a  house, 
and  selling  them  out  therein,  was  ever  called  or  considered  a 
pe<1dler  in  Georgia,  or  ever  obtained,  or  was  supposed  to 
need,  a  license  as  such.  Such  a  trader  may  be  a  transient  or 
itinerant  person,  but  he  is  not,  according  to  Georgia  statutes, 
or  the  ordinary  use  of  language  in  Georgia,  an  itinerant 
trader.  However  much  lie  may  itinerate  with  his  person,  he 
does  not  itinerate  with  his  goods  or  his  trade.  He  stations 
himself  for  traffic,  and  does  not  sell  or  oiTer  one  part  of  his 
stock  here  and  another  yonder,  as  does  a  roving  trader.  He 
is  like  a  soldier  in  garrison,  not  like  a  soldier  in  the  field. 
He  offers  his  stock  continuously  to  the  same  public  in  the 
same  plaire.  He  competes  with  the  same  rivals,  subjects  him- 
self to  the  same  police,  obeys  the  same  laws  and  ordin'ances, 
and  pays  the  same  taxes  until  his  stock  is  exhausted.  He 
does  not,  perhaps,  renew  his  stock  or  add  to  it  from  time  to 
time  as  permanent  merchants  do,  but  quits  the  place  when  he 
gets  through,  and  with  another  stock  opens  in  the  like  way 
in  some  other  state  or  some  other  city  of  the  same  state. 
While  he  trades  he  neither  hides  in  a  corner  nor  wanders 
from  house  to  house,  or  from  street  to  street.  He  establishes 
himself  in  one  locality  and  there  transacts  his  business.  He 
is  in  a  known  house  on  a  public  thoroughfare.  If  he  is  tax- 
able, there  he  is,  and  there  are  his  goods;  assess  him  lawfully 
and  make  him  pay.  If  he  acts  as  his  own  auctioneer,  with- 
out legal  authority,  he  can  be  dealt  with  for  that ;  but  he  is 
not  an  intinerant  trader  because  he  sells  at  auction,  though 
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he  may  sell  unlawfully.     A  case  not  veiy  unlike  the  present 
is  found  in  1  McMuUen's  R.,  40,  and  the  facts  there  were 
held  not  to  amount  to  hawking  and  peddling  under  the  stat- 
utes of  South  Carolina,  bat  to  another  prohibited  class  of 
trading.     It  is  not  improbable  that  some  of  the  English 
statutes  regulating  trade  and  traders  would  come  near  cove^ 
ing  this  case,  as  those  statutes  have  been  construed  in  that 
country ;  but  none  of  them  are  in  force  here,  and  we  have 
never  introduced  even  the  word  "hawkers"  into  any  of  our 
legislation.     I  give  here  some  citations  of  the  English  aa- 
thorities:   3  Jacob's  Law  Dictionary,  241;  10  PetersdorTs 
Abridg.,  206 ;  1  Barn.  &  Aid..  100;  4  Ibid.,  510,  517;  12 
Price,  51,  65;  1  Young  &  J.,  463. 

C.  J.  Shaw,  in  Commonwealth  vs.  Ober,  12  Cusb.  R, 
196,  says,  "The  leading  primary  idea  of  a  hawker  or  peddler 
is,  that  of  an  itinerant  or  traveling  trader  who  carries  goods 
about  in  order  to  sell  them,  and  who  actually  sells  them  to 
purchasers,  in  contradistinction,  to  a  trader  who  has  goods  for 
sale  and  sells  them  in  a  fixed  place  of  business."  In  con- 
struing the  terras  itinerant  traders,  as  found  in  the  charter  of 
Atlanta,  we  suppose  them  to  have  the  meaning  there  that 
they  have  elsewhere  in  our  own  statutes.  As  Judge  Mc€aY 
remarks  in  reference  to  interpreting  the  constitution,  "Nec- 
essarily *  ♦  we  are  to  take  words  as  they  have,  for  years 
l>ast,  been  used  and  understood  in  legislative  proceedings  in 
this  state:"  42  Georgia  Reports,  d96.  In  one  respect,  perhaps 
the  particular  words  of  which  we  are  speaking,  are  extended 
in  the  charter  beyond  what  they  have  ordinarily  comprehend- 
ed in  statutes;  and  that  is,  they  include,  as  the  charter  de 
dares,  not  only  those  who  trade  themselves  in  [)erBon,  but 
those  who  do  so,  directly  or  indirectly,  by  others:  51  Oeor- 
gia  Reports,  328. 

4.  The  last  question  for  our  consideration  is  as  to  the  rem- 
edy of  T.  Gould  &  Company  to  arrest  the  collection  of  the 
tax  which  we  have  adjudged  illegal.  Their  projierty  is  now 
under  levy,  and  the  charge  in  the  bill  is  not  denied  that  the 
city  authorities  have  threatened  to  issue  similar  executions 
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daily.  Indeed,  such  would  be  their  duty  if  their  ordinance 
were  valid,  as  they  supposed  it  to  be,  and  these  parties  were 
within  its  provisions.  But  the  onlinance  is  not  only  invalid, 
but  it  is  unique  and  extraordinaiy.  It  gives  but  one  hour's 
indulgence,  and  if  its  wliole  power  were  hurled  upon  T. 
Gh)uld  &  Company,  it  could,  in  forty  days,  (the  length  of 
time  required  to  sell  out  their  stock,  taking  the  first  as  an 
average  day)  load  them  with  $4,000  00  in  executions,  $4,000 
in  fines,  and  forty  months  of  imprisonment.  Although  there 
is  no  effort  or  threat  to  enforce  the  ordinance  otherwise  than 
by  levy  and  sale  for  the  tax,  (and  that  not  even  doubled,)  yet> 
as  the  executions  are  probably  to  amount  to  about  forty  in 
number,  and  as  facing  even  the  penal  possibilities  of  the 
ordinance,  must,  to  say  the  least  of  it,  be  uncomfortable,  we 
deem  injunction  the  safer,  better  and  cheaper  mode  of  resist- 
ing the  tax,  and  the  most  conducive  to  the  best  interest  of  all 
concerned. 

Let  the  injunction  be  granted. 


Leander  F.  McLaughlin,  plaintiff  in  error,  va,  John  C 
Maund,  defendant  in  error. 

Where  an  account  sued  on  covered  work  done  through  a  series  of  years,  and 
the  evidence  disclosed  that  the  amount  of  each  year's  work  became  due  at 
the  close  of  the  years  respectively,  the  statute  of  limitations  commenced  to 
run  against  such  portions  of  the  account  from  the  time  they  became  due. 

Statute  of  limitations.     Accounts.     Before  Judge  James 
Johnson,     Talbot  Superior  Court.    September  Term,  1875. 

Reported  in  the  decision. 

Peabody  &  Brannon  ;  Willis  &  Willis,  for  plaintiff 
in  error. 

M.  H.  Blandford  ;  E.  H.  Worrill,  for  defendant. 
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Warner,  Chief  Justice. 

The  plaintiff  sued  the  defeudant  oq  an  open  aocount  for 
work  done  for  him  and  family,  as  a  dentist,  amounting  to  the 
sum  of  $202  60.     The  defendant  pleaded  the  statute  of  lim- 
itations in  bar  of  the  plaintiff's  action.     All  the  items  in  the 
account,  except  three,  amounting  to  the  sum  of  $12  00,  were 
for  work  done  prior  to  the  24th  of  February,  1868,  to-wit; 
in  the  year  1 865.     The  three  items  charged  after  that  time, 
was  for  work  done  in  the  years  1868, 1869,  and  1871,  respect- 
ively.    The  suit  was  commenced  on  the  3d  of  August,  1872. 
The  plaintiff  testified  that  the  amounts  due  for  work  doDein 
each  year  were  due  at  the  end  of  the  year  in  which  the  work 
was  done.     The  court  charged  the  jury  "  that  if  they  believed 
from  the  evidence  that  more  than  four  years  had  elapsed  from 
the  end  of  the  year  in  which  any  part  of  the  account  sued 
upon  was  made,  tliat  so  much  of  the  account  was  barred  bv 
the  statute  of  limitations."     To  which  charge  the  plaiutiff 
excepted. 

The  work  for  which  the  plaintiff  seeks  to  recover,  was  done 
at  separate  ami  distinct  times,  in  separate  and  distinct  years. 
The  amount  charged  for  the  work  done  in  the  year  1865,  the 
plaintiff  expressly  states  was  due  at  tlie  end  of  that  year, aud 
consequently  was  barred  by  the  statute  of  limitations.  Tliis 
case  does  not  come  within  the  decision  of  this  court  in  Wdk- 
er  &  Company  vs,  Mei*ca*  &  DeGraffenreidj  41  Georgia  ife- 
jjortSf  44,  in  which  there  was  a  running  account  and  mutual 
deah'ngs  between  the  parties.  We  find  no  error  in  the  charge 
of  the  court,  in  view  of  the  evidence  contained  in  tlie  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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ouiSA  A  Johnson  et  at.,  plaintifl&  in  error,  vs.  The  Grif- 
fin Banking  and  Trust  Company  et  aL,  defendants  in 
error. 

Land  lawfully  conveyed  by  absolute  deed,  with  consent  of  the  debtor's  wife, 
to  secure  a  debt,  becomes  the  creditor's  property,  and  neither  the  debtor 
himself,  nor  his  family  after  his  death,  can  take  a  homestead  in  the  same, 
as  against  the  creditor,  until  the  debt  is  paid  :  Code,  section  1969. 

But  usury  in  the  contract  under  which  the  deed  was  executed,  renders  it 
void  as  title,  and  the  homestead  right  remains  as  if  the  deed  had  not  been 
made. 

A  legislative  charter  which  grants  to  an  incorporated  company  the  power 
to  contract,  without  limit,  for  commissions,  in  additioti  to  the  lawful  inter- 
ests, does  not  enable  the  corporation  to  take  usury  under  the  name  of  com- 
missions: See  ^7  Georgia  Reports,  82;  48  Ibid.fi, 

A  title  void  for  usury  does  not  acquire  validity  by  purging  the  debt  on  re- 
ducing it  to  judgment  after  the  grantor's  death. 

A  general  decree  for  the  recovery  of  money  without  subjecting  any  spe- 
cific property  to  its  payment,  though  rendered  by  consent  in  settlement  of 
litigation,  is  not  necessarily  superior  to  the  homestead  right  in  property 
which  was  not  directly  involved  in  the  litigation. 

Pending  an  application  for  homestead,  which  is  resisted  by  a  judgment 
creditor  who  holds  an  absolute  deed  to  the  premises  that,  if  valid,  will  de- 
feat the  application,  which  deed  is  attacked  for  usury  by  the  applicant,  a 
sale  of  the  land  by  the.  sheriff  to  satisfy  the  judgment,  should  be  enjoined 
until  the  right  to  homestead  is  determined. 

Injunction.  Debtot  and  creditor.  Deed,  Homestead, 
sury.  Title.  Judgments.  Before  Judge  Hall.  Spald- 
g  county.     At  Clianibei"s.     June  5th,  1875, 

Reported  in  the  opinion. 

BOYNTON  &  DiSMUKE;   HuNT   &  JOHNSON  ;   D.  J.   BaI- 

EY  ;  T.  W.  Thurman,  for  plaintiffs  in  error. 

Speer  &  Stewart;  E.  W.  Beck,  for  defendants. 

Bleckley,  Judge. 

On  the  first  of  March,  1872,  Johnson,  the  then  husband  of 
»mplainant,  borrowed  of  defendant  $1,500  00  and  gave  his 
jceptance,  due  on  the  first  of  November  thereafter,  for  $1,72*2 
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74,  expressing  on  the  face  thereof  that  it  was  for  priucipal,  in- 
terest and  commissi(»DS  of  advancements  then  made  to  him  for 
the  purpose  of  buying  supplies  with  which  to  raise  a  crop,  it 
the  same  time,  in  order  to  secure  payment  of  this  acceptance,  he 
executed  a  lien  upon  a  mare  and  some  mules  and  upon  bi^crop 
of  1872,  and  also  conveyed  to  defendant,  by  absolute  deed  in  fee 
simple,  a  certain  tract  of  land.     Upon  this  deed  his  wife,  the 
complainant,  signed  an  indorsement,  declaring  that  after  haT* 
ing  been  made  acquainted  witli  the  character  and  effect  of  the 
conveyance,  she  freely  and  voluntarily  consented  to,  ratified, 
and  approved  the  same.     The  defendant  gave  to  Johnson  a 
bond,  conditioned  to  release  and  quit-claim  to  him,  his  heirs 
and  legal  representatives,  all  right,  title  and  intenstinthe 
laud,  if  the  sum  of  $1,722  74  were  paid  to  defendant  by  the 
first  of  November,  1872. 

Johnson  died.  His  widow  and  children  took  charge  of  the 
mules  and  the  crop,  she  asserting  a  claim  upon  them  for  die 
year's  support  allowed  by  law  to  the  family.  The  defendant 
filed  a  bill  against  her,  setting  up  the  lien  and  praying  for  a 
receiver.  While  that  bill  was  pending  her  son  procured  let- 
ters of  administration  upon  tiie  estate  of  Johnson,  lier  de- 
ceased husband,  and  was  made  a  party  defendant  to  the  bill 
Terms  of  settlement  were  agreed  uj)On  between  him  and  the 
creditor,  by  which  the  latter  consented  to  reduce  the  del)t 
down  to  8l,500  00,  the  actual  amount  loaned,  and  legal  in- 
terest thereon.  For  this  amount  a  decree  was  rendered  in 
favor  of  the  creditor  against  the  administrator,  at  Augtist 
terra,  1874,  by  consent.  Execution  issued  upon  the  decree, 
and  the  creditor,  after  making  a  deed  and  having  it  recorded, 
(Code,  section  1970,)  caused  the  execution  to  be  levied  upon 
the  land  in  April,  1875.  In  the  meantime  Mrs.  Johnson, 
the  complainant,  had  made  application  to  the  ordinary,  in  be- 
half of  herself  and  her  minor  children,  to  have  the  land  sft 
apart  as  a  homestead,  she  being  the  head  of  a  family,  and  the 
value  of  the  land  being  less  than  $2,000  00  in  specie.  Her 
application  was  made  in  August,  1873,  one  year  prior  to  the 
decree,  and  at  the  time  of  the  levy  was  still  pending  on  ap* 
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al  in  the  superior  court,  the  creditor  having  filed  objections 
d  made  up  an  issue  for  trial  under  the  statute.  In  May« 
75,  the  present  bill  was  filed  by  Mrs.  Johnson  in  behalf  of 
rself  and  children,  praying  for  an  injunction  to  restrain  the 
K]itor  and  the  sheriff  from  making  sale  under  the  levy.  The 
incellor  ref'us<^d  the  injunction.  The  positions  taken  in  the 
1  are,  that  as  the  deed  was  made  for  security  only,  it  did 
t  bar  the  homestead  right;  that  the  complainant's  con- 
it  to  the  deed  was  given  without  knowing  the  contents  of 
t  instrument  or  understanding  its  effect;  and  that  the 
insaction  was  usurious,  and  the  deed,  therefore,  void. 
The  allegations  touching  usury  are  not  altogether  definite, 
le  bill  charges,  in  one  place,  that  the  sum  borrowed  by 
hnson  was  perhaps  $1,500  00;  and  that  after  "certain 
eu*ges  of  interest,  discount  and  commissions"  were  added, 
3  acceptance  as  given  amounted  to  $1,722  27.  In  another 
ice,  it  alleges  that  the  deed  was  made  as  part  of  "a  scheme 
vised  to  secure  payment  of  the  money  advanced,  with  the 
urious  rate  of  interest  incorporated  therein,  which  renders 
id  instrument  void  by  reason  of  the  usury."  It  is  not 
ited  anywhere  in  the  bill  what  rate  of  interest  was  agreed 
on,  or  what  rate  was  charged,  and  this  fact  does  not  api)ear 
>m  the  acceptance,  the  deed,  or  any  of  the  papers  or  plead- 
58,  except  in  so  far  as  it  may  be  suggested  by  comparing 
e  amount  of  the  loan  with  the  amount  of  the  acceptance. 
The  answer,  admitting  that  the  deed  was  taken  for  security 
ly,  alleges  that  it  was  taken  in  pursuance  of  the  statute, 
ode, section  1969,)  and  consequently  passed  title;  it  sets  up 
at  complainant's  consent  was  given,  as  the  statute  requires ; 
d,  on  the  subject  of  usury,  it  presents  a  denial  and  urges  a 
ecial  provision  in  the  legislative  charter  by  which  the  de- 
idant  was  incorporated  in  1870,  This  provision  grants 
•wer  ''to  discount  notes  and  drafts;  to  make  advances  to 
anters  for  the  purpose  of  developing  the  agricultural  in- 
rests  of  the  state,  in  loans,  on  mortgages  on  real  and  per- 
nal  property  of  any  and  all  kinds,  and  upon  crops  to  be 
ised ;   to  receive  deposits  of  money  or  valuables  of  any 
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kind ;  to  buy  and  sell  bonds  and  promissory  notes,  and  ad- 
vance and  loan  moneys,  securities  and  credits*  and  may 
charge,  in  addition  to  lawfid  irdered^  suck  a  commission  on  ad- 
vances of  money  and  negotiating  loans^  as  may  be  agreed  upon 
between  said  company  and  the  party  or  parties  buying  or  sell- 
ing such  bondsy  bills  of  exchange  or  promissory  notes^  or  bor- 
rowing or  receiving  such  moneys,  securities  or  credits;  and 
*  *  to  take  and  hold  as  security  for,  or  in  payment  of,  m 
loans  or  advances  made,  mortgages  or  other  instruments  orob- 
ligatiims  upon  any  and  all  kinds  of  property  whatever,  either 
real  or  personal/' 

The  answer  avers,  in  substance,  that  no  interest  was  charged 
on  the  loan  as  usury,  but  that  the  excess  over  lawful  interest 
was  commissions.  It  does  not  state  at  what  rate,  or  for  what 
service  or  consideration  the  commissions  were  charged;  nor 
does  it  set  out  any  express  contract  whatever  touching  the 
item  of  commissions.  It  insists  that  the  decree  taken  threw 
off  everj'thing  but  principal  and  lawful  interest;  and  it  sets 
up  that  the  complainant  was  benefited  by  the  concessions 
ma<le  in  the  settlement  under  which  that  decree  was  rendered, 
and  tliat,  for  that  reason,  and  because  she  has  consumed  and 
enjoyed  all  the  personalty,  she  ought  to  be  estopped  from 
hindering  a  collection  of  the  decree  out  of  the  land. 

In  the  argument  counsel  for  complainant  made  no  point  on 
the  fact  or  the  sufficiency  of  her  consent  to  the  deed.  Treat- 
ing that  deed  as  free  from  any  taint  of  usury,  it  passed  title 
out  of  Johnson  into  the  defendant :  Code,  section  1969;  Ca)^ 
well  vs.  Hartridge,  page  412.  Therefore  Johnfon  did  not 
die  seized  cff  the  land.  Afler  he  conveyed  it  away  it  ^vas 
no  longer  his  property.  He  never  redeemer!  it,  or  cora- 
plied  with  his  contract  to  make  it  his  own  again.  If  he 
had  lived,  he  could  not  have  claimed  it  as  a  homestead. 
Granting  that  his  wife  and  children,  after  his  death,  8uccee<led 
to  all  his  rights,  they  surely  took  no  more  than  his  right«. 
He  nor  they,  nor  anybody  else,  can  have  homestead  in  what 
they  do  not  own.  It  is  competent  for  the  legislature  to  de- 
clare on  what  consideration  and  by  what  conveyance  the  owner 
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f  property,  real  or  personal,  may  part  with  it.  On  the  score 
f  morality  and  virtue,  it  is  no  less  justifiable  to  secure  a  cre<l- 
or  than  it  is  to  pay  him.  Whatever  lawful  security  is  agreed 
pon  should  be  inviolable.  A  creditor  has  the  same  right  to 
is  security — the  security  for  which  he  has  stipulated — as  the 
ebtor  has  to  what  he  has  borrowed  or  bought  from  the  cred- 
or.  All  vested  rights  are  equally  sacred.  The  creditor  can 
ot  take  what  belongs  to  the  debtor,  nor  can  the  debtor  take 
diat  belongs  to  the  creditor.  To  deprive  a  cre<litor  of  what 
i  honestly  due  him,  or  of  the  security  which  he  lawfully  holds 
>r  its  payment,  is  as  wicked  as  any  other  species  of  injustice. 
V'^hy  should  not  a  man  pay  what  he  owes,  and  [perform  what 
e  promises?  If  he  will  not  do  so  voluntarily,  why  should 
ot  society,  through  wholesome  laws,  compel  him?  Fidelity 
»  contracts  is  essential  to  private  virtue  and  to  public  order 
nd  prosperity.  Its  observance  is  alike  the  interest  of  all  and 
lie  duty  of  all.  The  olden  spirit  on  this  subject  is  returning, 
ud  it  will  be  good  for  the  public  weal  when  it  is  fully  re-es- 
iblished.  Then  there  wmII  be  confidence  and  credit,  security 
nd  progress,  which  need  not  be  looked  for  before.  The  act 
f  1871,  (Code,  section  1969,)  is  constitutional.  The  consti- 
ution  contains  no  inhibition  upon  making  debts  or  upon  se- 
uring  them,  so  that  the  debtor  uses  his  own  proj^erty  for  the 
mrpose.  Before  his  property  is  claimed  as  homestead  and 
et  apart,  it  is  unconditionally  his,  and  he  can  do  with  it  as 
le  pleases.  The  legislature  may  prescribe  how  it  may  be 
nortgaged  and  how  it  may  be  absolutely  conveyed.  Mort* 
;age8  and  conveyance  are  both  creatures  of  law,  and  the  .effect 
•f  each  may  l)e  declared  by  law.  Even  a  mortgage  may  be 
nade  superior  to  a  future  aasertion  of  the  homestead  right, 
ijy  express  waiver  on  the  part  of  the  mortgagor.  See  the  case 
>f  Simmons  vs.  Anderson^  decided  at  the  present  term. 

2.  But  this  deed  is  alleged  to  be  void  on  accoimtof  usury. 
That  is  the  real  question  in  the  case ;  and  notwithstanding 
he  defendant's  denial,  with  an  explanatory  reference  to  the 
{barter,  the  debt  is  so  much  in  exceas  of  the  loan  that,  we 
hiuk,  there  is  cause  «for  a  more  minute  and  circumstantial 
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showing  how  it  came  to  be  so  thaa  is  given  in  the  answer  or 
elsewhere  in  the  record.  It  has  been  ruled  several  times  that 
a  dee<i  infected  with  usury  does  not  pass  title:  Stigariu, 
MaySf  54  Georgia  Reports,  554,  and  OarsweU  vs.  Harbridgt, 
55  Ibid.^  412 ;  Johnson  &  Smith  vs.  Wheelockj  decided  at  the 
present  term. 

3.  We  do  not  construe  the  defendant's  charter  as  oonferriog 
any  right  to  charge  usury  under  the  name  of  oommissioos. 
Bona  fide  commissions  are  not  contrary  to  law :  47  Georgia 
Reports,  82;  48  Ibid.,  I.  The  charter  neither  repeals  nor 
modifies  the  general  law,  existing  at  the  time,  in  respect  to 
usury ;  and  if,  in  this  ease,  the  defendant  made  a  mere  pr^ 
text  of  charging  commissions  when  there  was  nothing  done 
to  earn  them,  and  when  the  real  design  was  to  add  to  tli«  legal 
rate  of  interest,  the  device  cannot  succeed.  On  the  other 
hand,  any  real,  substantial  contract  for  commissions  which  the 
parties  entered  into,  and  for  which  there  was  a  foundatjon  in 
the  facts,  ought  to  be  upheld  and  enforced. 

4.  If  there  was  usury  in  the  contract  out  of  which  the  deed 
came  into  existence,  no  purging  after  the  death  of  the  grantor 
would  change  the  deed  fmm  a  void  into  a  valid  title. 

5.  The  decree  was  not  against  this  land,  and  it  was  rendered 
without  any  contmct  with  complainant  as  to  how  it  should  be 
satisfied. 

6.  The  remedy  by  injunction  is  appropriate.  It  is  best  for 
both  parties  not  to  sell  the  land  while  this  controversy  {spend- 
ing; and  the  bill  contains  prayers  for  relief,  so  that  a  decree 
upon  it  may  put  an  end  to  the  dispute.  In  the  meantime^  let 
the  injunction  be  gmnted. 

Judgment  reversed. 


John  O'Shields,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I .  I^fs  gesia  embrace  the  sayings  of  the  parties  within  two  to  five  minutes  d 
the  transaction  which  resulted  in  the  homicide^  and  before  preparation  for 
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defense  could  probably  have  been  in  the  mind  of  the  party  speaking,  espe- 
cially if  the  sayings  are  against  the  interest  of  the  speaker ;  but  if  he  be  a 
witness  and  has  been  sworn,  and  testified  to  the  same  facts  which  would 
have  been  proven  by  his  sayings,  the  rejection  of  the  sayings  is  not  such  error 
as  \inll  require  a  new  trial  on  that  ground, 

2.  When  the  facts  proven  in  any  view  which  can  be  taken  of  them,  cannot 
make  a  case  of  involuntary  manslaughter,  it  is  not  error  to  decline  to  charge 
thereon. 

3.  A  new  trial  will  not  be  granted  on  the  ground  of  alleged  partiality  of  a 
juror,  on  the  affidavit  of  one  witness,  when  the  juror  proves  by  a  by-stander 
that  he  did  not  mention  the  name  of  the  defendant,  that  all  that  he  said 
was  in  jest,  and  when  the  juror  purges  himself  by  affidavit  of  all  bias,  and 

'  swears  that  he  never  had  quarrel  or  cause  of  quarrel  with  defendant,  but 
has  always  entertained  good  feeling  towards  him  and  was  perfectly  impar- 
tial between  him  and  the  state. 

4.  It  is  the  duty  of  the  court  to  reinstruct  the  jury  on  any  question  of  law 
arising  on  the  facts  proven  on  which  they  say  they  arc  in  doubt,  at  their  re- 
quest, and  in  such  a  case  he  is  not  bound  to  recharge  them  on  the  whole  law 
of  the  case.  He  may  properly  confine  himself  to  the  point  on  which  the 
jury  ask  to  be  enlightened. 

5.  It  is  proper  for  the  court  to  provide  the  jury  with  medicine  and  such  nec- 
essaries as  can  be  furnished  them  without  their  exposure  to  outside  influ- 
ence. 

6.  When  witnesses  are  examined  in  respect  to  the  condition  of  the  pistol  used 
in  the  homicide,  and  on  the  point  whether  or  not  defendant  shot  at  deceased, 
all  additional  evidence  on  these  points  is  merely  cumulative,  and  a  new 
trial  for  newly  discovered  testimony  will  not  be  granted  on  such  evidence. 

7.  Though  the  court  does  not  charge  on  the  point  of  whether  or  not  the  de- 
fendant shot  and  killed  the  deceased  in  the  language  of  a  written  request, 
yet  if  he  repeatedly  submit  that  question  to  the  jury  in  the  charge  given, 
and  tell  them  that  they  must  be  satisfied  of  his  guilt  beyond  a  reasonable 
doubt,  and  this  court  is  satisfied  that  the  substance  of  the  charge  requested 
was  given,  and  defendant  was  not  hurt  by  the  neglect  to  give  it  in  the  lan- 
guage requested,  this  court  will  not  order  a  new  trial  on  that  ground. 

8.  Where  the  charge  fully  and  fairly  submits  the  whole  law  of  the  case  to  the 
jury,  and  they  find  the  defendant  guilty,  and  the  court  below  is  satisfied  with 
the  verdict,  and  this  court  sees  sufficient  evidence  in  the  record  to  sustain 
the  verdict,  though  the  evidence  be  conflicting,  this  court  will  not  control 
the  discretion  of  the  court  below  in  refusing  to  grant  a  new  trial. 

Criminal  law.  Evidence.  Res  gesUc,  Charge  of  Court. 
New  trial.  Jury.  Before  Judge  HorKiNS.  Fulton  Supe- 
rior Court.     May  Term,  1875. 

Reported  in  the  opinion. 
Vol,  lv.  45. 
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Gartrell  &  Stephens;  W.  A,  Shorter  ;  T.  P.  West- 
moreland ;  W.  F.  Wright,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  the  mnrder  of  H.  D.  Flem- 
ing, was  found  guilty  of  voluntary  manslaughter,  and  moved 
for  a  new  trial  on  various  grounds  disclosed  in  the  record;  the 
motion  was  refused  on  all  the  grounds,  and  defendant  excepted 
and  assigns  error  on  them  all. 

The  defendant  was  a  policeman,  and  in  company  with  Jones, 
another  policeman,  was  on  a  sidewalk  waiting  for  the  time  to 
light  or  put  out  lamps  on  the  rising  or  setting  of  the  mooo. 
Fleming  was  lying  down  on  the  sidewalk,  defendant  passed 
by  and  looked  or  peeped  in  his  face.  Defendant  said  to  bim 
he  had  better  gooff  or  he  would  be  kicked  off;  deceased  made 
some  reply  angrily,  when  defendant  said  he  thought  it  was  a 
negro  or  he  would  not  have  made  the  remark.  Deceased  was 
drinking,  and  the  policemen  talked  after  he  left  about  seeing 
him  home  or  putting  him  in  the  guard-house.  Deceased  wait 
to  his  brother's,  waked  him  up,  told  him  he  had  been  insulted, 
and  asked  him  to  go  witli  him  and  see  him  have  satisfaction. 
He  and  his  brother  went  back.  On  their  way,  deceased  jerked 
a  piece  of  paling,  two  or  three  inches  wide  and  one  thick  and 
some  four  feet  long,  and  carried  it  along.  They  soon  met  the 
two  policemen,  good-evening  was  said,  when  deceased  made 
some  angry  remark  and  struck  at  Jones  with  the  paling  hit- 
ting O'Shields.  The  two  policemen  ran  in  directions  some- 
what opposite;  deceased  and  brother  were  fired  upon,  and 
deceased  was  killed  by  a  pistol  ball.  The  firing  was  done  at 
some  distance  fi-om  the  Flemings.  Jones  had  a  pistol  which 
carried  a  larger  ball  than  defendant's.  Two  balls  of  dife- 
ent  sizes  were  picked  up  at  the  house  against  which  thef 
rebounded  or  in  which  they  lodged.  The  smaller  ball  oould 
be  pushed  into  the  hole  in  the  body  of  deceased  made  by 
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the  shot  which  killed  ;  the  larger  could  not.  There  is  sorae 
conflict  as  to  the  number  of  shots  fired  ;  some  witnesses 
saying  three,  and  one  of  them  four  shots ;  and  sorae  on  the 
question  whether  deceased  was  advancing  on  Jones  when 
shot.  Jones  swore,  too,  that  he  shot  and  killed  deceased, 
and  that  defendant  did  not;  but  the  proof  is  that  they  were 
in  different  parts  of  the  street,  and  the  Flemings  rather 
between  them;  and  Jones  thought  and  swore  that  the 
Flemings,  one  of  them,  fired  at  him;  but  the  proof  is  conclu- 
sive that  tliey  were  unarmed  and  did  not  fire.  I  have  been 
thus  particular  in  summing  up  the  testimony,  because  one 
ground  of  error  is,  that  the  court  should  have  granted  the 
new  trial  because  the  verdict  is  against  evidence  and  without 
evidence  to  support  it.  We  do  not  think  so.  The  smaller 
ball  killed  Fleming.  O'Shields*  pistol  carrie<l  the  smaller 
ball.  Jones  says  O'Shields  did  not  fire,  but  he  was  nearly 
opposite  to  O'Shields,  and  thought  some  one  shot  at  him.. 
Neither  of  the  Flemings  shot  or  had  anything  with  which  to 
shoot.  The  conclusion  is  almost  irresistible  that  Jones  mis- 
took the  fire  of  O'Shields  at  the  Flemings  for  a  shot  from  one 
of  them  at  him,  and  this  reconciles  the  evidence.  Besides 
three  witnesses  swear  that  O'Shields  did  shoot;  that  shots 
were  fired  from  his  stand-point  as  well  as  that  of  Jones ;  and 
two  balls  of  different  sizes  being  found  rebounded  from  the 
wall  of  the  house,  would  seem  to  put  the  evidence  beyond 
doubt  that  defendant  shot,  and  that  his  shot  killed  the  de- 
ceased. 

Is  the  verdict  contrary  to  law?  If  his  pistol  shot  killed 
Fleming,  was  he  justifiable  in  it?  There  is  no  pretense 
that  deceased  was  advancing  u|>on  defendant.  There  is  some 
evidence  that  he  was  advancing  upon  Jones,  though  the 
weight  of  the  evidence  is  that  he  was  not  advancing  at  all. 
If  he  was  advancing  on  Jones,  O'Shields  could  not  have  been 
reasonably  apprehensive  that  a  felonious  assault  was  about  to 
be  made  upon  him,  and  that  he  was  in  danger  of  life  or  limb. 
Whilst,  under  some  circumstances,  a  policeman  might  be  jus- 
tifiable in  defending  bis  colleague,  and  even  in  using  deadly 
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wea()ODS  in  his  defense,  we  do  not  believe  that  the  facts  iiere 
warrant  such  use  of  the  pistol  by  O'Shields.     Tlie  danger 
from  the  Flemings  seems  to  have  been  over,  the  policemen 
had  got  out  of  the  way,  and  were  shooting,  as  it  seems  to  us, 
not  in  defense  of  each  other,  but  aggressively  upon  men  who 
turned  out  to  be  wholly  unarmeil,  except  with  the  plank.   It. 
is  true,  tiiey  were  attacked  and  attacked  at  night,  and  violently 
and  suddenly  assailed.     This  circumstance  might  mitigate, 
but  it  cannot  excuse  or  justify  the  homicide,  because,  at  the 
time  of  tlie  firing,  they  were  out  of  all  danger  of  hurt,  es- 
pecially the  defendant,  O'Shields.     Human  life  is  too  pre- 
cious to  be  taken  except  in  necessary  self-defense;  but  hu- 
man nature  is  weak,  and  the  circumstances  of  this  case  might 
well  have  appealed  to  the  court  to  have  inflicted  a  lighter 
penalty  upon  the  convicted  man.     With  that,  however,  thw 
court  has  no  right  to  interfere.     If  O'Shields  fired,  and  his 
shot  killed  Fleming,  the  facts,  we  think,  make,  in  law,  a 
case  of  voluntary  manslaughter.     The  policemen  could  have 
used  their  clubs.     The  proof  is  that  they  had  them.    They 
preferred  to  get  oiF  at  a  safe  distance  and  fire.     They  must 
take  the  consequences  of  their  recklessness  of  life  in  thus 
using  deadly  weapons.     Whilst  the  law  protects  them  in 
the  discharge  of  every  duty,  and  arms  them  with  weapons 
which  it  is  unseemly,  if  not  unlawful,  for  others  to  carry,  yet 
this  is  to  preserve,  not  to  break,  the  peace ;  to  defend,  not  to 
endanger,  human  life;  and  they  should  be  held  to  a  rigid  ac- 
countability if  they  use  the  deadly  weapons  entrusted  to  them 
for  the  public  safety  in  a  careless  disregard  of  human  life. 
Tlie  suddenness  of  the  transaction,  and  the  attack  upon  them, 
whilst,  we  repeat,  it  may  palliate  and  mitigate,  cannot  justify, 
this  homicide.     The  man  was  drunk ;  they  had  seen  him  a 
short  time  before  and  knew  his  condition.    This  should  have 
made  them  more  careful  in  conduct  and  less  dis{>osed  to  re- 
sent an  insult.     If,  then,  the  evidence  sustains  the  verdict, 
and  the  law  applicable  to  the  case  sanctions  it,  it  remains  to 
be  seen  whether  the  court  erred  in  admitting  or  rejecting 
evidence,  or  in  charging  or  refusing  to  charge. 
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The  court  rejected  the  sayings  of  Jones  soon  after  the  homi- 
cide, in  two  to  ten  minutes,  that  he  shot  and  defendant  did  not. 
If  part  of  the  res  gestoBy  they  were  admissible.  They  were  made, 
it  is  true,  when  the  man  shot  was  dead,  and  after  search  for 
pistols  on  him  and  his  companions,  yet  they  may  be  said  to  be 
res  gestae  under  the  rulings  of  this  court  in  similar  cases.  But 
Jones  iiad  been  acquitted  of  the  oifense,  was  a  good  witness 
for  defendant,  was  sworn  in  the  case,  and  did  swear  to  the 
same  &cts  on  the  trial.  Defendant  was  not,  therefore,  in- 
jured, but  had  the  benefit  of  Jones'  oath  in  place  of  his  say- 
ings, without  oath,  to  the  same  fact^.  Nor  do  we  think  that 
the  court  erred  in  his  charges  or  refusals  to  charge.  He 
charged  the  substaixce  of  all  the  requests  which  were  proper, 
and  those  not  covered  by  the  charge  should  not  have  been 
given.  The  law  of  murder,  of  voluntary  manslaugliter  and 
of  justifiable  homicide  was  thoroughly  expounded  and  care- 
fully explained.  The  law  of  involuntary  manslaughter  was 
projxerly  refused.  The  whole  charge  submitted  the  whole 
law  of  the  case  fairly  and  fully,  as  well  as  clearly  and  ably, 
to  the  jury,  and  we  can  see  no  ground  for  complaint  on  the 
part  of  the  defendant. 

We  think,  too,  that  the  juror  attacked  was  amply  purged 
of  all  ground  of  suspicion  of  bias  by  his  own  affidavit  and 
that  of  another  who  heard  all  he  said.  What  he  did  say  was 
in  jest,  and  he  swore  that  he  was  perfectly  impartial  and  on 
good  terms  with  the  defendant. 

In  reference  to  the  newly  discovered  testimony,  we  must 
regard  it  as  all  cumulative.  Part  of  it  is  in  reference  to  the 
pistol,  whether  it  was  shot  off,  and  how  many  barrels  were 
loaded,  which  was  fully  examined  on  the  trial ;  and  the  rest, 
the  sworn  affidavit  of  one  Miller,  that  he  was  by  tl»e  side  of 
©'Shields  and  that  O'Shields  did  not  shoot.  Whether  O'Sh  ields 
shot  or  not  was  the  great  issue  in  the  case,  and  evidence  was 
pressed  upon  that  point,  and  the  court  was  requested  to  charge 
in  writing  thereon,  and  did  charge  on  several  occasions  in  the 
course  of  his  charge,  the  substance,  though  not  the  language 
of  the  request.     It  must,  therefore,  be  cumulative  merely  to 
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iutroduoe  a  new  man  upon  this  botlj  oonteeted  issue.     Besides, 
it  is  remarkable  that  if  he  stood  in  four  feet  of  O'Shields, 
that  the  latter  did  not  see  him  and  have  him  sworn  on  the 
trial.     He  knew  O'Shields,  he  swears,  and  we  suppose  the 
policeman  knew  him.     Why,  then,  did  he  not  subpoena  hioi? 
It  is  remarkable,  too,  that  Miller  did  not  go  up  to  the  corpse 
at  the  time  the  others  did.     Who  is  Miller?     It  is  well,  as 
remarked  by  Judge  BXiECKLSY  in  the  case  of  Ycung  vs.  The 
Staky  decided  this*  morning,  that  in  these  times  some  proof 
of  the  identity  and  respectability  of  witnesses  whose  testimo- 
ny is  newly  discovered,  and  who  appear  only  by  affidavit, and 
are  not  seen  in  person  by  either  court  or  jury,  should  he  pro- 
duced to  fortify  the  motion  on  this  ground. 

It  is  needless  to  add  that  the  court  committed  no  error  in 
providing  for  the  wants  of  the  jury  in  respect  to  medicio'es 
and  necessaries ;  and  that  in  recharging  the  jury  at  their  request 
upon  a  point  of  law  which  troubled  them,  it  is  not  impen- 
tive  upon  him  to  go  over  his  whole  charge  again. 

We  have  thought  much  over  this  case,  and  have  given  it 
that  attention  which  its  importance  demanded.  The  credibil- 
ity of  the  witnesses  was  for  the  jury;  the  conflict  was  to  be 
reconciled  by  them ;  they  have  weighed  and  considered  and 
passed  upon  it ;  there  is  enough  in  the  record  to  authorize 
their  verdict;  the  law  has  been'given  substantially  and  fully 
to  them;  no  error  has  been  committ^  by  the  court  which, in 
our  judgment,  injured  the  defendant;  he  has  had  a  fair  trial, 
and  we  feel  constrained  to  let  the  verdict  stand. 

Judgment  affirmed. 
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ACCOMPLICE.     Sec  Criminal  Law,  I4r-i6,  4^-51* 

ACTION. 

1.  Where  the  substance  of  a  long  correspondence  was,  that  defendant 

agreed  to  pay  a  definite  sum  for  execution  against  third  person,  the 
fi,  fa,  to  remain  the  property  of  plaintiffs  until  paid  for,  then  to  be 
transferred  without  recourse,  and  defendant  failed  to  comply  with  the 
undertaking,  an  action  was  maintainable  on  the  correspondence. 
Kimbell  vs.  Mor eland  et  al.,  €x*rs,  164. 

2.  If  one  indicted  for  larceny,  pay  sum  alleged  to  have  been  stolen,  he 

cannot  recover  it  after  acquittal.     Puckett  vs.  Roqutmore,  23^. 

3.  If  payment  be  made  under  agreement  that  prosecution  shall  be  settled, 

the  law  will  leave  parties  where  it  finds  them.     Ibid. 

4.  Purchase  money  of  goods  sold  to  defraud  creditors  cannot  be  collected. 

Heintman  vs.  Newman,  262. 

5.  ** Gentlemen:  In  reply  to  your  favor  of  the  22d  inst.,  you  will  please 

to  withdraw  your  draft  of  $314  37  upon  me,  as  I  cannot  pay  for  the 
present.  As  soon  as  I  have  the  money  I  shall  remit."  Too  indefinite 
to  sustain  action.    Sedgwick,  assignee,  vs.  Gerding,  264;. 

6.  No  cause  of  action  at  commencement  of  suit,  recovery  cannot  be  had 

on  one  subsequently  accruing.  Wadley,  Jones  <&*  Co.  vs.  Jones,  J2g  ; 
yones  vs.  Lavender,  228.   * 

7.  Suit  on  an  account  in  name  of  original  creditor  for  use  of  another,  no 

concern  of  debtor  whether  it  has  been  assigned  to  usee  or  not,  unless 
necessary  to  some  ground  of  defense.  Gilmore  vs.  Bangs,  for  use, 
403- 

8.  Failure  of  senior  mortgagee  to  apply  payment  to  mortgage  as  directed 

by  mortgagor,  not  give  right  of  action  to  junior  mortgagee.  Sims  vs, 
Lester  et  al.,  adm*rs,  620. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Land  is  fully  administered  when  turned  over  to  heir  on  final  settlement. 

Judgment  thereafter  obtained  against  administrator  by  creditor  has  no 
direct  lien  thereon.     Jones  vs.  Parker,  12. 

2.  Creditors  can  follow  assets  into  hands  of  distributee  as  well  in  a  court  of 

law  as  in  a  court  of  equity,  provided  there  are  the  requisite  pleadings. 
/did. 

s.  Legatee  cannot  'plead  legacy  as  set  off  to  suit  by  executor,  unless  he 
shows  estate  in  a  condition  to  be  distributed.  Dobds  vs.  Prothro  et  al., 
ex'rs,  7j. 

4.  Proof  of  representative  character  unnecessary  where  no  plea  of  ne  un- 

gues administrator  was  filed.  Merritt,  adm'r,  vs.  Cot.  States  Life  In- 
surance Co.,  roj. 

5.  Witness,  administrator  is  competent  to  show  by  debts  of  estate,  other 

than  his  own,  necessity  to  sell  land ;  also,  his  acts  and  state  of  ac- 
counts, but  not  to  prove  any  debt  due  to  him  from  intestate  arising 
from  partnership  between  them,  or  otherwise.  Finch  vs.  Creech  etal., 
J24. 
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6.  Though  judgment  de  bonis  be  conclusive  on  executor  in  court  of  law, 

yet  equity,  upon  statement  showing  facts  transpiring  since  judgment 
which  would  render  it  inequitable  not  to  allow  such  conclusion  to  be 
rebutted,  will  interfere.     Game  vs.  Walker,  ^xV,  i^. 

7.  Returns  of  administrator  are  prima  facie  evidence  for  him.      IVrigkt, 

admr^  vs.  Bess  man,  i8y. 

8.  If  it  appear  from  face  of  execution  that  it  is  against  the  administrator, 

it  is  valid,  though  "as"  be  not  prefixed  to  •*  administrator."  Fry  vs. 
Shehee,  208  ;  Dorsey,  ex'r,  vs.  Black,  J  IS' 

9.  Foreign  letters  of  administration  have  only  such  validity  here  as  b  im- 

parted by  statutes  of  this  state.    Turner  et  a  I.,  adm^rs,  vs.  Linam,iS3' 

10.  The  filing  in  the  court  of  this  state  of  an  exemplification  of  the  order  for 

the  apix)intment  of  the  administrator  merely,  no  compliance  with 
Code,  sections  3614,  2615.     Ibid, 

11.  Failing  to  comply  with  such  sections,  no  recovery  can  be  had  on  demise 

of  his  intestate.     Ibid, 

12.  Administration  granted  to  clerk  of  superior  court,  not  place  trust  imder 

his  official  bond  as  clerk.     McNeal  ei  al.,  vs.  Smith,  gov.,  jrj. 

13.  Judgment  in  favor  of  administrator,  on  contract  with  him,  may  be  col- 

lected by  him  after  dismission.     Hambrick  vs.  Crawford,  jjj. 

14.  Executors  not  estopped  by  failure  to  resist  fraudulent  application  for 

homestead  before  grant  of  letters.  Killen  et  al.,  ex'rs,  vs.  Afarsktdl, 
34O' 

15.  Legatees  may  divide  estate  among  themselves  though  will  directs  thaiit 

shall  be  done  by  commissioners  appointed  by  ordinary.  Minors  who 
ratify  when  of  age,  are  bound.     Ilatcher  et  al.  vs.  Cad€,jjg. 

16.  Creditor  of  one  legatee  is  confined  to  his  share.     Ibid. 

17.  Year's  support  takes  precedence  of  any  lien  with  which  deceased  hus- 

band incumbered  title,  but  not  of  liens  which  adhered  thereto  when 
he  acquired  title.     Murphy  vs.  Vaughan,  adm^r,  j6i. 

18.  Fair  sale  by  legatee  of  full  age,  to  executor  or  his  agent,  not  set  aside 

at  mere  election  of  legatee  after  years  of  acquiescence.  Sale  prima 
facie  valid.     iVtiv  ct  al.,  vs.  Potts,  exW,  420. 

19.  Heirs-at-law,  before  apix)intment  of  permanent  administrator,  have  no 

right  of  action  on  bond  of  temporary  administrator.  Webster  et  al. 
vs.  Thompson,  adniW,  et  al.,  ^.jr. 

20.  Though  heirs  or  legatees  may  distribute  estate  by  consent,  they  cannot, 

as  against  creditors,  depart  from  due  course  of  administration.  Ames 
vs.  Cameron,  .f^g. 

21.  Executor  who  allows  estate  to  be  distributed   by  consent  among  lega- 

tees, does  so  at  his  own  risk  as  against  creditors,  whether  notice  of 
claims  was  presented  within  twelve  months  or  not.     Ibid. 

AMENDMENT. 

1.  Cause  of  action,  brought  in  short  form  under  act  of  1847,  defectively 

set  forth,  amendable.  Bank  of  Americus  vs.  Rogers,  2g;  Kennedy 
&*  Morrow^  for  use,  vs.  Vandiver,  lyi. 

2.  Factor's  lien,   counter-affidavit  to  foreclosure  of,  not  amendable  after 

returned  into  court.     Story  et  al.  vs.  Floumoy,  McGeheeb*  Co.,S^. 

3.  Where  fact  that  there  was  no  jxirsonalty  on  which  to  le\7  fi.  fa.  is 

known  to  officer,  such  entry  may  be  made  nunc  pro  tunc.  Gwinnvs. 
Smith,  14S' 

4.  If  original  pleadings  were  full  enough  to  give  premonition  that  matter 

embraced  in  amendment,  was  likely  to  be  used  on  trial,  surprise  from 
amendment  no  ground  of  continuance.     Jones  vs.  Lavender^  228. 
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5.  In  proceeding  to  verify  attachment  bond  under  section  3271  of  Code, 

amount  sued  for  cannot  be  reduced,  by  amendment,  to  conform  to  suf- 
ficiency of  bond.  Latter  amendable  so  as  to  conform  to  law.  Lockett 
vs.  di  NeufuilU  et  ai.,  4^4, 

6.  Judge  may  direct  amendment  of  pleadings.     Bazemore  vs.  Davis,  ^04. 

APPROPRIATION  OF  PAYMENTS.     See  Debtor  and  Creditor,  14. 
ASSIGNMENT.     See  Debtor  and  Creditor,  i, 

ATTACHMENT. 

1.  Security  must  be  good  for  twice  amount  of  debt  sworn  to.     Lockett  vs, 

de  Neufville  et  al.,  4^4. 

2.  In  proceeding  under  section  327 1  of  Code,  to  verify  sufficiency  of  bond, 

no  question  of  amendment  can  be  entertained,  except  to  make  bond 
conform  to  law.  The  amount  sued  for  cannot  be  thus  reduced  to 
conform  to  sufficiency  of  bond.     /bid. 

3.  If  bond  be  not  made  sufficient  within  time  prescribed,  officer  should  be 

directed  to  dismiss  levy.     Ibid. 

ATTORNEY  AND  CLIENT. 

1.  Fee  to  be  percentage  retained  from  amount  collected,  attorney  not  en- 

titled to  compensation  for  suing  claim  to  judgment.  Moses  vs.  Bagley 
6*  Sewell,  283. 

2.  Extent  of  professional  obligations  in  making  collections.     Ibid. 

3.  Law  firm  which  undertook  collection  dissolved ;  partner  remaining  in 

charge  of  that  case  does  so  under  original  contract  as  to  fees.     Ibid, 

4.  The  fact  that  the  attorney  mentioned  to  the  client  that  the  litigation  was 

heavier  than  had  been  contemplated,  and  he  would  charge  additional 
fees,  if  the  case  was  compromised,  to  the  extent  of  $1,500  00,  the 
client  then  being  about  to  try  to  effect  a  compromise,  to  which  the  lat- 
ter made  no  response,  not  amount  to  rescission  or  modification  of 
original  contract.     Ibid. 

5.  Fee  to  be  percentage  on  amount  collected,   contract  not  champertous. 

Ibid. 

6.  Advice  of  counsel,  how  far  protection  to  defendant  on  suit  for  malicious 

prosecution.     Fox  vs.  Davis  &*  Company,  2g8. 

7.  Criminal  cases,  law  may  be  read  to  jury  by  counsel  subject  to  correction 

in  charge.     McMatk  vs.  State,  303. 

8.  That  counsel  advised  omission  of  certain  grounds  of  illegality,  and  also 

that  included  ground  was  sufficient,  not  legal  excuse  for  omission  from 
first  on  presentation  of  second  affidavit,  though  counsel  was  mistaken 
in  his  opinion.     Hambrick  vs.  Crawford,  jjj. 

9.  Employment  of  attorney  by  principal  to  defend  sci.fa.,  not  bind  security 

for  fees.     Daly  et  at.  vs.  Bines  <5r*  Hobbs,  470. 

10.  Pecuniary  condition  of  client  at  time  of  employment,  or  when  services 

were  rendered,  pertinent  in  graduating  fees ;  what  it  was  several  years 
later  is  irrelevant.     Ibid. 

11.  Section  3268  as  to  attorney's  signing  garnishment  bond,  is  directory. 

Burton  vs.  Wynne,  dij. 

AUDITOR. 

I.  Report  finding  simply  balance  due,  not  specifying  result  reached  on  any 
issue  of  law  or  fact,  too  vague  for  intelligent  exception.  Should  be 
remanded  for  want  of  fullness  and  certainty.  Reynolds  vs.  Martin 
et  al.f  executors,  628. 
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AWARD.     See  JudgmetUi^  lo,  ti, 

BANKRUPT. 

1.  Sheriff  has  no  right  to  suspend  sale  because  attorney  produces  defend- 

ant's petition  in  bankruptcy  (with  adjudication  thereon,)  in  which 
property  levied  on  is  claimed  as  exempt.     H'keeUr  vs.  Redding^  87, 

2.  Land  was  conveyed  on  March  26th,  1863.     Execution  against  vendor 

for  purchase  money  was  levied  on  November  29th,  1867,  and  sale  had 
on  first  Tuesday  in  following  August.  Vendor  was  adjudged  a  bank< 
nipt  on  February  3d,  1868,  and  discharged  on  13th  of  following  Oc- 
tober :  Neidt  that  vendee*s  claim  on  warranty  was  barred  by  disc^ige. 
Williams  vs.  Ilarkins,  lys. 

3.  Bankrupt  may  recover  for  use  of  whom  it  may  concenL     Giimure  tv. 

Bangs,  for  use,  403, 

4.  Dismissing  bill  prior  to  hearing,  bankruptcy  of  some  or  all  of  defendants 

no  ground  of.  Suspending  proceedings  differs  from  dismissing.  Bal- 
lin  6*  Company  et  aJ,  vs.  Ferst  6*  Company  et  al.,  ^46. 

5.  Separate  partnerships  engaged  in  business  in  different  states,  bat  com- 

posed of  same  persons,  b^kruptcy  of  one  firm  covers  debts  and  assets 
of  both.     Ibid. 

6.  Adjudication  in  October,  1874,  which  recites  act  of  1867  as  authority, 

valid.     That  act  is  still  of  force.     Ibid. 

7.  Trustees,  funds  in  hands  of  receiver  of  state  court  ordered  paid  to,  when. 

Ibid. 

8.  Discharge  not  affect  lien  of  judgment  on  land  set  apart  to  banknipt  is 

exempt,  the  creditor  not  having  submitted  to  jurisdiction  of  banknipc 
court.     Busk  vs.  Lester  et  al.,  administrators ,  ^qg. 

9.  Land  only  protected  as  far  as  it  would  have  been  under  homestead  laws 

of  state.     Ibid. 

BILLS  OF  EXCHANGE.     See  Negotiable  Instruments,  s*  ^.  B. 
CARRIERS.     See  Insurance,  11,  13. 
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Akin  vs.  Ordinary  of  Bartow 54th  Ga,  R.,  172 

Alderman,  administratrix,  vs.  Chester 34th  "  451 

Allen  vs.  Holding  et  al 29th  «*  84 

Armstrong  vs.  Lewis 48th  **  353 

Atlanta  &  LaGrange  Railroad  Company  vs.  Hodnett...29th  "  80 

Atlanta  Mining  and  Rolling  Mill  Company  vs.  Gwyer..48th  "  696 

Baggs  vs.  Baggs 54th  "  591 

Baker  vs.  Bower 44th  "  582 

Ballin  &  Company  vs.  Ferst  &  Company 53d  "  353 

Banks  vs.  Darden l8th  "  479 

Barber  vs.  Terrell '.    .    .  54th  •*  580 

Barnes  vs.  Shinholster 14th  "  4^5 

Barnett  &  Company  vs.  Thompson 37th  "  97 

Beale  vs.  Hall 22d  "  3'5 

Beall  vs.  Crafton 5th  •*  4^ 

Benjamin  vs.  Gill 45th  "  368 

Beverly  et  al.  vs.  Burke 9th  **  5*^ 

Birdsong  &  Sledge  vs.  McLaren 8th  '«  38* 

Black  vs.  The  State 36th  "  626 

Blount  vs.  Wells 55th  •*  608 

Boon  vs.  Sirrine 38th  *•  365 
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Boon  vs.  Sirrine 38th  Ga.  R.,  366 

Bostwick  vs.  Perkins 1st  **  631 

Bowers  vs,  Andetson 49th  **  638 

Bowie  m.  The  State 19th  "  462 

Bradkyirx,  Job Dson,  administrator 49th  "  355 

Brannon  vs.  Noble 8th  "  645 

Branton  vs.  Bush 32d  "  553 

Brown,  administnitor,  et  al.^vs.  Harris,  administrator  .  20th  "  278 

Brown  vs.  Executors  of  Riggins 3d  "  376 

Brown  vs.  Thornton 47th  "  341 

Bryan  &  Hunter  w.  King 51st  "  518 

Bryan  vs.  Sims 44th  *•  580 

Buffington  tj.  Blackwell \    .    S2d  "  405 

Bullock  vs.  The  State lOth  "  132 

Burch  et  al.  vs.  Mayor  etc.,  of  Savannah 42d  "  688 

Butts  vs.  Cuthbertson 6th  "  78 

Cameron  vs.  Ward 22d  "  462 

Candler   vs.   Hammond 23d  **  344 

Cantrell  vs.  Mobb 43^  "  153 

Carhart  vs.  Vann 46th  "  369 

Carswell  vs.  Hartridge SSth  «*  696 

Central  R.  R.  &  B.  Co.  vs.  The  State 54th  "  313 

Chambliss,  guardian,  vs.  Jordan 50th  "  582 

Chambliss  vs.  Phelps 39th  ««  582 

Chapman  w.  Stiles 6th  "  354 

Choice  vs.  The  State 31st  "  32 

Choice  vs.  The  State 31st  «*  461 

City  F.  Ins.  Co.  vs.  Carrugi 41st  "  39 

City  F.  Ins.  Co.  vf.  Carrugi 41st  "  196 

City  of  Atlanta  vs.  Perdue 53d  "  18 

City  of  Atlanta  vs.  Perdue 53d  "  570 

Clements  m  Lee  &  Fulton 47th  "  464 

Cole  et  al.  vs.  Elfe 23d  «'  367 

Colquitt  vs.  Howard I  ith  "  45 

Colquitt  vs.  Thomas  et  al. 8th  "  446 

Conner  vs.  The  So.  Ex.  Co 42d  "  405 

Connor  vs.  The  State 25th  "  308 

CLi|jeiihaKen  pj.  The  State 15th  "  626 

Couch  2^j.  The  State 28th  "  192 

Crawford  vs.  Gaulden 33d  "  376 

Crenshaw  et  al.  vs.  Robinson,  ex*r,  et  al. 37th  "  126 

Crosby,  adm'r,  vs.  DeGraffenreid 19th  "  263 

Gumming  vs.  Clegg 52d  "  580 

Gumming  vs.  Clcgg 52d  '*  582 

Guran  vs.  Colbert 3d  "  376 

Dahon  City  Co,  t^.  Haddock 5^  "  4" 

Diin i el  adin*x,m.  Foster,  adm'r 49th  "  lOO 

Daniels  vs.  Mayor  etc.,  of  Athens 54th  "  613 

Dasher  vs.  Ditcher 47th  "  398 

Davenport  et  al.  vs.  Alston 14th  "  183 

Davis  et  al.  vs.  Anderson , 1st  "  367 

Davis  <?/ a/,  w.  Smith  <•/ a/. Sth  "  519 

Davis  vs.  Central  R.  R.  &  B.  Co 17th  "  no 

Davis  vs.  Smith 5th  "  255 

Dawson  vs.  Callaway l8th  •*  405 

Dean  vx    The  State 43d  "  132 

Desverges^j-  Dcsverges 31st  "  451 

Dixon,  adm'r,  et  al.  vs.  Edwards 4iSth  *'  1 26 

Dixon,  adm'r*  vs-  Cuyler,  adm'r, 27th  "  79 
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Donaldson,  adm'r,  vs.  Tabor,  adm*r, 43d  Ga.  R.,  653 

Doughty,  Pearson  &  Co.  vs.  Walker 54lh  **  411 

Drumright  vs.  Philpot i6th  •*  424 

Durden  vs.  Whittle 50th  "  582 

Echols  e/  al.  vs.  Barrett,  adm*r, 6th  **  452 

Edmondson  vs.  Wallace 20th  "  417 

Elfe  vs.  Macon  B.  &  L.  Association 23d  «  367 

Elliott  vs.  The  State 46th  «  464 

Fannin,  adm'r,  vs.  Thomasson 45th  *'  632 

Fannin  vs.  Durden 54th  ••  275 

Fears,  trustee,  vs.  Brooks,  assignee, 1 2th  "  521 

Finch  vs.  Finch 14th  «*  360 

Furlow  vs.  Tillman 21st  ««  150 

Gardner,  trustee,  vs.  Jeter 49th  "  685 

Gardner,  trustee,  vs.  Adams 49th  "  685 

Gamett  vs.  Adrian 44th  "  2H 

Gauldin  vs.  Crawford 30th  "  345 

Gault  et  al.  vs.  Jackson 9ih  "  263 

Georgia  R.  R.  &  B.  Co.  vs.  Wynn 42d  "  144 

Gibson  et  al.  vs.  Conner 3d  •*  376 

Glass  ei  al.  vs.  Clark  et  al. 41st  •*  353 

Golden  vs.  The  State, 25th  "  3i 

Goodwyn  vs.  Goodwyn, 20th  •*  263 

Graddy  vs.  Hightower, 1st  "  344 

Grant  vs.  Cosby, 51st  "  582 

Grier  vs.  McLendon, 7th  "  38a 

Griffith  vs.  Shipp, 49th  «  39^ 

Gunn  et  al.  vs.  Thornton, 49th  "  582 

Guthman  vs.  Castleberry 48th  "  181 

n^iW  et  al.  vs.  ^oy^  et  al., 52d  "  353 

Hall  <r/r7/.  TV.  Carter  «r/rt/.,ex'rs, 8th  "  45^ 

Hambrick,  adm'r,  vs.  Crawford, 53d  "  339 

Hargroves  vs.  Redd, 43d  "  lOO 

Harris,  adm'r,  7'j.  Seals  ^/«ji:.; 29th  "  45' 

Harris  vs.  Colquitt  &  Baggs 44lh  "  5^* 

Harris  &  Price  vs.  Young, 40th  **  278 

Harrison  vs.  Hatcher, 44th  "  4^ 

Hartridge  vs.  City  of  Savannah, 8th  "  684 

Hatcher  vs.  Jones, 53d  "  5^ 

Hatcher  z/j.  The  State, i8th  "  461 

Heard  vs.  Sibley, 52d  "  66 

Hilton  vs.  Sims  &  Company, 45th  "  643 

Hinton  vs.  Lindsay, 20th  "  283 

Holland  vs.  Chambers, 22d  "  46* 

Hollingsworth  vs.  Tanner 44th  "  37^ 

Holsenbake  vs.  The  State, 47th  "  138 

Holt  vs.  The  State, 38th  "  626 

Home  Ins.  Co.  vs.  City  of  Augusta, •.    .    .  50th  "  685 

Hopkins  vs.  Burch, 3d  "  146 

Howard  &  Soule  7'j.  Reid  ^/ <2/., 51st  "  688 

Howell,  adm'r,  vs.  Fountain  et  al., 3d  **  263 

Hugleyw.  Holstein, 34ih  "  20 

Hunter  vs.  Davis, 19th  "  355 

Hunt,  ex'r,  et  al.  vs.  Perry, 53d  "  353 

Ingram  vs.  Little, 14th  "  46 

Irwin  vs.  The  State, 54th  "  13S 

Irwin  vs.  The  Slate, 54th  "  596 

Jackson,  guard'n,  vs.  Hitchcock, 48th  "  308 

Jackson  vs.  Jackson, 40th  "  125 
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Johnson  vs.  Tatum, 20th  Ga.  R.,  313 

Jones  vs.  Ivcllyett  &  Smith, 39th  ««  580 

Jones  vs.  Mayor,  etc.,  of  Columbus, 25th  "  683 

{ones  vs.  McCrae, 37th  "  202 

ones  vs.  The  State, 29th  "  32 

Joscy,  adm'r,  vs.  Rogers  et  al.^ 13th  "  452 

Josey  vs.  Audolph, 13th  "  360 

Kelly  W.Brooks  ^/tf/., :50th  "  339 

Kenan  &  Rockwell  vj.  Miller, 2d  "  631 

King  et  al.  vs.  King  et  al., 49th  "  332 

King  vs.  Leeves,. 36th  "  530 

King  vs.  Leeves, 36th  "  533 

King  vs.  leeves, 36th  "  538 

King  vs.  The  State, 21st  "  462 

Knight  vs.  Knight, 28th  "  78 

Kohn  vs.  Ix)vett, 42d  "  122 

Lackey  vs.  Bostwick, 54th  "  385 

Lackey  vs.  Bostwich, 54th  "  653 

Laramore  et  al.  vs.  Minish  et  al., 43d  "  453 

Latimer  vs.  Lane, 45th  "  79 

Lay  vs.  Seago, 47th  "  696 

Lee  vs.  Clements, 48th  «*  79 

Levy  vs.  Cohen, 4th  "  448 

Lewis  vs.  Hudson, 44th  "  220 

Lindsey  et  al.  vs.  Ramsey,. 22d  **  530 

Livingston  vs.  Council  of  Albany, 41st  "  685 

Long  z'j.  Lewis, i6th  "  66 

Lowrys  z'j.  Sloan, 51st  "  353 

Loyless  vs.  Blackshear, 43d  "  28 

Lucas  et  al.  vs.  Lucas, 30th  "  526 

Lufburrow  vs.  Henderson, 30th  "  79 

Lunday  et  iix.  vs.  Thomas  et  al 26th  "  419 

Macon  and  Western  Railroad  Co.  vs.  Davis,  adm'r  .  13th  **  382 

Mahone,  executor,  vs.  Central  Bank  of  Georgia  .    .    .  17th  "  376 

Massey  vs.  Pitts,  Cook  &  Company 48lh  "  584 

May  et  al.  vs.  Goodwin 27th  "  433 

May  et  al.  us.  Goodwin 27th  "  553 

Mayor,  etc.,  of  Macon  vs.  Shaw 14th  "  572 

Mayor,  etc.,  of  Rome  vs.  Duke 19th  "  574 

Mayor,  etc.,  of  Rome  vs.  McWilliams  &  Co.  et  al .    .  52d  "  685 

Mayor,  etc.,  of  Savannah  vs.  Hartridge 8th  **  310 

McBride,  administrator,  vs.  Greenwood  <•/ a/ .    .    .    .  nth  "  521 

McBride  &  Com]>any  t's.  Bohanan 50th  "  252 

McConnell  vs.  Bryant 38th  "  649 

McCree  vs.  Mayor,  etc.,  of  Americus 41st  "  352 

McDonald  7's.  Beall 52d  "  291 

McDougald,  administratrix,  vs.  Banks I3lh  "  332 

Mclntyrc  vs.  Meldrim 40th  "  125 

McLean  &  West  vs.  Densmore  &  Kyle 30th  "  463 

Mell  vs.  Moony 30th  "  78 

Mercer  7's.  The  State 17th  "  32 

Merchants'  Bank  of  Macon  vs.  Rawls  et  al.,  adm'rs  .    .    7th  "  20 

Meriwether  vs.  Smith 44lh  "  449 

Miller  7's.  Mitchell,  Reed  &  Company 38th  "  163 

Miller  vs.  Swift 39th  "  84 

Mims  ^Z /?/.  w.  West 38th  "  617 

Molyneaux  vs.  Collier 13th  **  10 

Monroe  vs.  Foster 49th  "  655 

Moore  vs.  Gleaton 23d  "  452 
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Moore  vs.  Ramsey loth  Ga.  R.,  453 

Moravian  Seminary  vs.  Atwood 50th  **          56 

Moravian  Seminary  vs,  Atwood 50th  "          87 

Morris  vs.  Davidson,  assignee 49th  *'        580 

Moseley  vs.  Gordon i6di  •«         47 

Moses  vs.  Brooklyn  life  Insurance  Company  ....  50ih  "        115 

Moye  vs.  Waters 51st  "         85 

Murphy  tf  ai.  t>s.  Purifoy 52d  "        655 

Nacoochee  Hydraulic  M.  Co.  vs.  Davis,  Judge  .   .    .  40th  "        352 

Newsom  ft  ai.  vs.  McLendon  et  al 6th  "        226 

Newsom  et  ai.  vs.  McLendon  ei  al 6th  •*        375 

Nolan  vs.  The  State 53d  "       526 

Olive  vs.  Herrington 33d  ««  463 

Olive  vs.  Herrington 33d  «•  466 

Ouzts  vs.  Seabrook 47th  "  126 

Padelford,  Fay  &  Co.  vs.  Mayor,  etc.,  of  Savannah  .    .  14th  **  685 

Park  &  Iverson  vs.  Piedmont  Life  Insurance  Company.. 5 1st  "  220 

Parker  vs.  Mayor,  etc.,  of  Macon 39th  "  568 

Patterson  vs.  Wallace 47th  «  582 

Peacock  vs.  Terry 9th  ««  2^1 

Pearce,  Wheless  &  Company  vs.  City  of  Augusta  .    .  37th  "«  684 

Peeples  vs.  Root 48lh  "  20 

Perkins  vs.  Perkins 2ist  "  602 

Perry  vs.  Hodnett 38th  "  126 

Phillips  vs.  Bowdoin 52d  «  580 

Phillips  vs.  Williams 39th  "  453 

Pierce  et  ai.  vs.  DeGraffenried 43d  "  5^ 

Pierce  vs.  The  State 53d  **  597 

Poole  et  ux  vs.  Morris  et  ai 29th  **  53' 

Pool  vs.  Perdue 44th  •*  l^i^ 

Powell,  administrator,  vs.  Howell 21st  "  345 

Powell,  administrator,  vs.  Howell 21st  "  461 

Powell,  administrator,  vs.  Howell 21st  "  4^5 

Prescott  vs.  Bennett  etal 50th  "  275 

Prescott  vs.  Bennett  etal 50th  "  339 

Prioleau  vs.  The  Southwestern  Railroad  Bank  ....  i6th  "  47 

Prior  w.  Gentry nth  "  37^ 

Rackley  vs.  Pierce ist  "  643 

Reid  et  al.  vs.  Flippen 47th  "  375 

Reid  et  al.  vs.  Flippen 47th  **  37^ 

Reinhart  vs.  Miller 22d  "  47 

Reynolds  vs.  The  State 3d  "  626 

Roberts  &  Copenhagen  vs.  The  State, 14th  "  ^^^ 

Roberts  ^/ frfjr.,  w.  West  «r/ a/.,  trustees, iSth  "  52J 

Robinson  vs.  Bank  of  Da., iSth  "  17^ 

Rolling  Mill  vs.  The  State, 54th  "  202 

Rowe  vs.  Ware, 30th  "  47 

Rowland  vs.  Cannon, 35th  "  281 

Rowland  vs.  Cannon, 35th  "  4^^ 

Russell  vs.  Kearney 27th  "  53<' 

Rust,  Johnson  &  Co.,  vs.  Billingslea, 44th  "  3^7 

Ryan  z'j.  Lieber^/«/., 30th  "  226 

Salter  vs.  Glenn,  Duffield  &  Co., 42d  "  453 

Seabrook  vs.  Brady 47th  "  43 

Sears  w.  C.  R.  R.  &  B'k'g.  Co., 53d  "  281 

Seay  vs.  Treadwell, 43d  "  122 

Settle  vs.  Alison,  .    .    .    .   • 8th  «  649 

Shaffer  vs.  Huff, 49th  "  6|5 

Sharman  vs.  Howell, 40th  "  ^ 
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Sharman  vs.  Howelli 40th  Ga. 

Shumate  vs.  Williamson, 34th 

Simmons  t'j    The  State 4th 

Sims  vs.  Ferrell,  45th 

Smith  et  al.  vs.,  Atwood,  adm'r, 14th 

Smith  et  al.  vs.  Smith, 36th 

Smith  vs.  Summerlin, 48th 

Smith  vs.  Whittle, 50th 

Snelling,  adm'r,  vs.  Darrell, 17th 

Snellingt^f    Dowell,      15th 

Southern  Ex.  Co.,  vs.  Connor, 49th 

Southwestern  R.  R.  Co.,  vs.  Paulk,  adm'x, 24th 

Southwestern  R.  R.  Co.,  vs.  The  State, 54th 

Spann  r^f.  Cbrk,  Judge, 47th 

Sprtfks  vs.  Maxwell  et  ux., 41st 

Spence  et  at.  vs.  Steadman, 49th 

Stallings  vs.  The  State, 47th 

Standley  vs.  The  State, loth 

Stephen  t«  The  State, nth 

Stinson  et  al.  vs.  Hall, 54th 

Stokes,  adm'r,  vs.  Maxwell  et  al., 53d 

Sukc:.  (j/liio  State 46th 

Stone  vs,  Bancroft  &  Chamberlain, 30th 

Sirawbridgc^'j  M:inn, 17th 

Stricklanfi  r  f  a/.,  adm'rs,  w.  Wynn, 51st 

Stroup  vs.  Sullivan  &  Black, 2d 

Sugart  vs.  Mays, 54th 

Sugart  vs.  Mays, 54th 

Taylor  vs.  Gay, 20th 

Taylor  vs.  Jackoway, 54th 

1  Ju-iA.o.^  ;  J,  .M.LiH.'/jji  et  al., 39th 

Thompson  vs,  Mapp 6th 

Tison,  adm'r,  vs.  AIcAflfee, 50th 

Tison,  adm'r,  vs.  McAffee, 50th 

Toomer  w  Dickersorit 37th 

Tucker  vs.  Toomer 36th 

Turk  vs.  Turk,  adm'r 3d 

Turk  vs.  Turk,  adm'r, 3d 

Van  Dyke  et  al.  vs.  Besser 35th 

Vanover  et  aL  t'j".  Justices,  etc., 27th 

Vaughn  w.  Biggers^  .    , 6th 

VcaU  adm'r,  i^j.  Perkei^on, 47th 

Walker  U  Co.,  vi,  Mercer  &  DeGraffenried, 41st 

Wallace  t'j.  Matthews,      39th 

Watson,  ex'r,  vs.  Jones, 1st 

Way  vs.  Arnold, i8th 

Webster  vs.  Thompson, 55th 

Whitaker  vs.  Kirby, 54th 

Williams  vs.  McDowell 54th 

Willingham  et  al.  vs.  Long  et  al.,  ex'rs, 47ih 

Wilson  vs.  Danforth, 47th 

Winship  vs.  Phillips 52d 

Wingfield,  adm'r,  vs.  Virgin  et  al., 51st 

Woddail,  adm'x,  vs.  Austin  &  Holliday, 44th 

Wofford  vs.  Ganes, 53d 

Woolbright  vs.  Sneed, 5th 

Woolfolk  vs.  Murray, 44th 

Wright  &  Hill  vs.  Mayor,  etc.,  of  Atlanta, 54th 

Wright  vs.  Smith, 43d 
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CERTIORARI. 

1.  Though  county  court  did  not  have  jurisdiction  to  entertain  motion  fa 
new  trial,  yet  where  motion  was  overruled  and  certiorari  issued  there 
to,  the  whole  record  being  before  the  superior  court,  competent  to  con- 
sider errors  assigned.     Daniel  vs.  State,  222. 

2.  Application  under  section  4056  of  Code,  affidavit  must  be  made  tha 
party  is  advised  that  he  has  good  cause.     Dorsey,  ex'r,  vs.  Blacky  jrj 

3.  No  question  of  fact  involved,  superior  court  should  render  final  judg- 
ment.    Ibid. 

4.  In  acting  on  petition,  judge  cannot  consider  any  fact  which  does  no( 
appear  on  face  thereof.     Scro^^ns  vs.  State,  j8o. 

5.  Sanction  operates  simply  as  supersedeas.  Judge  has  no  authority,  prior 
to  final  hearing,  to  alter  status  of  affairs.  Board  of  Commissioners, 
etc. ,  vs.  II ^im berly,  ^yo. 

CHAMPERTY.     See  Attorney  and  Client,  5. 

CHARGE  OF  COURT. 

1.  Request  not  warranted  by  the  evidence,  properly  refused.  Tkompsfi 
vs.  Staff,  47  ;  Carmichael  vs.  Greer,  Lake  &*  Co.,  116 ;  West,  ami 
At.  H.  A*.  Co.  vs.  Adams,  2yg. 

2.  Request  that  wntten  charge  should  be  delivered,  error  to  make  verbil 
additions.     Fry  vs.  Shehee,  208. 

3.  To  charge  upon  assumed  state  of  facts  is  error.  McDonald  vs.  Beail, 
2S8. 

4.  To  charge  that  party,  under  writing  in  evidence,  did  not  have  title,  in- 
vasion of  province  of  jury.     Ibid. 

5.  Hypothesis  more  favorable  to  defendant  than  evidence  warrants,  redtil 
of,  not  error  of  which  he  can  complain.     Bird  vs.  State,  jiy. 

6.  Jury  instructed  that  they  had  no  power  to  rectify  contracts,  would,  nev- 
ertheless, understand  that  they  could  declare  the  one  in  question  re- 
scinded for  fraud,  when  further  instructed  as  to  what  would  authorixe 
rescission.     Dortic  vs.  Dugas,  484. 

,t'"j  7.  Issue  as  to  whether  sale  wxs  made  to  defraud  creditors  or  not,  what  nec- 

essarily should  be  charged,  and  what  should  be  specially  requested. 
Nicol  v>*  Davidson  vs.  Crittenden,  4gy. 

8.  Charge  on  effect  of  failure  to  produce  evidence  in  the  power  of  party, 
sutiicienlly  definite  when  it  announces  presumption  to  be  that  the  evi- 
dence wouUl  l>c  prejudicial.  If  more  specific  instructions  are  desired, 
request  should  be  made.     Ibid. 

9.  Action  for  damages  against  town  for  failure  to  keep  bridge  in  repair, 
law  as  to  effect  of  negligence,  both  as  respects  plaintiff  and  defendant, 
having  been  charged,  new  trial  not  granted  on  account  of  failure  to 
instruct  as  to  contributory  negligence.  Attention  of  court  should  have 
been  called  iherolo.     Daniels  vs.  Intcndant,  etc.,  of  Athens,  bog. 

10.  Though  court  erred  in  isolated  portions  of  charge,  yet,  if  taken  as  whole, 
law  of  case  was  presented,  new  trial  refused.  Phillips  vs.  Ocmul^te 
Mills,  033. 

11.  Reinstruct  jiir>',  court  should,  at  their  request,  on  any  question  aboot 
which  they  are  in  doubt;  not  bound  to  recharge  whole  law  of  case. 
O' Shields  vs.  State,  6g6. 

>  12.  Invohintarj-  manslaughter,  case  of,  not  made  by  any  view  of  facts,  not 
5  error  to  refuse  to  charge  thereon.     Ibid. 

■^  13.  Though  court  does  not  charge  in  language  of  written  request,  yet  if  sub- 
^  stance  be  given,  new  trial  refused.     Ibid. 

1 

J 
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CLAIM. 

I.  Deed  set  out  in  claim,  upon  demurrer  thereto,  not  dismissed  for  want  of 
proper  probate  to  admit  deed  to  record.  Fulcher  vs.  Royal  et  al,, 
extcutors^  68. 

a.  Trustee  being  dead,  cestui  que  trusty  who  is  tenant  for  own  life  as  well 
as  that  of  donor,  proper  party  to  claim.     Ibid. 

3.  Mortgage yf./<2.  levied  and  claim  filed;  claimant  may  set  up  any  de- 

fense so  far  as  necessary  to  protect  his  own  rights  without  making  de- 
fendant in  Ji.  fa.  a  party.     Fry  vs.  Shehee^  208. 

4.  Sufficient  for  plaintiff  to  introduce  yf.yJz.  without  proceedings  to  fore- 

close ;  claimant  may  introduce  balance  of  record  if  he  wishes.     Ibid. 

5.  Where  claimant's  title  was  a  purchase  from  defendant  inyf.yj?.,  who 

held  under  bond  with  part  of  purchase  money  paid,  verdict  may  be  so 
moulded  as  to  require  entire  estate  to  be  sold,  and  proceeds  applied 
first  to  balance  due  vendor,  then  to  payinent  oi  fi.fa.^  and  remainder 
to  claimant.     Rawson  vs.  Coffin y  trustee^  J48. 

6.  Withdrawal  of  first  claim  terminates  that  suit.     Rucker  vs.  Womack^ 

399- 

7.  Commencement  of  claim  case  is  not  the  levy,  but  the  interposition  of 

the  claim.     Ibid. 

8.  Claim  dismissed,  to  recover  on  forthcoming  bond,  re-advertisement  of 

property  unnecessary,  where  claimant  has  put  it  out  of  his  power  to 
deliver.     Lassiter^  sheriff,  for  use,  vs.  Byrd  &*  Coker  et  al.,  606. 

CLERK  OF  SUPERIOR  COURT. 

1.  Entry  on  execution  by  clerk  that  it  was  issued  in  lieu  of  lost  original, 

not  affect  its  validity  as  an  original,  which  it  otherwise  appeared  to  be. 
Cooper  vs.  Huff,  iig. 

2.  Administration  granted  to  clerk  of  superior  court,  not  place  trust  under 

his  official  bond  as  clerk.     McNeil  et  al.  vs.  Smith,  governor,  j/j. 

3.  Costs,  not  entitled  to  out  of  fund  in  receiver's  hands  until  same  has  been 

adjudged  subject  thereto,  on  termination  ot  case.  Ballin  6r*  Com- 
pany et  al.  vs.  Clements,  clerk,  ^46. 

COLLATERAL  SECURITY.     See  Pawn,  1-4. 

CONFEDERATE  STATES.     See  Garnishment,  g,  10. 

CONSIDERATION.     See  Contracts,  i,  2,  10,  11. 

CONSTITUTIONAL  LAW. 

1.  Act  of  August  23d,  1872,  authorizing  persons  other  than  defendants  of 

record  to  make  defense  to  suits,  is  unconstitutional  as  body  of  act  dif- 
fers from  title.  National  Bank  of  Augusta  vs.  So.  For.  Man.  Co.  et 
al.,36. 

2.  Act  of  28th  February,  1874,  taxing  Atlantic  and  Gulf  Railroad  Company 

an  amount  exceeding  one-half  of  one  per  cent,  upon  its  annual  net  in- 
come, not  unconstitutional  as  impairing  obligation  of  contract  em- 
braced in  charter.  At.  &*  Gulf  R.  R.  Co.  vs.  State,  312;  Sav.  Grif. 
6-  N  Ala.  R.  R.  Co.  vs.  State,  S57' 

3.  The  iith  section  of  act  of  1868,  embodied  in  section  2025th  of  Code, 

authorizing  sale  of  homestead,  is  in  conflict  with  the  first  section  of  the 
seventh  article  of  the  constitution.     Roberts  etux.  vs.  Trammell,j8s. 

4.  Issuable  defense  on  oath,  necessary  to  carry  action  on   contract  to  jury 

Lester  vs.  Pied.  <Sr*  Arl.  Life  Ins.  Co.,  ^/j*. 
Vol.  lv.  46. 
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5.  Incorporate  manufacturing  company,  superior  court  has  no  jurisdicdon 
to,  under  constitution  of  1868.  Kehler  &*  Bro.  if  «/.  vs.  Jack  Mam. 
Co.  et  al.,  6sg. 

CONTEMPT.     Sec  Process,  /,  2. 

CONTINUANCE. 

1.  Surprise  at  testimony  of  adversary,  no  ground  of.    Branchy  Soms  6*  Co. 

vs.  DuBose  et  ai.,  21, 

2.  Failure  of  interrogatories  sued  out  by  opponent,  to  arrive,  thou^  coun- 

sel state  that  they  expect  to  contradict  thereby  testimony  by  which  they 
were  surprised,  no  ground  of.     Ibid. 

3.  Materiality  of  evidence  of  absent  witness  not  shown,  motion  propoif 

overruled.     Thompson  vs.  Staiey  /7, 

4.  Want  of  preparation  on  account  of  failure  of  counsel  to  know  on  which 

docket  his  case  was,  it  having  been  called  sooner  than  anticipated,  bo 
ground  of  postponement.     Fry  vs.  Skehee,  208. 

5.  Failure  of  witnesses  to  answer  as  much  as  counsel  expected  from  his 

knowledge  of  what  they  would  testify,  no  ground  of  continnince^ 
when  they  were  not  interrogated  upon  the  only  point  which  coold  not 
be  proved  by  other  testimony.     IHd. 
i.  Failure  of  witness  to  attend  who  has  been  subpoenaed,  ground  of  con- 
tinuance.   Ibid. 

7.  If  original  pleadings  were  full  enough  to  give  premonition  that  matter 

embraced  in  amendment  was  likely  to  be  used  on  the  trial,  suprisefioB 
amendment  not  ground  of  continuance.     Ibid, 

8.  Refusal  to  continue  case  arising  on  exceptions  to  auditor's  report  tniO' 

ing  purely  on  questions  of  law,  in  order  to  give  time  to  procure  attend- 
ance of  witness,  not  error.     Reynolds  vs.  Martin  et  aL^ex^rSt  6j8. 

CONTRACTS. 

1.  Agreement  to  settle  existing  debt  by  promise  to  pay  part  thereof  void, 

unless  there  is  consideration  other  than  springs  out  of  original  coo- 
tract.     Stova//  vs.  Hairston^  9. 

2.  If  plaintiflf  delayed  suit  by  reason  of  promise  until  original  claim  was 

barred,  then  he  suffered  such  detriment  as  would  operate  as  considen- 
tion.     Ibid. 

3.  Agreement  in  following  language :  "  By  agreement  of  counsel  that  the 

consideration  in  the  above  stated  case  was  that  of  negro  propcrty—otj 
dered  that  the  judgment  be  set  aside,  and  be  forever  null  and  void:" 
Held,  that  the  consent  of  counsel  extended  only  to  the  consideration, 
not  to  the  rendition  of  the  judgment.    Jones^ej^r,  vs.  Killebrewt  JjJ- 

4.  Intent  and  object  of  parties  in  entering  into  contract  material,  incomp^ 

tent  for  witness  to  testify  as  to  intention  of  agreement.  He  may  state 
what  the  contract  was  and  consideration  therefor.  Green,  executnSt 
vs.  Akers,  i^g. 

5.  Mortgagee,  in  consideration  that  no  further  obstacle  should  be  inter- 

posed to  enforcement  of  lien,  agreed  to  allow  fifty  acres  covered  dler^ 
by  to  son  and  attorney  of  mortgagor.  On  trial  of  issue  as  to  who  was 
entitled  to  proceeds  of  this  tract,  competent  to  show  that  mortga^ 
had  not  complied  with  contract.     Ibid. 

6.  Where  the  substance  of  a  long  correspondence  was,  that  ^tltoAa^ 

agreed  to  pay  a  definite  sum  to  plaintiff  for  execution  against  third 
person,  the  Ji.  fa.  to  remain  the  property  of  plaintiff  until  paid  foTi 
then  to  be  transferred  without  recourse,  and  defendant  failed  to  cod* 
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ply  with  his  undertaking,  an  action  was  maintainable  on  the  corres- 
pondence.    Kimbell  vs.  Moreland  et  al.y  executors^  164. 

.  To  avoid  contract  of  sale  on  ground  of  false  representations  to  induce 
purchase,  the  plea  should  allege  that  they  were  false  and  fraudulent, 
and  so  known  to  the  party  making  them.     Ibid, 

.  Under  the  contract  stated  above,  plaintiffs  held  the  execution  as  collate- 
ral security,  and  it  was  their  duty  to  collect  any  money  to  which  it 
might  be  entitled  for  defendant's  benefit.     Ibid, 

.  Fair  construction  of  contract  to  furnish  timber,  etc.,  to  meet  demand  of 
mill  and  keep  the  same  constantly  running,  is  that  a  sufficient  quantity 
shall  be  furnished  to  keep  the  mill  constantly  running,  independent  of 
what  might  be  the  demand  of  customers.     Jowers  vs.  Baker ^  184. 

.  If  one  indicted  for  larceny,  pay  sum  alleged  to  have  been  stolen,  he 
cannot  recover  it  after  acquittal.     Puckett  vs.  Raquemore,  23$. 

.  If  pa3rment  be  made  under  agreement  that  prosecution  shall  be  settled 
or  discontinued,  the  law  will  leave  the  parties  where  it  finds  them. 
Ibid. 

.  Agreement  to  satisfy /?. /a.  for  less  than  it  calls  for,  must  be  executed  to 
be  binding.     English,  sheriff,  et  al.,  vs.  Reid  et  al.,  240. 

.  Recognizance  necessary  to  release  principal  from  jail,  though  executed 
on  3ie  Sabbath,  valid.  The  act  is  one  of  charity  or  necessity.  Salter 
et  al.  vs.  Smith,  governor,  244. 

.  Purchase  money  of  goods  sold  to  defraud  creditors  cannot  be  collected. 
Heineman  vs.  Newman,  262. 

.  "Gentlemen :  In  reply  to  your  favor  of  the  22d  instant,  you  will  please 
to  withdraw  your  draft  of  I314  37  upon  me,  as  I  cannot  pay  for  the 
present.  As  soon  as  I  have  the  money  I  shall  remit."  Too  indefinite 
to  sustain  action.     Sedgwick,  assignee,  vs.  Gerding,  264. 

.  Creditors  having  in  hand  firm  assets,  which  they  claim  as  their  own  un- 
der purchase  from  one  partner,  not  bound,  as*matter  of  contract,  by 
promise  to  other  partners  to  sell  and  apply  to  debt,  if  retracted  before 
acted  on.     Radcliffe  6*  Lamb  vs.  Vamer  &*  Ellington,  427. 

.  Proposition  to  sell  contained  in  letter  sent  by  mail  to  writer's  agent  or 
friend,  with  request  to  communicate  it,  may,  after  communication,  be 
accepted  by  written  reply  to  the  maker  of  the  proposition.  Bryant 
et  al.  vs.  Booze,  438. 

.  Sending  reply  to  post  office  by  same  agent  or  friend,  first  permitting  him 
to  read  it,  and  telling  him  orally  that  the  proposition  was  accepted,  not 
prevent  contract  from  being  one  made  by  letter.     Ibid. 

*.  G>ntract  will  be  closed  from  time  of  delivery  of  reply  into  post  office. 
Ibid. 

\.  Letter  written  on  Saturday,  left  with  another  on  Sunday,  to  be  mailed 
on  Monday,  may  be  medium  of  closing  lawful  contract  dated  from 
Monday.     Ibid. 

.  Verdict  in  action  on  contract  where  no  defense  is  filed  on  oath,  illegal. 
Lester  vs.  Piedmont  and  Arlington  Life  Insurance  Company,  4^j. 

I.  Cotton  advanced  to  be  returned  in  three  years  from  date,  contract  not 
illegal.     Phillips  vs.  Ocmulgee  Mills,  633. 

NTRIBUTIONS.    See  E^tdty,  21. 

RPORATIONS. 

.  A  foreign  corporation  which  transacted  its  business  and  had  its  principal 
office  in  Georgia,  and  which  became  indebted  under  contracts  made  in 
Georgia,  is  liable  to  suits  upon  such  contracts  in  this  state,  though  at 
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the  time  of  the  institution  thereof  no  business  was  being  done  by  tli 
company,  it  having  no  ofBce  or  place  of  business  in  the  state  of  its  ii 
corporation.  National  Bank  of  Augusta  vs.  Southern  Porcelain  Alat^ 
ufacturing  Company  ei  al.^  j6. 

2.  Service  upon  the  president  in  the  county  where  he  resided  at  the  com 

mencement  of  the  action,  where  the  books  were,  and  where  the  stock 
holders  were  under  notice  to  meet,  is  sufficient  service  on  the  compun 
Ibid. 

3.  Foreign  corporation,  courts  of  this  state  have  no  jurisdiction  of  suit  u 

personam  against,  unless  contract  was  made  in  Georgia,  or  the  Georgii 
agent  was  connected  therewith.  Remedy  is  by  attachment.  £4xwk 
night  vs.  Liverpool  and  London  and  Globe  Insurance  Compos^,  1^4. 

4.  The  Freedman's  Saving  and  Trust  Company,  incorporated  by  actoi 

Congress,  not  a  bank  or  corporate  body  in  this  state,  within  meaning 
of  section  4421  of  Code.     Cory  vs.  State,  2j6. 

5.  Manufacturing  company,  superior  court,  under  constitution  of  1868,  no 

jurisdiction  to  incorporate.  Kehler  &*  Brother  et  al.  vs.  yack.  Man. 
Company  et  al.,  6jg. 

6.  Action  on  contract,  corporation  need  not  set  out  how  or  by  what  author- 

ity it  was  corporated,  nor  aver  itself  to  be  a  corporation.  fVHsom  & 
Company  vs.  Sprague  Mowing  Machine  Company,  67^. 

7.  Had  It  been  requisite,  defect  cured  by  verdict.     Ibid. 

COSTS.     See  Clerk  of  Superior  Court,  j /  Practice  in  the  Supreme  Court,  16. 
I  COUNTY  COURT.  See  New  Trial,  8,  9. 

COUNTY  MATTERS. 
z  I.  Neither  the  judge  nor  the  sheriff  has  the  power  to  make  the  connty  1 

.  j  bailee  of  a  horse ;  nor  is  the  county  responsible  for  the  loss  of  a  hor^e 

4  bailed  to  an  officer  for  the  purpose  of  bringing  in  witnesses  to  testify 

i  for  the  state.     Dougherty  County  vs.  Kemp  &*  Hood,  2^2. 

2.  Bridge,  though  within  limits  of  municipality,  may  belong  to  county;  if 
recognized  by  both  as  property  of  latter,  obligation  to  repair  is  on  lat- 
ter, and  this  duty  includes  whatever  contiguous  to  it  is  necessary  to 
give  access  thereto.     Daniels  vs.  Intendant,  etc.,  of  Athens,  tog. 

3.  If  bridge  was  built  by  authority  of  county,  obligation  to  repair  is  onihe 
county,  no  matter  in  what  proportion  the  county  and  town  coniribatcd 
to  rebuild.     Ibid. 

4.  That  town  voluntary  repaired  same,  not  change  this  obligation,  nor  does 
it  constitute  dedication  by  county  to  town.     Ibid. 

5.  If  embankment  leading  thereto  was  not  necessary  part  of  bridge,  bat 
was  part  of  streets  of  town,  duty  to  repair  same  would  be  on  latter. 
Jury  must  determine  this  question  of  fact.     Ibid. 

CRIMINAL  LAW. 

1.  Drunkenness  at  time  of  shooting  not  negative  intent  tomurdar.  Estf* 
vs.  State,  JO. 

2.  Drunkenness  no  excuse  for  crime.     Ibid. 

3.  Facts  showing  malice  on  part  of  defendant  to  deceased,  competent  to 
show.     Thompson  vs.  State,  47, 

4.  Murder,  upon  trial  for,  not  error  for  court  to  refuse  to  charge  that "  if 
the  killing,  under  the  circumstances,  was  to  prevent  the  committing  of 
a  serious  bodily  harm,  or  the  commission  of  a  felony,  the  killing  is 
justifiable."     Ibid, 
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5.  Opprobious  words  used  by  defendant  to  deceased,  who  struck  him  with  a 

small  walking  stick,  blow  not  considered  such  provocation  as  would  re- 
but presumption  of  malice  in  homicide,  provided  the  battery  was  not 
disproportionate  to  the  insult  offered.     Ibid. 

6.  Verdict  of  guilty  found  on  indictment  containing  two  counts,  legal  in- 

tendment is  to  find  defendant  guilty  of  highest  grade  charged. '  Estes 
vs.  State,  iji, 

7.  Confessions  must  be  perfectly  voluntary  to  ground  conviction  for  crime 

thereon.     Earp  vs.  State,  jj6. 

8.  Though  confessions  be  admitted  without  objection,  yet  failure  to  charge 

above  principle,  on  request,  is  error.     Ibid. 

9.  Assurance  by  arresting  officer  to  girl  fourteen  years  of  age,  that  she  shall 

not  be  hurt,  docs  hold  out  benefit  to  induce  confession.  Ibid. 
10.  Third  person  interposed  between  defendant  and  another,  when  former 
stfuck  at  him  with  axe,  saying  that  if  he  did  not  get  out  of  the  way  he 
would  knock  his  brains  out,  verdict  finding  him  guilty  of  assault  with 
intent  to  murder  sustained,  though  blow  did  not  take  effect.  Braivn 
vs.  State,  i6g. 

11.  Indictment  for  sale  of  "one  bay  mare  mule"  so  as  to  defeat  rights  of 
mortgagee.  Evidence  inadmissible  to  show  that  there  was  a  mistake 
in  the  description  in  the  mortgage,  and  that  it  was  intended  to  cover 
a  bay  horse  mule.     Barclay  vs.  State,  779. 

12.  Special  verdict  of  "guilty  of  receiving  stolen  goods,"  without  more; 
judgment  arrested.     O^Conellvs.  State,  igi. 

13.  Offense  against  law  of  United  States,  defendant  must  be  prosecuted  in 
courts  of  the  United  States.     Ross  vs.  State,  ig2. 

14.  One  who  knowingly  receives  stolen  goods  is  an  accomplice,  and  a  con- 
viction cannot  be  had  on  his  uncorroborated  testimony.  Roberts  vs. 
State,  220. 

15.  If  the  witness  has  been  acquitted  of  such  offense,  though  the  evidence 
shows  goods  in  his  possession  under  suspicious  circumstances,  whether 
his  testimoney  should  be  regarded  as  that  of  an  accomplice  should  be 
left  to  jury.     Ibid. 

16.  Coroborating  testimony  to  support  accomplice.     Ibid. 

ly.  Evidence  that  goods  of  more  value  than  $50  00  were  missed,  and  were 
acknowledged  by  defendant  to  have  been  carried  away,  sufficient  to 
convict  of  a  larceny  of  goods  exceeding  $50  00  in  value,  though  it  be 
proved  that  he  converted  only  a  part  to  his  own  use.     Ibid. 

18.  If  one  indicted  for  larceny  voluntarily  repay  sum  alleged  to  have  been 
stolen,  he  cannot,  on  acquittal,  recover  it.     Puckettvs.  Roquemore,  2jj. 

19.  If  payment  be  made  under  agreement  that  prosecution  shall  be  settled 
or  discontinued,  the  bargain  is  corrupt,  and  the  law  will  leave  the  par- 
ties where  it  finds  them.     Ibid. 

20.  The  Freedman's  Saving  and  Trust  Company,  incorporated  by  act  of 
congress,  and  located  in  the  city  of  Washington,  is  not  a  bank  or  cor- 
porate body  in  this  state,  within  the  meaning  of  section  4421  of  Code. 
Cory  vs.  State,  2j6. 

21.  Defendant  indicted  as  cashier  of  branch  office  at  Atlanta,  Georgia,  no 
law  of  the  United  States  or  of  this  state  having  authorized  the  estab- 
lishment of  the  branch  in  Georgia,  cannot  be  convicted  of  embezzle- 
ment under  that  section.     Ibid. 

22.  Second  count  based  on  section  4422,  being  defective,  according  to  the 
record,  in  charging  that  the  offense  was  committed  with  the  consent 
of  the  owner,  cannot  be  resorted  to  for  purpose  of  sustaining  judg- 
ment.    Ibid. 
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23.  Receiving  stolen  goods ;  the  larceny  and  ownership  must  be  provei 
with  reasonble  certainty,  as  alleged,     (y  ConniU  vs.  State ,  2gb. 

24.  In  accounting  for  possession,  defendant  may  show  what  was  said  t 
his  agent  who  purchased  in  his  absence,  as  part  of  resgesta.    Ibid. 

25.  Bailee  resided  in  Fulton  county,  Georgia,  bailor  in  Kentucky.  Forme 
directed  latter  to  send  goods  direct  to  Alabama,  agreeing  to  conside 
same  as  on  consignment.  Prosecution  for  larceny  after  trust  not  main 
tainable  m  Fulton  county.     Fox  vs.  Davis  ^  Co.^  ngS. 

26.  Whether  such  prosecution  would  lie  if  proceeds  of  goods  came  int 
possession  of  bailee  in  Fulton  county  and  were  there  converted  to  hi 
use  ?     Quart.     Ibid. 

27.  Rape,  competent  to  show  female  to  be  under  ten  years  of  age  thoogl 
indictment  contains  no  such  allegation.     McMatk  vs.  State,  joj. 

28.  Competent  to  show  that  defendant  offered  mother  of  violated  girl  $$fi(. 
to  stop  prosecution.     Ibid. 

29.  Competent  for  defendant  to  show  that  mother  agreed  to  drop  proseaitioB 
for  15,00.     Ibid, 

50.  Statement  of  infant  to  mother  immediately  after  crime  was  conmiitted  as 
to  what  defendant  had  done,  admissible  as  port  of  res  gestttt  erco 
though  she  was  not  alleged  to  be  under  ten  years  of  age.  Still,  infant 
should  have  been  examined  to  ascertain  if  sbe  was  competent  to  testi- 
fy ;  and  if  she  was,  she  should  have  been  sworn.     Ibid, 

31.  Indictment  good,  though  offense  alleged  to  have  been  committed  on  im- 
possible day.     Ibid. 

32.  Manner  in  which  carnal  knowledge  was  had  need  not  be  alleged.  BH 

33.  Child  being  under  ten,  unnecessary  to  show  that  carnal  knowledge  was 
forcible,  etc.     Ibid. 

34.  Law  may  be  read  to  jury  by  counsel,  subject  to  correction  in  charge 
Ibid. 

35.  Acts  of  preparation  to  meet  aggressor  cannot  be  urged  by  him  as  provo- 
cation.    Bird  vs.  State^  j/7. 

36.  Provocation  by  abusive  words  only,  homicide  not  manslaughter.    /W 
•  37.  Charge  reciting  hypothetically  state  of  facts  more  favorable  to  defendant 

than  evidence  warrants,  not  error  of  which  he  can  complain.    Ihid. 

38.  Full  charge  of  assault  with  intent  to  murder,  verdict  for  assault  sus- 
tained, though  latter,  as  separate  offense,  be  not  allied  to  have  been 
unlawfully  committed.     Bird  vs.  State,  j/9. 

39.  Burglary  in  night  time,  case  made  out  by  pircumstantial  testimony- 
Wilson  vs.  State,  ^24. 

40.  Murder,  on  trial  for,  all  testimony  going  to  show  motive  is  material;  il- 
lustrations of  proposition.     Frctstr  vs.  State,  J2S. 

41.  Speed  of  horse  which  defendant  rode  being  material  on  account  of  da- 
tance  he  had  to  ride  and  the  time  he  had  to  make  it,  his  sayings  in 
reference  thereto,  as  well  as  about  everything  else  material,  arc  admis- 
sible.    Ibid. 

42.  Questions  of  fact  are  for  the  jury,  especially  in  cases  of  circumstantial 
evidence.     Ibid. 

:1  43.  An  affidavit  neither  attested,  nor  sworn  to  in  open  court,  is  void  as  basis 

'I  of  criminal  proceeding.     Scroggins  vs.  State,  j8o. 

44.  Proceedings  in  courts  of  limited  jurisdiction  must  show  jurisdictional 
facts.     Ibid. 
.\  45.  Where  court  is  empowered  to  try  on  written  accusation,  based  on  affida- 

I  vit,  objection  based  upon  invalidity  of  latter  may  be  taken  after  convic- 

tion and  sentence.     Ibid. 
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46.  Entry  that  defendant  waives  indictment  by  grand  jury,  and  demands 

the  jury  allowed  by  law,  is  equivalent  to  prescribed  indorsement :  "  In- 
dictment by  the  grand  jury  waived."     Ibid, 

47.  Grand  jurors  drawn,  but  names  dropped  from  list  before  term  at  which 

they  were  to  serve,  nevertheless  competent  to  find  bill.  Williams  vs. 
State,  jgi, 

48.  Minutes  show  that  indictment  was  found  during  present  year,  entry  at 

conclusion  of  bill  giving  future  date,  disregarded.     Ibid. 

49.  Acts  perfortned  by  pretended  accomplice  at  instance  of  owner  of  goods, 

an^ounting  to  constituents  of  larceny,  cannot  be  imputed  to  defendant. 
Ibid. 

50.  Pretended  accomplice,  by  direction  of  owner,  delivers  goods  to  defend- 

ant, there  is  no  taking  without  consent  of  owner.     Ibid, 

51.  Nor  is  it  larceny  if  such  pretended  accomplice,  not  being  expressly  di- 

rected by  the  owner,  make  such  delivery  of  his  own  motion,  after 
being  instructed  by  the  owner  to  tell  defendant  to  come  and  get  the 
goods.     Ibid, 

52.  Sentence  not  as  broad  as  law  authorizes,  no  ground  of  which  prisoner 

can  complain,    Lark  vs.  State,  4j^. 

53.  Public  works,  streets  of  city  are,  within  meaning  of  section  4705  of  Code. 

Ibid. 

54.  Under  section  4814  of  Code,  as  amended  by  act  of  1874,  convicts  may 

be  hired  to  municipal  corporations  within  the  county.     Ibid. 

55.  Jury  sworn  in  capital  case,  and  indictment  not  defective,  defendant  is  in 

jeopardy,     Nolan  vs.  State,  $21. 

56.  Mistrial  or  defendant's  consent,  can  alone  authorize  discharge  of  jury  be- 

fore verdict  is  legally  returned.     Ibid. 

57.  Verdict  received  in  absence  of  defendant,  having  been  set  aside  as  ille- 

gal, when  afterwards  arraigned  on  same  indictment,  former  jeopardy  is 
complete  bar.     Ibid. 

58.  Motion  to  set  aside  verdict  and  motion  for  new  trial  distinguished.  Ibid. 

59.  Indictment  charging  burglary  by  breaking  and  entering  mill-house,  but 

not  averring  it  to  be  a  place  of  business,  fatally  defective.  McElreath 
vs.  State,  s^2. 

60.  Murder,  only  incentive  for  appearing  to  have  been  robbery,  competent 

to  show  that  defendant,  some  week  or  ten  days  before  homicide,  pro- 
posed to  witness  to  rob  an  old  man  and  woman.   Stafford  vs.  State,  ^gi, 

61.  Juror,  affidavit  of,^  to  what  he  intended  by  verdict,  inadmissible.  Ibid, 

62.  Confession  to  fellow  prisoner,  who  was  in  jail  for  stealing,  and  of  grossly 

irreligious  character,  but  who  read  the  bible  and  sang  psalms  to  de- 
fendant, and  told  him  that  if  he  were  guilty  he  had  better  confess  and 
seek  his  God,  admissible.     I6id. 

63.  First  count  charges  both  defendants  with  offense  of  assault  with  intent  to 

murder  and  then  specifies  particular  acts  done  by  one ;  second  count 
specifies  particular  acts  done  by  other ;  one  was  put  on  trial  and  verdict 
of  guilty  of  assault  and  battery  returned.  Objection  that  indictment 
was  double,  no  ground  to  arrest  judgment.   Thurmond  vs.  State,  j^. 

64.  Indorsement  of  true  bill  applies  to  both  defendants.     Ibid, 

65.  Where  one  defendant  is  placed  on  trial,  general  verdict  of  guilty  is  suf- 

ficiently certain.     Ibid, 

66.  Although  solicitor  states  that  he  will  only  insist  on  verdict  for  assault  and 

battery,  which  was  returned,  not  such  error  to  have  charged  law  of  as- 
sault with  intent  to  murder  as  to  require  new  trial.  Thurmond  vs. 
State,  600. 
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67.  Allegation  that  offense  was  committed  on  impossible  day,  or  on  day  sub- 

sequent to  trial,  not  make  indictment  bad.     yones  zv.  State ^  62$. 

68.  Withdrawal  of  case  from  jury  after  submission  on  valid  indictment,  oper- 

ates as  acquittal  on  plea  of  former  jeopardy.     Ibid. 

69.  If  former  indictment  was  on  account  of  same  transaction,  though  nom- 

inally for  different  offense,  operates  as  bar.     Ibid. 

70.  Hypothesis  not  warranted  by  evidence  stated  in  charge,  new  trial  granted. 

Pearson  vs.  State,  6jg. 

71.  Neither  existence  of  genuine  grant,  nor  public  record  of  it,  is  evidence 

that  utterer  of  forged  grant  knew  that  latter  was  a  forgery.     Ibid. 

72.  Constructive  notice  by  public  record  is  no  substitute  for  actual  notice  in 

establishing  scienter  requisite  to  criminal  intention.     Ibid. 

73.  Resgesta  cover  sayings  of  parties  within  two  to  five  minutes  of  transac- 

tion which  resulted  in  homicide,  especially  if  against  interest  of  speaker. 
O' Shields  vs.  State,  6g6. 

74.  Rejection  of  such  sayings  not  ground  for  new  trial  if  party  be  swam  as 

witness  and  testifies  to  same  facts.     Ibid. 

75.  Involuntary  manslaughter,  impossible  to  make  case  of  from  facts,  not 

error  to  decline  to  charge  thereon.     Ibid. 

76.  Alleged  partiality  of  juror  completely  purged,  no  ground  of  new  trial. 

Ibid, 
jy.  Jury  in  doubt,  at  their  request,  court  should  reinstruct ;  not  bound  to  re- 
charge on  whole  law  of  case.     Ibid. 

DAMAGES. 

1.  Speculative  and  remote  damages  not  recoverable.     Distinction  between 

remote  and  proximate  damages.    Finney  vs.  Cadwallader,  trustee,  f$. 

2.  Back-water  from  mill-dam,  damages  therefrom  can  only  be  recovered 

up  to  time  of  commencing  action,  not  up  to  the  trial.  Jones  vs.  Lav- 
ender, 22$ ;    Wadley,  Jones  vSt*  Company  vs.  Jones,  J2g. 

3.  Purchaser  who  refuses  to  accept  and  pay  for  goods  according  to  con- 

tract, liable  for  difference  between  such  price  and  market  value  at 
time  and  place  fixed  for  delivery.   Camp  vs.  Hamlin  &*  Bantum,  2jg. 

4.  The  seller,  after  tender,  may,  if  goods  be  perishable,  sell  them  within  a 

reasonable  time,  at  auction,  in  the  market  of  delivery,  and  the  amount 
they  bring  will  be  evidence  in  ascertaining  the  damages.     3id. 

5.  Where  it  appears  by  part  of  the  evidence  that  the  actual  value  was  equal 

to  the  price,  the  seller  should  show  the  circumstances  under  which  the 
auction  took  place.  In  reference  to  this  he  is  in  the  position  of  a 
party  accounting.     Ibid. 

6.  Bailee  resided  in  Fulton  county,  Georgia,  and  bailor  in  Kentucky.  Un- 

der order  of  former  goods  were  sent  by  latter  direct  to  customer  in 
Alabama.  If  proceeds  came  into  hands  of  bailee,  who  agreed  to  con- 
sider goods  on  consignment,  and  were  converted  in  Fulton  county, 
this  fact,  whether  sufficient  to  authorize  conviction  or  not,  would  go 
far  to  mitigate  damages  on  suit  for  malicious  prosecution  arising  out  of 
indictment  for  larceny  after  trust  in  Fulton.  Ibx  vs.  Davis  &*  Com- 
pany, 2gS. 

7.  Advice  of  counsel,  how  far  protection  to  defendant  on  suit  for  malicious 

prosecution.     Ibid. 

DEBTOR  AND  CREDITOR. 

I.  Assignment  for  benefit  of  such  creditors  as  shall  accept  and  release 
debtor,  void  as  to  creditor  failing  to  accept.  Francis,  Jr.,  assignee, 
vs.  Ilerz  &*  Company,  Xfg, 
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2.  Deed  from  husband  to  wife,  consideration  of  which  was  rents  of  sepa- 

rate estate  which  husband  had  appropriated.  In  contest  between  wife 
and  creditors,  questions  are  bona  fides  of  indebtedness  to  wife,  and 
fraud  or  no  fraud  in  the  transaction,  which  the  jury  must  decide.  Book- 
er vs.  Worriil,  jj2. 

3.  Where  an  account  is  sued  on  in  name  of  original  creditor  for  use  of 

another,  no  concern  of  debtor  whether  it  has  been  assigned  to  usee  or 
not,  unless  necessary  to  some  ground  of  defense.  That  assignment 
was  made  to  defraud  creditors  is  no  defense.  Gilmore  vs.  Bangs ^  for 
use,  403. 

4.  Deed  by  debtor,  by  consent  of  wife,  to  secure  debt,  vests  title,  and 

ejectment  may  be  maintained  thereon.  Alitery  if  infected  with  usury. 
Carswell  vs.  Hartridge,  412. 

5.  That  a  given  act  was  followed  necessarily  by  delay  to  creditors,  no 

ground  for  presuming,  as  matter  of  law,  that  it  was  intended  to  have 
such  effect.     NUol  &*  Davidson  vs.  Crittenden^  4gy. 

6.  Impossible  that  sale  can  defraud  creditors,  unless  made  with  fraudulent 

intent ;  nature  of  intent  will  not  be  presumed  as  matter  of  law,  but 
must  be  inferred  by  jury.     Ibid. 

7.  Purchaser  at  sale  intended  to  defraud  creditors,  if  free  himself  from  re- 

sponsibility for  fraud,  not  affected  by  subsequent  discovery  of  such 
intent,  even  though  he  has  not  been  paid  the  purchase  money,  negoti- 
able notes  having  been  given ;  and  this  though  the  property  be  attached 
in  his  hands.     Ibid. 

8.  To  be  protected  the  purchaser  must  be  without  notice  or  grounds  for 

reasonable  suspicion,  not  simply  without  knowledge.     Ibid. 

9.  Long  credit,  failure  to  take  security,  etc.,  not  so  necessarily  badges  of 

fraud  as  that  court  should  so  designate  them,  in  charging,  without  re- 
quest.    Ibid. 

10.  That  counsel  insisted  on  distinction  between  legal  and  moral  fraud,  not 
make  it  incumbent  on  court  to  charge  on  that  distinction,  in  absence 
of  request.     Ibid. 

11.  Not  error  for  court  to  omit  to  explain  effect  of  colorable  sale,  or  one 
not  designed  to  pass  title.  Jury  presumed  to  know  that  such  sale 
would  pass  no  title.     Ibid. 

12.  Remedy  by  creditor's  bill  against  non-residents  having  agent  in  this 
state,  preferable  to  that  by  attachment,  when.  Ballin  3r*  Co.  et  al.  vs. 
Ferst  <Sr»  Co.  et  al.,  J46. 

13.  Property  sold  by  debtor,  receiver  not  appointed  to  take  same  out  of 
hands  of  purchasers,  where  latter  are  not  charged  to  be  insolvent.  Keh- 
ler  <Sr»  Bro.  et  al,  vs.  Jack  Man.  Co.  et  al.,  6jg. 

14.  Creditor  with  crop  lien  and  open  account  of  younger  date,  may  exercise 
option  in  appropriation  of  proceeds  of  bale  of  cotton  delivered  to  him 
with  instructions  to  sell  and  keep  the  money.  After  appropriation 
debtor  cannot  direct  application  to  lien.     Coxwell  vs.  De  Vaughn^  643, 

DECREE.     See  EquUy,  6-10,  2&-2g. 

DEDICATION.     See  County  Matters,  4, 

DEEDS. 

1.  Married  woman  may  dispose  of  separate  estate  by  ordinary  deed. 

Brown  vs.  Kimbrough,  adm'x,  et  al.,  41. 

2.  Act  of  1760  only  applies  to  such  conveyances  of  land  by  husband  as 

wife  may  have  an  interest  in.     Ibid, 
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3.  Present  interest  passed,  makes  deed,  notwithstanding  reservatioa  of  sup- 

port for  donor,  etc.,  daring  life.     Fulcher  w.  Royal  et  al.^  ej^rs^  68. 

4.  Husband  may  make  deed  directly  to  wife  withoat  intervention  of  trus- 

tee.    Booker  vs,  Worrillf  jj2. 

5.  Instrument  in  form  a  deed,  but  in  substance  testamentary,  and  placed  in 

hands  of  one  of  the  witnesses  thereto  to  be  kept  until  death  of  maker 
or  until  she  called  for  it,  with  statement  that  it  was  for  the  benefida- 
ries  therein  named,  and  that  he,  witness,  was  to  hold  it  for  them,  is  a 
will.     Nichols  vs,  CkafuUer^  j6g. 

6.  Deed  by  debtor,  with  consent  of  wife,  to  secure  debt,  vests  title,  and 

ejectment  may  be  maintained  thereon.  CarrweU  vs,  Hartridge^  411; 
Biggers  vs.  Bird  et  al.,  6jo ;  Johnson  et  al,,  vs,  Grtjfin  Bank,  6* 
Trust  Co.  et  a  I.,  6gi. 

7.  If  infected  with  usury,  it  is  void  as  title.    Ibid. 

8.  Sheriff's  deed,  based  on  sale  of  land  for  taxes,  inadmissible  unless  ac- 

companied by  fi,  fa.     Sabattie,  adnCr^  vs.  Baggs^  jys. 

9.  Title  void  on  account  of  usury,  not  acquire  validity  by  purging  debt  od 

reducing  it  to  judgment  a  iter  grantor's  death.    Johnson  et  al.  vs.  Grif- 
fin Bank.  dr»  Trust  Co.,  6gi. 
Sec  Trusts,  8, 10, 11. 

DEMURRER.     See  Pleadings,  2,  7,  8,  /J,  16. 

DOWER.     See  Estoppel,  9. 

EJECTMENT. 

1.  To  recover  on  bond  for  titles,  with  purchase  money  paid,  latter  fact  most 

be  clearly  shown ;  where  element  of  notice  is  involved,  possession  un- 
der bond  must  be  proved.     Fahn  vs.  Bleckley,  81. 

2.  Legal  title  purchased  without  notice  of  complete  equity  in  third  penoo, 

purchaser  protected.     Ibid. 

3.  Equitable  plea  to  ejectment  that  deed  to  plaintiff  was  made  as  equitable 

mortgage  to  secure  loan,  must  be  accompanied  by  tender.  Roberts  et 
ux.  vs.  Trammell,  j8s  ;  Biggers  vs.  Bird  et  al.,  6jo  ;  Johnson  dol. 
vs.  Grif.  Bank.  <Sr»  Trust  Co.,  6gi. 

4.  Deed  by  debtor,  with  consent  of  wife,  to  secure  debt,  vests  title,  and 

ejectment  may  be  maintained  thereon.  Carswell  vs.  Hartridge,  412; 
Biggers  vs.  Bird  et  al.,  6jo. 

5.  If  deed  be  infected  with  usury  it  is  void  as  title.     Ibid. 


EQUITY. 

1.  Equitable  remedy  sought  in  court  of  law,  same  pleadings  necessary  as 
in  equity.     Jones  vs.  Parker,  11. 

2.  Judge  fails  to  correct  erroneous  date  to  certificate  attached  to  bill  of  ex- 
ceptions, which  causes  withdrawal  of  writ  of  error,  equity  not  grant 
new  trial,  though  there  was  merit  in  original  case.     Smith,  Son  6* 

.  Brother  vs.  Fouche  et  al.,  120. 

9  3.  Though  judgment  de  bonis  against  executor,  is  conclusive  of  assets  in 

=3  court  of  law,  yet  on  presentation  of  facts  transpiring  since  judgment, 

I  showing  it  to  be  inequitable  not  to  allow  such  conclusion  to  be  rebut- 

'•  ted,  equity  will  interfere.     Gause  vs.  Walker,  ex'r,  i2g. 

. !  4.  Third  persons  cannot,  by  cross-bill,  be  made  parties  to  litigation  in  which 

,  they  have  no  concern.     Gray  et  al.  vs.  Obear,  ex'r,  ijs. 

*•  5.  Allegations  make  such  prima  facie  case  of  fraud  as  require  that  de- 

.  murrer  should  be  overniled.     Granniss  vs.  Bates  &•  Comer,  147. 
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6.  Decree  not  set  aside  on  motion,  for  defective  allegations  in  bill,  or  for 

defective  pleadings,  as  judgment.  Remedy  is  by  bill  of  review. 
Brown  vs.  Bennitt^  i8g. 

7.  Where,  on  bill  by  several  complainants  against  one  defendant,  to  re- 

cover land  and  to  make  partition  among  complainants,  jury  found  for 
latter,  upon  condition  of  paying  certain  sum  of  money,  seven-ninths, 
and  for  defendant  two-ninUis,  verdict  sufficiently  disposes  of  issues 
involved.     Groover  et  al,  vs.  King,  24J, 

8.  Scheme  of  relief  contemplated  thereby  is  that  complainants,  upon  mak- 

ing payment  within  reasonable  time,  are  to  be  admitted  as  tenants  in 
common ;  on  failure  to  make  payment  defendant  retains  land  as  sole 
owner.     Ibid. 

9.  Decree  should  have  been  in  conformity  to  verdict.     It  is  still  competent 

to  render  such  decree,  which  ought  also  to  determine  what  is  a  rea- 
sonable time,  to  be  fixed  by  the  chancellor,  either  upon  hearing  evi- 
dence or  by  reference  of  the  question  to  a  jury.     Ibid. 

10.  Error  to  decree  that  the  complainants  recover  seven-ninths  and  the  de- 

fendant two-ninths;  that  the  defendant  recover  the  sum  of  money 
specified,  to  be  levied  of  complainants'  seven-ninths.     Ibid. 

11.  Defenses  available  by  illegality  cannot  be  made  basis  of  bill.    Ham- 

brick  vs.  Crawford t  S3S' 

12.  Executors  alleged  that  defendant  was  indebted  to  testator  and  had  com- 

mitted fraud  on  him  by  giving  mortgage  on  lands  to  which  he  had  no 
title,  and,  immediately  siter  his  death,  had  had  set  apart  homestead 
and  exemption  fraudulently,  before  letters  testamentary  issued.  Held, 
that  there  was  equity  in  bill.  Killtn  et  al.,  executors,  vs.  Marshall^  J40. 

13.  Equitable  plea  to  ejectment  that  deed  to  plaintiff  was  made  as  an  equita- 

ble mortgage  to  secure  loan,  must  be  accompanied  by  tender.  Roberts 
et  ux.,vs.  Trammell,  j8j  ;  Bigger s  vs.  Bird  et  al.,  6^0. 

14.  Though  defendants  have  filed  answer  without  demurring,  the  bill  is  sub- 

ject to  be  dismissed,  on  motion,  at  trial  term,  if  matters  alleged  therein 
entitles  complainants  to  no  decree.  Webster  et  al.  vs,  Thompson^ 
adnCr,  et  al.,\fji, 

15.  On  motion  to  dismiss,  answer  is  not  considered.    Ibid. 

16.  Discovery  waived,  jury  may  be  cautioned  during  reading  of  answer  that 

it  is  not  to  be  regarded  as  evidence.     Bazemore  vs.  Davis,  ^04. 

17.  As  general  rule,  motion  to  dismiss  can  only  be  made  at  hearing.     It 

might  be  entertained  prior  thereto  for  some  default  of  complainant  in 
prosecuting  case,  or  for  non-compliance  with  rules  of  practice  or  orders 
of  court.     BcUlin  6*  Co.  et  al.  vs.  Ferst  6*  Co.  et  al.,  ^46. 

18.  Bankruptcy  of  some  or  all  of  defendants,  no  cause  for  dismissing  bill 

prior  to  hearing.  Suspending  proceedings  differs  from  dismissing  bill. 
Ibid. 

19.  Sustaining  demurrer  for  want  of  equity  by  one  defendant,  dismisses  bill 

only  as  to  him,  though  it  contains  no  equity  as  against  others.     3id. 

20.  Remedy  by  creditors'  bill  against  non-resident  debtors,  having  agent  in 

this  state,  preferable  to  that  by  attachment,  when.     Ibid. 

31.  Resident  a^nt  of  non-resident  debtors,  may  be  made  party  for  purpose 

of  obtaining  discovery.     Ibid. 

32.  Joint  and  several  note  and  mortgage  given  for  land.     Purchasers  di- 

vided tract  between  them,  executing,  each  to  the  other,  a  quit-claim 
deed.  One  sold  his  portion  and  died  insolvent.  Administrator  of 
other,  having  been  forced  to  pay  oflF  note  and  mortgage,  could  not  en- 
force contribution  from  vendee  of  co-purchaser.  Clark,  administrator^ 
vs,  fVarren,j^j, 
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23.  Complainant  conveyed  land  to  defendant  by  deed,  taking  note  for  pur- 

chase money.  To  defeat  collection,  defendant  exchanged  this  prop- 
erty for  other,  upon  which  he  had  homestead  set  apart.  Bill  to  make 
homestead  liable  not  demurrable.  Aliier^  if  it  appeared  that  debt  was 
contracted  prior  to  constitution  of  1868.     Greenway  et  ux.  vs.  Gbss, 

24.  Joint  property  which  cannot  be  partitioned,  equity  will  appoint  receiver 

to  collect  rents,  etc.     Baggs  vs.  Baggs^  59/. 

25.  Judgment  at  law  is  bar  to  proceeding  in  equity  as  to  all  defenses  which 

might  have  been  set  up.     Grubby  administratrixy  vs.  Kolb  et  a/.,  630. 

26.  Property  sold  by  debtor,  receiver  not  appointed  to  take  same  out  of 

hands  of  purchasers,  where  latter  are  not  alleged  to  be  insolvent. 
KehUr  dr»  Brother  et  al.  vs.  yack  Man.  Company  et  al.^  6jg. 

27.  Want  of  fullness  in  verdict,  or  failure  to  embrace  therein  every  mate- 
rial issue  of  fact,  is  cause  for  new  trial  in  an  equity  cause.  Laktt 
guardian^  vs.  Hardee^  667. 

28.  Chancellor  may  submit  case  as  a  whole  to  jury,  or  may  carve  it  into 
the  several  questions  of  fact  which  it  involves,  and  instruct  jury  to  an- 
swer each  question  separately.  The  questions  and  answers  should 
disclose  a  finding  of  every  fact  requisite  to  final  decree  on  merits. 
Ibid. 

29.  No  finding  on  charge  of  fraud  which  Mras  fundamental  element  of  bill, 
prevents  decree  for  complainant.     Ibid. 

30.  Amount  of  recovery  should  have  been  fixed  by  jury,  as  there  was  no 
report  of  master  or  auditor  unexcepted  to.    Ibid. 

See  Trusts,  12-14. 

ESTOPPEL. 

1.  Unproductive  suit  on  guardian's  bond  not  estop  wards  from  proceeding 

against  third  person  for  property.  Branch,  Sons  <&•  Co.,  vs.  DuBose 
et  a  I.,  21. 

2.  Plaintiff  in  garnishment  ha\'ing  availed  himself  of  the  process  of  the 

courts  of  this  state,  which  was  then  in  full  accord  with  the  Confeder- 
ate government,  is  estopped  from  denying  the  authority  of  that  gor- 
emment.      IViison  vs.  The  Bank  of  Louisana  et  al.,  gS. 

3.  Land  was  set  apart  as  homestead  and  subsequently  mortgaged  under 

direction  of  chancellor.  It  was  sold  under  taxyf.  /a.,  and  bought  by 
mortgagee.  Latter  then  took  deed  from  mortgagor  and  wife,  made 
under  approval  of  ordinary.  The  taking  of  this  deed  does  not  e<top 
mortgagee  from  denying  title  in  mortgagor  after  tax  sale,  on  trial  of 
claim  arising  upon  levy  of  older  execution  thereon.  Gwinn  vs.  Smith, 
14s. 

4.  Executors  not  estopped  from  attacking  homestead  by  failure  to  resist 

fraudulent  application  before  grant  of  letters.  Killen  etal.,  ex'rs,vi. 
Marshall,  340. 

5.  Contest  over  administration  in  which  defeated  applicant  claimed  to  be 

the  widow  of  deceased;  judgment  appointing  opponent  not  estop  her 
from  claiming  estate  as  widow  and  heir-at-law.  Bradley  vs.  Bri^t 
adm'r,  jj^. 

6.  Had  letters  issued  to  her,  heirs-at-law  would  not  have  been  estopped. 

Ibid. 

7.  Even  where  parly  might  urge  principle  of  estoppel  resulting  from  sale, 

yet  he  may  consent  that  proceeds  shall  stand  in  place  of  property,  and 
will  be  bound  by  judgment  rendered  upon  this  basis.  Murphy  z's. 
Vaughn,  adm^r,  jhi. 
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8.  Judgment  which  transcends  jurisdiction,  void  as  an  estoppel  or  other- 

wise.    Ponce  et  al.^  vs.  Underwood  et  al.^  60 1, 

9.  Upon  application  for  dower,  contestant  claimed  by  virtue  of  sale  made 

under  execution  against  husband  after  his  death ;  contestant  is  estopped 
from  denying  that  husband  died  seized  and  possessed.  IViece  vs. 
Mar  but  et  al.f  61^, 

EVIDENCE. 

1.  Arrangement  made  in  1 87 1  by  which  part  of  crop  was  to  belong  to 

landlord,  which  was  known  by  factors  to  whom  cotton  was  consigned, 
admissible  to  show  prima  facie  that  same  arrangement  was  made  for 
1872.     Branchy  Sons  <5r»  Company  vs.  DuBose  et  al.,  21. 

2.  Bond  for  titles  to  daughter,  but  notes  for  purchase  money  given  by 

father,  competent  to  show  that  on  payment  of  last  note,  latter  directed 
title  to  be  made  to  him,  even  though  former  was  not  present.  Such 
fact  is  part  of  res  gesta.     Fahn  vs.  Bleckley ^  81. 

3.  Though  confessions  be  admitted  without  objection,  yet  where  it  was 

shown  that  arresting  officer  told  defendant,  a  girl  fourteen  years  of 
age,  that  she  should  not  be  hurt,  such  hope  of  benefit  to  induce  con- 
fession was  held  out  as  to  require  court  to  charge,  on  request,  that 
confessions  must  be  purely  voluntary,  etc.,  to  base  conviction  thereon. 
•  Earp  vs.  State,  ij6, 

4.  Intent  and  object  of  parties  in  entering  into  contract  material,  incompe- 

tent for  witness  to  testify  as  to  intention  of  agreement.  He  may  state 
what  the  contract  was  and  the  consideration  therefor.  Green,  exW,  vs, 
Akers,  ijg. 

5.  Mortgagee,  in  consideration  that  no  further  obstacle  should  be  interposed 

to  enforcement  of  lien,  agreed  to  allow  fifty  acres  covered  thereby  to 
son  and  attorney  of  mortgagor.  On  trial  of  issue  as  to  who  was  enti- 
tled to  proceeds  of  this  tract,  competent  to  show  that  mortgagor  had 
not  complied  with  contract.     Ibid. 

6.  Where  letters  are  declared  on,  in  substance,  as  showing  contract,  literal 

variance  not  exclude.     Kimbellvs.  Moreland  et  al.,  ex'rs,  164. 

7.  Indictment  for  sale  of  "one  bay  mare  mule"    with  intent  to  defeat 

rights  of  mortgagee.  Inadmissible  to  show  mistake  in  mortgage  in 
this,  that  it  was  intended  to  cover  one  bay  horse  mule.  Barclay  vs. 
State,  jyg. 

8.  Issue  as  to  validity  of  mortgage  executed  by  trustee ;  letter  of  attorney 

to  latter  advising  him  not  to  execute,  inadmissible,  the  attorney  being 
a  competent  witness,  and  no  notice  of  letter  being  brought  to  mort- 
gagee.    Guilmartin  &*  Co.  et  al.  vs.  Stevens  et  al.,  20J. 

9.  Interrogatories  excluded,  on  motion  of  claimant,  because  illegality  exe- 

cuted, cannot  be  subsequently  used  by  him.     Pry  vs.  Shehee,  208. 

10.  Question  turned  on  terms  of  verbal  sale,  and  one  of  parties  has  given 

his  version ;  other  may  testify  as  to  what  was  said  and  done  on  same 
occasion.     McDonald  vs.  Beall,  288. 

11.  Irrelevant  and  hearsay  testimony  should  be  excluded.     Ibid. 

12.  Receiving  stolen  goods;  in  accounting  for  possession  defendant  may 

show  what  was  said  to  his  agent,  who  purchased  same  in  his  absence, 
as  part  of  res  gestce.     G*Connellvs.  State,  2g6. 

13.  Rape,  competent  to  show  statement  of  infant  to  her  mother  immediately 

after  crime  was  committed  as  part  of  res  gesicc,  even  though  indictment 
did  not  allege  that  she  was  under  ten.  Still,  infant  should  have  been 
examined  as  to  her  competency,  and  if  competent,  should  have  been 
sworn.     McMath  vs.  State,  joj. 
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14.  As  a  general  rule,  parol  evidence  is  sufficient  to  show  title  to  personalty, 
but  where  the  interest  which  the  party  has,  whether  one-half,  or  any 
aliquot  part,  is  of  the  very  essence  of  the  suit,  and  where  it  appears 
that  the  plaintiff  held  under  written  evidence  of  title,  the  writing  must 
be  produced.     Epping  vs,  MockUr  et  al,,  jyd, 

15.  Especially  should  this  exception  be  adhered  to  in  the  case  of  a  ship  or 
steamboat,  the  registry  of  the  bill  of  sale  to  which,  under  the  laws  of 
the  United  States,  is  necessary  to  entitle  the  owner  to  immunities  de- 
nied to  other  vessels.    Ibid. 

16.  Where  it  appears  that  transfer  of  account  sued  on  was  in  writing,  parol 
evidence  of  same  is  inadmissible.  Mere  fact  of  transfer  is  irrelevant 
Gilmore  vs.  Bangs,  for  use,  403, 

17.  Creditor  seeking  to  make  property  liable  on  ground  that  it  is  proceeds 
of  debtor's  services  in  mercantile  business  conducted  by  him,  nomi- 
nally as  agent  for  his  wife,  value  of  such  services  is  pertinent  Kelkr 
vs.  Mayer,  Straus  &*  Baum,  406, 

18.  Yearly  cost  of  support  of  husband  relative  in  behalf  of  wife.    Ibui, 

19.  Admission  of  evidence  not  objected  to,  no  ground  of  new  trial.  ^ Brown 
vs.  Oattis,  416. 

20.  Declarations  respecting  title  admitted  without  objection,  there  being 
some  evidence  that  they  were  accompanied  with  possession,  and  strong 
proof  to  contrary,  final  decision  of  that  question  should  be  left  to  jury.' 
Ibid. 

31.  Original  deed  in  possession  of  person  in  another  state,  not  a  party  to  the 
suit,  recorded  copy  admissible.     Ibid. 

22.  Declaration  of  tenant  in  common  derogatory  of  common  title,  not  bind 
other.     Bryant  et  al,  vs.  Booze,  438, 

23.  Conclusions  of  witness  inadmissible ;  must  state  facts.  Daly  et  al.  vs. 
nines  <5r*  Hobbs,  4'jo. 

24.  Incompetent  for  witness  to  state  what  was  contained  in  affidavits  and 
what  was  shown  in  indictments.     Ibid. 

25.  All  of  letter  need  not  be  read  by  party  introducing.  Either  party  may 
read  therefrom.     Lester  vs.  Pied.  &*Arl.  Life  Ins.  Co.,  47^. 

26.  Value  of  partner's  interest,  not  shown  by  transactions  of  new  firm  after 
sale  thereof;  nor  by  judgments  against  such  new  firm.  Dorticvs. 
Dugas,  484, 

27.  Order  distributing  money  to  mortgage  in  preference  to  ordinary  judg- 
ment, no  evidence  against  stranger,  of  existence,  amount,  etc.,  of  mort- 
gage, nor  of  its  rank  compared  with  judgment.     Ibid. 

28.  Declarations  as  to  value  of  partner's  interest,  not  connected  with  any 
specific  statement  touching  property,  liabilities,  etc.,  not  representations 
of  fact  but  expressions  of  opinion.     Ibid. 

29.  Question  at  issue  was  whether  purchaser  had  had  such  four  years'  pos- 
session as  would  discharge  judgment  lien,  injunction  restraining  sale, 
but  not  the  levy,  irrelevant.     Martin,  tulm'r,  vs.  Tweedell,  ^59- 

30.  Issue  as  to  good  faith  of  such  possession ;  that  vendor  of  claimant,  who 
held  under  deed  prior  to  bankruptcy,  procured  or  influenced  defend- 

ant to  take  advantige  of  act,  irrelevant.     Aliter,  if  coupled  with  fad 
G  that  he  asked  and   influenced  him  to  embrace  land  in  controversy  in 

%  schedule,  and  to  obtain  injunction  against  execution.     Ibid. 

j  31.  Sheriff's  deed,  based  on  sale  of  land  for  taxes,  inadmissible  unless  ac- 

companied hyfi.fa.     Sabattee,  adnCr,  vs.  Baggs,  S72. 
32*  Murder,  incentive  for  appearing  to  have  been  robbery,  competent  to 
y  show  that  defendant,  some  week  or  ten  days  prior  to  homicide,  pro- 


\ 


INDEX.  727 

posed  to  witness  to  rob  an  old  man  and  woman.  Stafford  vs,  State^ 
591- 

33.  G>nfession  to  fellow  prisoner,  who  was  in  jail  for  stealing,  and  grossly 

irreligious,  but  who  read  the  bible  and  sang  psalms  to  defendant,  and 
told  him  that  if  he  were  guilty  he  had  better  confess  and  seek  his  God, 
admissible.     Ibid, 

34.  Neither  existence  of  genuine  grant,  nor  public  record  of  it,  is  evidence 

that  utterer  of  forged  grant  knew  latter  to  be  a  forgery.  Pearson  vs. 
State  1 6jg, 

35.  Hes  gesta  cover  sayings  of  parties  within  two  to  five  minutes  of  transac- 

tion which  resulted  in  homicide,  especially  if  against  interest  of  speaker. 
(y  Shields  vs.  State,  6g6, 

EXECUTIONS. 

1.  Entry  on  execution  by  clerk,  that  it  was  issued  in  lieu  of  lost  original,  not 

affect  its  validity  as  an  original,  which  it  otherwise  appeared  to  be. 
Cooper  vs.  Huff,  iig, 

2.  If  it  appear  from  face  that  Ji,  fa,  is  against  administrator  it  is  valid, 

though  "  as  "  be  not  prefixed  to  "  administrator."  Fry  vs,  Shehee,  208; 
Dorsey,  ex*r,  vs.  Black,  j/j*. 

3.  Entry  of  levy  unexplained  on  face,  no  ground  to  exclude  Ji.  fa,  if  be 

shown  aliunde  that  levy  was  unproductive  and  without  injury  to  de- 
fendant.    Morgan  vs.  Taylor,  224, 

4.  Agreement  to  satisfy yf.  fa.  for  less  than  it  calls  for,  must  be  executed  to 

be  binding.    English,  sheriff,  et  al.,  vs.  Reid  et  id.,  240. 

5.  Clerk  de  facto  of  county  court, ^.  fa.  issued  by,  not  illegal  because  he 

was  one  of  the  attorneys  for  plaintiff.    Blount  vs.  Wells,  for  use,  282. 

FACTORS. 

1.  Consignment  by  tenants,  with  knowledge  by  factor  that  one-fourth  be- 

longs to  landlord,  and  with  instructions  to  place  to  credit  of  latter, 
factors  cannot  apply  to  advances  made  to  tenants.  Branch,  Sons  6* 
Company  vs.  DuBose  et  al.,  21. 

2.  The  taking  of  personal  security  on  note  for  supplies,  etc.,  furnished,  se- 

cured by  statutory  lien,  not  operate  as  waiver  thereof.  Story  et  al.  vs. 
Floumoy,  McGehee  6*  Company,  ^6. 

3.  Second  counter-affidavit  to  foreclosure  of  lien  not  filed  without  allega- 

tion that  facts  were  unknown  at  time  of  first.     Ibid. 

4.  Amended,  such  counter-affidavit  cannot  be  alter  returned  into  court 
IbU. 

FEES.     See  Attorney  and  Client,  t-S- 

FORMER  RECOVERY.     See  Pleadings,  12, 13, 17, 18,  21. 

FORTHCOMING  BOND.    See  Claim,  8. 

FRAUDS— STATUTE  OF. 

1.  Where  defendant  paid  1 1,000  00  in  part  of  purchase  money  and  agreed 

to  pay  13,000  00  more,  and  was  placed  in  possession,  these  acts  consti- 
tute such  part  performance  as  would  take  verbal  contract  out  of  opera- 
tion of  statute.     Wimberly  vs.  Bryan,  rg8, 

2,  Substitution  of  third  person  for  debtor  and  latter  released,  though  in 

parol,  not  within  statute.  Anderson  &*  Tucker  vs.  IVhitehead,  EggleS' 
ton  &*  Company,  277. 
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.    3.  Note  given  for  cotton,  subsequent  to  time  of  bargain,  but  antedated  by 
maker,  takes  parol  contract  out  of  statute.     Phillips  vs.   Ocmul^ 
Mills,  633. 
4.  Exercise  of  ownership  by  purchaser  over  cotton,  takes  contract  out  of 
statute  independently  of  note.     Ibid, 

FRAUDULENT  CONVEYANCE.     See  Debtor  and  Creditor,  2, 5-//. 

GARNISHMENT. 

1.  Dissolve,  only  a  statutory  bond  will.  Moore,  Jenkins  &*  Co.,  vs.  Al- 
len, (yj. 

2.  To  adjudge  that  bond  does  not  conform  to  statute,  and  therefore  to  deny 
plaintiff's  motion  to  enter  up  judgment  on  same,  is  to  adjudicate  the 
bond  insufficient  to  dissolve.  Ibid. 

3.  Such  judgment  will  bar  any  action  by  plaintiff,  which  depends  for  suc- 
cess upon  holding  bond  sufficient  to  dissolve.     Ibid. 

4.  Construing  the  bond  as  insufficient  to  dissolve,  then  the  condition  being 
to  pay  the  eventual  condemnation  money  so  far  as  the  money,  etc, 
garnished  shall  be  found  liable  to  plaintiff's  demand,  there  is  no  breach 
until  some  judgment  is  rendered  fixing  the  amount  of  such  assets  and 
finding  them  liable.     Ibid. 

5.  In  an  action  on  the  bond,  the  garnishee's  answer,  later  than  the  bond, 
not  evidence  for  the  plaintiflfs,  no  judgment  being  shown  which  de- 
clares the  garnishee  liable  for  any  amount,  or  that  the  effects  admitted 
to  have  been  m  his  hands,  are  subject  to  plaintiff's  demand.     Ibid. 

6.  Practice  in  Augusta  circuit  of  trying  issue  on  traverse  of  garnishee's 
answer  before  main  suit,  not  interfered  with.  Wilson  vs.  Bank  of 
Louisana  et  al.,  g8. 

7.  Government  is  not  subject  to  garnishment.     Ibid. 

8.  Officer  of  government,  having  possession  of  fund  purely  officially,  not 
subject.     Ibid. 

9.  It  makes  no  difference  that  the  government  had  only  a  de  facto  exist- 
sj]  ence,  if  this  state,  and  the  courts  issuing  the  garnishment  process,  was 
^                             in  full  accord  with  it.     Ibid. 

10.  The  ])roccss  of  the  courts  of  this  state,  which  was  in  full  accord  with 
the  Confederate  government,  having  been  used  by  plaintiff,  he  is  es- 
topped from  denying  the  dominion  of  that  government,  which  was 
then  de  facto  dominant.     Ibid. 

11.  Summons  which  requires  agent  of  railroad  to  answer  what  he  owes 
defendant,  not  sufficient  to  base  judgment  against  company  thereon. 
Varncll,  ag't,  et  al.,  vs.  Speer,  ag't,  132. 

12.  Justice  court,  judgment  rendered  in  against  garnishee,  who  faik  to  an- 
swer within  ten  days  after  service,  as  soon  as  there  may  be  judgment 
against  defendant.     Fontain  vs.  Bergen,  410. 

13.  Bond  signed  by  plaintiff's  attorney  as  security,  no  ground  for  dismissing 
garnishment,  especially  where  such  attorney  was  only  employed  in  the 
original  suit.     Burton  vs.  Wynne,  61  J. 

14.  Debtor  by  jiromissory  note  not  protected  by  pajrment  to  third  person 
after  garnishment,  if  note  be  overdue.     Ibiti. 

15.  Question  is  to  whom  did  note  belong  when  summons  was  served?  As 
garnishee's  defense  rests  on  holder's  title,  latter's  acts  and  letters  are 

'.J,  admissible  against  him.     Ibid. 

i  16.  Judgment  against  garnishee  is  ancillary  to  that  against  principal  debtor; 

'J  latter  being  discharged,  former  is  functus  officio.     Hammett  vs.  Mor- 

\  ris,  641. 
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17.  Therefore  its  transfer  to  principal  debtor  after  judgment  against  latter 
has  been  discharged,  conveys  no  title.  Debt  due  by  garnishee  is  valid, 
but  judgment,  as  process  for  collection,  is  void.     Jbtd, 

GUARDIAN  AND  WARD. 

I.  Fraud  in  conduct  of  guardian  alleged,  statute  of  limitations  of  1S69  can- 
not be  pleaded  in  bar  to  suit  on  bond,  though  ward  became  of  age  in 
1864  and  married  in  1868.   Ordinary^  for  use,  etc.,  vs.  Smith  etal.,  75. 

3.  Estopped  from  proceeding  against  third  person  for  property,  wards  are 
not  by  unproductive  suit  on  guardian's  bond.  Branch,  Sons  dr*  Com- 
pany v5.J)uBose  et  at.,  21. 

3.  Appropriate  property  of  ward  for  his  benefit,  guardian  cannot  without 

complying  with  forms  of  law ;  nor  can  purchaser  from  him,  with  no- 
tice, acquire  title.     Ibid, 

4.  Plea  by  guardian  that  he  had  taken  note  of  executor  of  father  of  ward  in 

settlement  of  latter*s  interest  in  estate,  that  executor  had  since  become 
insolvent,  etc.,  is  demurrable.     Speer  vs.  Tinsley  et  al.,  8g. 

5.  In  settlement  before  ordinary  and   appeal   therefrom,  competent  for 

wards  to  charge  guardian  with  estate  of  deceased  brother  in  his  hands. 
Ibid. 

6.  If,  during  the  entire  trust,  guardian  has  not  expended  more  than  the  en- 

tire interest,  he  cannot  be  held  liable  for  such  profits,  though  he  may 
have  exceeded  the  amount  thereof  some  years  and  fallen  short  others. 
Ibid.. 

HABEAS  CORPUS.     See  Practice  in  the  Supreme  Court,  g, 

HOMESTEAD. 

1.  Sheriff  has  no  right  to  suspend  sale  because  defendant's  petition  in 

bankruptcy  (with  adjudication  thereon)  is  produced,  in  which  property 
levied  on  is  claimed  as  exempt.      PVheeler,  sheriff,  vs.  Redding,  87. 

2.  Where  execution  is  for  debt  antedating  constitution  of  1868,  no  excuse 

in  sheriff  for  failure  to  sell,  that  land  levied  on  had  been  set  apart  as  a 
homestead.     Ibid. 

3.  Property  cannot  be  exempted  without  the  consent  of  the  owner,  express 

or  implied.  If  wife  applies  and  husband  fails  to  interpose  objection, 
his  consent  is  implied ;  but  if  he  objects,  this  consent  is  rebutted,  and 
no  homestead  can  be  set  apart  out  of  his  property.  Bowen  vs.  Bowcn, 
182. 

4.  Executors  not  estopped  from  attacking  homestead  by  failure  to  resist 

fraudulent  application  made  before  grant  of  letters.  Killen  et  al,,  ex- 
ecutors, vs.  Marshall,  340. 

5.  Specific  property  for  which  purchase  money  is  due,  liable  therefor,  not- 

withstanding homestead.     Loyless  6*  Griffin  vs.  Collins,  jyo. 

6.  Property  from  which  fund  was  raised,  not  having  been  embraced  in  ex- 

emption, court  erred  in  ordering  money  paid  to  defendant  \xk  fi.fa. 
Ibid. 

7.  The  eleventh  section  of  act  of  1868,  embodied  in  section  2025  of  Code, 

authorizing  sale  of  homestead,  is  in  conflict  with  first  section  of  sev- 
enth article  of  constitution.     Roberts  et  ux.  vs.  Trammell,  j8j. 

8.  Exemption  in  bankruptcy  only  protects  land  to  extent  that  it  would  have 

been  protected  on  independent  proceeding  under  state  laws.  Bush  vs. 
Lester  et  al.,  administrators,  579. 

9.  Increased  exemption  allowed  by  constitution  of  1868,  not  hold  against 

judgment  anterior  thereto.     Ibid, 
Vol.  lv.  47. 
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10.  Complainant  conveyed  land  to  defendant  by  deed,  taking  note  for  pn 

chase  money.  To  defeat  collection,  defendant  exchanged  this  proj 
erty  for  other,  upon  which  he  had  homestead  set  apart.  Bill  to  mat 
homestead  liable  not  demurrable.  Aliter^  if  it  aj^seared  that  debt  ws 
contracted  prior  to  constitution  of  1868.  Greenway  ei  ux,  vs.  Goi 
588, 

1 1 .  Money  placed  in  hands  of  D.  to  be  loaned  to  S.  with  which  to  purchas 

land,  but  not  to  be  paid  over  until  S.  had  obtained  title  and  execute 
mortgage  to  secure  repayment,  constitutes  debt  for  purchase  monq 
Sale  vs.  Win^eidf  adnCr^  622. 

12.  Entire  tract  must  be  paid  for  before  homestead  can  be  taken  in  any  pan 

Ibid. 

13.  Land  conveyed  imder  section  1969  of  Code  becomes  creditor's  propert] 

and  no  homestead  can  be  taken  therein  until  debt  is  paid.  y€>kma\ 
et  al.  vs.  Grif.  Bank,  <Sr»  Trust  Co,  $t  al.,  6gi, 

14.  Usury  avoids  the  title  and  homestead  right  remains.     Ibid, 

15.  General  decree  not  subjecting  any  specific  property  to  its  payment,  no 

necessarily  superior  to  homestead  right  in  Und  not  directly  involTCt 
in  litigation.     Ibid. 

16.  Application  resisted  by  creditor  holding  deed,  which  is  attadced  foi 

usury,  sale  under  judgment  enjoined  until  homestead  right  is  deter- 
mined.   Ibid, 

HUSBAND  AND  WIFE. 

1.  A  married  woman  having  separate  estate  in  land,  may  dispose  of  same 

by  ordinary  deed.     Brown  vs.  Kimbrough,  adm*x,  et  aL,  41, 

2.  Act  of  1760  only  applies  to  such  conveyances  of  land  by  the  husband  as 

the  wife  may  have  an  interest  in.     Ibid. 

3.  Marital  rights  do  not  attach  to  property  conveyed  by  husband  in  irosl 

for  benefit  of  wife.     Fulcher  vs.  Royal  et  al.y  ex'rs,  68. 

4.  Voluntary  settlement  on  wife  must  be  recorded  within  three  months  to 

be  of  avail  against  creditors  without  notice.     Jbid. 

5.  Homicide  of  another,  right  to  recover  limited  to  widow  or  children  of 

deceased.  Miller,  adffCr,  vs.  Southwestern  R.  R.  Company  ;  LtntUt^ 
adnCr,  vs.  Same,  14J. 

6.  Rents  of  separate  real  estate,  husband  may  be  indebted  to  wife  for.  Such 

consideration  will  support  deed  from  him  to  her.  Booker  vs.  lV<frril!y 
332- 

7.  Deed  may  be  made  directly  to  wife  by  husband  without  intervention  of 

trustee.     Ibid. 

8.  In  contest  between  creditors  of  husband  and  wife  as  to  property,  ques- 

tions are  as  to  bona  fides  of  indebtedness  of  husband  to  wife,  and 
fraud  or  no  fraud  in  the  transaction,  which  the  jury  must  decide.  IhU. 

9.  Capital  invested  belonging  to  wife,  and  business  conducted,  in  good 

faith  as  hers,  goods  not  subject  to  debts  of  husband  contracted  prior 
to  commencement  of  business.  Aliter,  if  husband  be  real  owner. 
Keller  vs.  Mayer,  Strauss  <Sr»  Baum,  406. 

10.  Agent  of  wife  in  manage^nent  of  separate  estate,  husband  may  be;  any 

indebtedness  to  him  by  her  on  this  account  may  be  reached  by  gar- 
nishment.    Ibid. 

11.  Where  it  is  sought  to  charge  goods  on  grounds  that  they  are  proceeds  of 

husband's  services,  value  of  such  services  is  pertinent.     Ibid. 

12.  On  the  other  hand  the  cost  of  husband's  support  is  admissible  for  wife. 

Ibid. 
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13.  Marria|jc  settlement  executed  and  recorded  in  1842,  was  embraced  in 

act  of  December  30th,  1847,  and  had  to  be  again  recorded.  Baze^ 
more  vs.  Davis^  ^04, 

14.  Settlement  in  this  case  operated  during  second  coverture  notwithstand- 

ing intermediate  divorce.     Ibid. 

15.  Joint  property  which  cannot  be  partitioned,  after  divorce,  equity  will 

appoint  receiver  to  collect  rents,  etc.     Baggs  vs.  Baggs^  J90. 

ILLEGALITY. 

1.  Surety,  defenses  which  may  be  set  up  by.  Hambrick  vs.  Crawford,  jjj, 

2.  Defenses  may  be  set  up  in  second  affidavit,  where  legal  excuse  for  not 

embracing  them  in  first  is  set  forth.     Ibid. 

3.  That  counsel  advised  against  embracing  omitted  grounds,  and  also  that 

included  ground  was  sufficient,  not  legal  excuse  for  omission,  though 
counsel  was  mistaken  in  his  opinion.     3id. 

4.  Neither  service  nor  appearance,  illegality  is  proper  remedy;  if  record 

shows  service,  return  is  conclusive  until  traversed  according  to  law, 
unless  court,  with  service,  would  have  had  no  jurisdiction.  Alaund 
vs.  Keating,  jgd. 

5.  Illegal  tax  ordinance  better  resisted  by  injunction  than  illegality,  when. 

Gould  6*  Co.  et  al.  vs.  Mayor,  etc.,of  Alanta,  &/8, 

IMPROVEMENTS.     See  Tenants  in  Common,  s- 

INDICTMENT.  See  Criminal  Law,  6,  2y,  30^32, 38,  47,  48,^9,  63,  64,67, 

INJUNCTION. 

1.  Discretion  in  granting  or  refusing,  not  interfered  with.     Mayor,  etc.,  of 

Savannah  vs.  Dehoney  et  al.,33;  Baggs  &*  Stephens  vs.  Keaton  ;  Sa- 
vannah and  Charleston  Railroad  Company  vs.  Central  Railroad  and 
Banking  Company;  Mariani  vs.  Mayor,  etc.,  of  Atlanta ;  Phillips 
vs.  Gordon,  ^^8. 

2.  Where  judge  fails  to  correct  erroneous  date  to  certificate  attached  to  bill 

of  exceptions,  thus  causing  withdrawal  of  wnt  of  error,  equity  will  not 
enjoin  judgment  on  account  of  such  mistake,  even  though  original  case 
had  merit  in  it.     Smith,  Son  &*  Brother  vs.  Fouche  et  al.,  120. 

3.  Undisputed  allegation  that  complainant  has  been  in  possession  of  lands 

in  city  for  thirty  years,  that  the  authorities  have  notified  him  to  remove 
his  fence  therefrom  or  it  will  be  done  by  them  as  an  encroachment  on 
a  street,  and  that  such  land  has  never  been  dedicated  or  used  as  a 
street,  requires  that  injunctions  should  issue.  Shields  vs.  Mayor,  etc.,  of 
Savannah,  /jo. 

4.  Mandamus  directing  sheriff  to  accept  illegality  and  to  refrain  from  sell- 

ing property,  was  prayed  for.  The  judge  ordered  sheriff  to  accept 
illegality,  or  to  show  cause  at  the  next  term  to  the  contrary,  and  in  the 
meantime  to  sus]>end  sale.  Judgment  was  not  an  injunction  which 
could  be  reviewed  in  summary  manner.  Wheeler,  sheriff,  vs.  Walker, 
236. 

5.  Motion  for  injunction,  on  hearing  of,  defendant  cannot  insist  upon  hav- 

ing demurrer  heard  before  presenting  other  defenses ;  but  judge,  in 
rendering  decision,  should  first  dispose  of  demurrer.  Hambrick  vs. 
Crawford,  333. 

6.  Writ  of  error  to  refusal  to  dissolve  injunction  not  heard  in  speedy  man- 

ner provided  by  sections  3213,  3214.  Those  sections  refer  to  granting 
or  refusal  to  grant  injunctions,  receiverships,  etc.  Kaufman  et  al,  vs, 
Ferst  &*  Company  et  al.,  330, 
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7.  Amendment  by  addition  of  prayer  for  injunction  against  defendant, 

such  relief  not  having  been  originally  asked,  he  is  entitled  to  opportu- 
nity to  show  cause.  KehUr  6*  Brother  et  al.  vs.  Jack  Man,  Company 
et  aL,  63g. 

8.  Illegal  tax  ordinance,  better  resisted  by  injunction  than  by  illegality, 

when.     Gould  6r*  Company  et  eU,  vs.  Mayor,  etc.,  of  Atlanta,  (jj8. 

9.  Homestead,  application  for,  resisted  by  judgment  creditor  holding  deed 

which  is  attacked  for  usury;  sale  by  sheriff  enjoined  until  right  to 
homestead  is  determined.  Johnson  et  al.  vs.  Griffin  Bank,  and  Trust 
Company  et  at.,  6gi. 

IN  PARI  DELICTO.    See  Contracts,  10,  ri,  14. 

INSANITY.     See  Insurance,  ^-j. 

INSURANCE. 

1.  Suit  may  be  brought  in  any  county  in  which  company  had  agency  lo- 

cated at  time  cause  of  action  accrued.  Merritt,  adm^r,  vs.  Cot.  States 
Life  Ins.  Co.  loj. 

2.  Refusal  to  pay  is  waiver  of  sixty  days*  time  reserved  by  policy  within 

which  to  make  payment.     Idid. 

3.  Where  policy  provided  for  its  validity  for  a  proportionate  amount  of  the 

entire  sum  insured,  in  case  of  default  in  paying  premiums,  all  the  con- 
ditions, etc.,  embraced  in  policy  for  full  amount  attached  to  liability 
for  fractional  part.     Idid. 

4.  Suicide,  in  case  of,  policy  is  void,  unless  it  be  clearly  shown  that  mental 

condition  of  insured  was  such  as  to  render  him  legally  irresponsible 
for  his  acts.     Idid. 

5.  Suicide,  fact  of,  not  itself  evidence  of  insanity.     Idid. 

6.  Life  policy  with  participation  in  profits,  contained  this  stipulation  :    ''  If. 

after  the  regular  payment  of  not  less  than  two  annual  premiums,  an 
ordinary  life  policy  should  cease  by  the  non-payment  of  premiums 
then,  upon  written  application  of  the  insured  within  thirty  days  from 
the  time  of  such  ceasing  (exclusive  of  thirty  days  grace,)  a  new  poliqr 
will  be  issued  for  the  amount  of  cash  premiums  in  even  hundreds  of 
dollars  received  by  said  company;"  five  regular  payments  were  made, 
partly  in  cash  and  partly  in  notes ;  the  cash  amounted  to  5706  50  being 
more  than  the  amount  of  two  annual  premiums ;  there  was  due  on 
notes  ^568  50.  He/df  that  on  a  bill  for  specific  performance,  the  com- 
plainant is  entitled  to  a  paid  up  policy  for  ^700  00.  Hughes  vs.  PUJ. 
6^  Art.  Life  Ins.  Co.,  iii. 

7.  Stipulation  that  no  action  can  be  maintained  on  policy  unless  commenced 

within  twelve  months,  binding.  Underwriters^  Agency  vs.  SutAer/iM, 
266. 

8.  Provision  cannot  be  waived  by  local  agent  or  adjuster,  though,  if  such 

agent,  by  fraud,  induce  delay  of  suit,  this  may  be  an  excuse.     Hid. 

9.  Functions  of  local  and  adjusting  agents.     Ibid. 

10.  In  marine  risk,  proof  of  damage  by  ynXtrxs  prima  facie  proof  of  dam- 

age by  perils  of  navigation.     Ibid. 

11.  Reception  of  goods  from  carrier  not  discharge  insurer,  and  is  no  evi- 

dence that  damage  did  not  occur  in  course  of  navigation.     Ibid. 

12.  Damage  from  water  in  consequence  of  improper  storage,  unless  occa- 

sioned or  acquiesced  in  by  insured,  is  damage  from  perils  of  naviga- 
gation.     Ibid. 

13.  Insured,  after  selecting  proper  carrier,  does  not  warrant  diligence  of  car- 

rier, or  that  of  any  other  person  through  whom  consignment  passes.  Ibid. 
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14.  To  subject  company  to  damages  and  attorney's  fees,  demand  for  amount 
due  sixty  days  before  suit,  and  refusal  to  pay,  must  be  plainly  averred. 
Ltster  vs.  Pied.  <Sr»  Arl.  Life  Ins.  Co.,  47s. 

INTERROGATORIES. 

1.  Deposition  taken  without  commission,  residence  of  witness  need  not  ap- 

pear.    Substantial  compliance  sufficient.     Fry  vs.  Shehee,  208. 

2.  Deposition  excluded  on  motion  of  claimant  as  illegally  executed,  can- 

not be  subsequently  used  by  him.     Ibid. 

3.  Answers  coverinjj  only  knowledge  of  party  sufficient.     If  information 

and  belief  are  desired,  questions  must  be  propounded  to  that  end.  Ibid, 

4.  Case  dismissed,  interrogatories  therein  are  out  of  court  in  absence  of 

order  or  agreement  to  contrary.  To  authorize  their  use  in  subsequent 
suit,  must  be  shown  that  witness  is  inaccessible.  Bowie,  adni'r,  vs. 
Findly  etal.,  604, 

JOINT  AND  SEVERAL  LIABILITY.     See  Pleadings,  28. 

JUDGE— DISQUALIFICATION  OF.     See  Landlord  and  Tenant,  s- 

JUDGMENTS. 

1.  Administrator,  judgment  obtained   against  after  land  has  been  turned 

over  to  heir,  has  no  direct  lien  thereon,     yones  vs.  Parker,  11. 

2.  Such  judgment  acquires  no  lien  by  reason  of  decree  finding  land  subject 

thereto  on  bill  filed  by  administrator  against  heir.     Ibid. 

3.  To  adjudge  that  bond  given  to  dissolve  garnishment,  does  not  conform 

to  statute,  and  for  that  reason  to  deny  plaintiff's  motion  to  enter  up 
judgment  on  the  same,  is  to  hold  that  bond  is  insufficient  to  dissolve. 
Moore,  Jenkins  6r»  Company  vs.  Allen,  67. 

4.  Such  judgment  will  bar  any  subsequent  action  by  plaintiff,  which  de- 

pends for  success  upon  holding  bond  sufficient  to  dissolve.     Ibid. 

5.  Though  judgment  de  bonis  against  executor  be  conclusive  of  assets  at 

law,  yet  equity,  on  presentation  of  facts  transpiring  since  judgment, 
showing  it  to  be  inequitable  not  to  allow  such  conclusion  to  be  rebut- 
ted, will  interfere.     Cause  vs.  Walker,  ex*r,  i2g. 

6.  Parties  not  set  out  with  such  certainty  to  ascertain  who  are  defendants, 

judgment  cannot  be  rendered.     Vamell,  agent,  et  al.,  vs.  Speer,  agent, 

7.  Exception  to  judgment  allowing  nunc  pro  tunc  entry  on  Ji.  fa.,  must 

be  taken  at  term  when  rendered,  otherwise  it  will  not  be  heard  on  bill 
of  exceptions  sued  out  at  trial  term.     Gwinn  vs.  Smith,  14^. 

8.  Mortgagee  may  purchase  the  property  when  sold  under  tax  fi.  fa.,  and 

if  sale  be  fair,  etc.,  his  title  will  be  good  against  judgment  of  older 
date  than  mortgage.     Ibid, 

9.  Illegal  on  face,  judgment  being,  may  be  set  aside  at  any  time  within 

seven  years  from  rendition.     Jones,  ex*x,  vs.  Killebrew,  ijj, 

10.  Award,  covering  matters  not  referred,  though  made  judgment  ofr  court, 

sef  aside  on  motion.     Richardson  vs.  Paine,  guardian,  et  al.,  167. 

11.  Portion  of  award  within  the  reference,  judgment  sustained  as  to  that 
'  and  set  aside  as  to  balance.     Ibid. 

12.  Receiver  was  appointed  to  take  charge  of  mortgaged  property,  including 

choses  in  action  for  goods'  which  had  been  sold.  Judgments  recov- 
ered against  mortgagor  by  other  creditors,  before  decree  on  bill,  were 
entitled  to  proceeds  of  choses  in  action.  Dowell  et  al.  vs.  Dickie  6f* 
Company  et  al.,  176. 
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13.  Decree  not  set  aside  on  mQtion,  for  defective  allegations  in  bill,  or  for 

defective  pleadings,  as  judgment.  Remedy  is  by  bill  of  review.  Brnpn 
vs.  Bennetty  i8g. 

14.  A  bona  fide  purchaser  of  land  with  payment  of  part  of  purchase  money, 

immediate  entry  thereon,  and  possession  for  four  years  prior  to  levy, 
discharged  from  lien  of  judgment,  even  though  balance  of  purchase 
money  was  paid  and  deed  taken  within  the  four  years.  Morgan  vs. 
Taylor ,  224. 

15.  That  defendant  in  fi.fa,  and  purchaser  agreed  to  keep  the  trade  secret, 

not  invalidate ;  simply  a  circumstance  of  suspicion.     Ibid. 

16.  Judgment  recovered  December  9th,  1861.     In  March,  1869,  it  was  set 

aside  because  rendered  for  hire  of  slaves.  In  March,  1874,  plaintiff 
moved  to  vacate  said  last  order  because  based  on  a  ground  unknown  to 
the  law,  etc.  This  motion  was  properly  sustained.  Bell  vs.  Hanks^  274. 

17.  Statute  prescribing  time  with  which  judgment  should  become  dormant 

was  an  act  of  limitation,  and  was  suspended  during  the  war.     Ibid. 

18.  Notice  of  motion  to  vacate  judgment  should  be  given  to  adverse  partj. 

Ibid. 

19.  Administrator,  judgment  in  favor  of,  on  contract  with  him,  collected  bjr 

him  after  dismission.     Hambrick  vs.  Crawford,  jjj. 

20.  Contest  over  administration  in  which  defeated  applicant  claimed  to  be 

widow  of  deceased;  judgment  appointing  opponent  not  estop  her  t 
from  claiming  estate  as  widow  ana  heir-at-law.     Bradley  vs.  Briffs, 
adm'r,3S4' 

21.  Had  letters  been  issued  to  her  the  heirs-at-law  would  not  have  been  es- 

topped.    Ibid. 

22.  Privy  in  estate  is  unaffected  by  judgment  adverse  to  predecessor's  title,  if 

sdit  in  which  judgment  was  rendered  was  commenced  after  predeces- 
sor had  transmitted  all  title.     Ruker  vs.  IVomack^  ^qg. 

23.  Land  sold  by  defendant  levied  on  within  four  years,  yet,  if  plaintiff  neg- 

lect to  enforce  levy  for  further  term  of  four  years,  lien  is  lost.     Ibid. 

24.  Justice  court  cannot  set  aside  judgment  and  grant  new  triaL     Fontaine 

vs.  Bergen,  410. 

25.  But  void  judgment  by  justice  may  be  disregarded  in  that  court  as  well 

as  elsewhere.     Ibid. 

26.  Order  distributing  money  to  mortgage  in  preference  to  ordinary  judg- 

ment, no  evidence,  against  stranger,  of  existence,  amount,  etc.,  of 
mi)rtgage,  nor  of  its  rank  compared  with  judgment.  Dortic  vs.  Du- 
gas,  4S4. 

27.  Issue  on  good  faith  of  four  years'  |x>ssession  of  purchaser,  that  lalter's 

vendor  procured  or  influenced  defendant  in  fi.fa.,  from  whom  he  pur- 
chased, to  take  advantage  of  bankrupt  act,  irrelevant.  Afartin,aJm'r, 
vs.  Tiveedelly  jjg. 

28.  That  such  vendor  who  held  under  deed  made  prior  to  bankruptqr,  ad- 

vised defendant  \i\  fi.fa.  to  take  advantage  of  bankrupt  act,  to  em- 
brace land  in  controversy  in  schedule,  and  to  obtain  injunction  against 
execution,  was  relevant.     Ibid. 

29.  Right  judggient    not  reversed  because  predicated  in  whole  or  in  part 

on  wrong  reason.     Sabattie,  adm'r,  vs.  Baggs,  j'/2. 

30.  Discharge   in  bankruptcy  not  affect  lien  on  land  set  apart  as  exempt, 

where  judgment  creditor  has  not  submitted  to  jurisdiction  of  bankrupt 
court.     Btish  vs.  Lester  et  al.,  adm^rs,  ^yg. 

31.  Jurisdiction  transcended,  judgment  void  either  as  estoppel  or  otherwise. 

Ponce  et  oi.,vs.  Underwoorf  et  al.^  tot. 
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32.  Equity,  judgment  at  law  bar  to  proceeding  in,  as  to  all  defenses  which 

might  have  been  presented.     Grubb,  adm^r,  vs.  Kolb  et  al.,  6jo, 

33.  Garnishee,  judgment  against  is  ancillary  to  that  against  main  debtor. 

Discharge  of  latter  discharges  former.     Hammett  vs.  Morris ^  644. 

34.  Therefore,  its  transfer  to  principal  debtor  after  discharge  of  judgment 

against  him,  passes  no  title  thereto.  As  a  process  for  collection,  it  is 
extinguished.     Ibid. 

35.  Counter-affidavit  to  foreclosure  of  crop  lien  and  replevy  bond  given. 

Verdict  simply  that  defendant  was  entitled  to  certain  credit.  Case 
thus  stood  until  second  term  of  court  thereafter,  when  nunc  pro  tunc 
judgment  was  entered  against  the  defendant  and  his  sureties.  Error, 
especially  as  it  did  not  appear  that  sureties  had  had  their  day  in  court. 
IVicker  vs.  Woods  dr*  Co.,  647. 

36.  Objections  on  face   of  verdict  urged  against  decree  and  overruled ; 

same  matters  may  be  included  in  motion  for  new  trial  subsequently 
made.     Lake,  guardian,  vs.   Hardee,  667. 

37.  General  decree  not  subjecting  any  specific  property  to  its  payment,  not 

necessarily  su]>erior  to  homestead  right  in  land  not  directly  involved 
in  litigation.     Johnson  et  al.,  vs.  Griffin  Bank,  dr*  Trust  Co.  et  al., 

JUDICIAL  SALE.     See  Levy  and  Sale,  2,  6. 

JURISDICTION. 

1.  Offense  against  law  of  United   States  must  be  prosecuted  in  United 

States  courts.     State  courts  have  no  jurisdiction,     /^oss  vs.  State,  ig2. 

2.  Foreign  corporation,  courts  of  this  state  have  no  jurisdiction  of  suit  in 

personam  against,  unless  contract  was  made  in  Georgia,  or  the  Geor- 
gia agent  was  connected  therewith.  Remedy  is  by  attachment.  Bawk^ 
night  vs.  Liv.  and  Lon.  and  Globe  Ins.  Co.,  ig4. 

3.  Criminal  proceeding  in  courts  of  limited  jurisdiction,  must  show  juris- 

dictional facts.     Scroggins  vs.  State,  j8o, 

4.  Lost  will,  copy  of,  superior  court  no  jurisdiction  to  establish.     Ponce 

et  al.,  vs.  Underwood  et  al.,  601 

5.  Judgment  which  transcends  jurisdiction  void  either  as  an  estoppel  or 

otherwise.     Ibid. 

6.  Incorporate  manufacturing  company,  superior  court  has  no  jurisdictipn 

to  under  constitution  of  1868.  Kehler  &*  Bro.  et  al.,  vs.  Jack  Man. 
Co.  et  al.,  6jg. 

JURY. 

1.  That  juror  was  on  jury  which  tried  the  case  at  former  term,  no  ground 

of  new  trial.     Exercise  of  ordinary  diligence  would  have  discovered 

fact  before  trial.     McDonald  vs.  Beall,  288. 

% 

2.  Question  whether  plaintiff  had  been  evicted  from  certain  lands  is  for 

jury  to  determine.     Ibid. 

3.  As  also  is  question  whether  party,  under  writing  in  evidence,  had  title. 

Ibid. 

4.  Criminal  cases,  law  may  be  read  to  jury  by  counsel  subject  to  correction 

in  charge.     McMath  vs.  State,  joj. 

5.  Grand  jurors  drawn,  but  names  dropped  from  list  before  term  at  which 

they  were  to  serve,  competent  to  find  bill.     Williams  vs.  State,  jgi, 

6.  Jury,  after  charged  with  criminal  case,  can  only  be  discharged  before 

verdict  is  legally  returned  by  consent  or  in  case  of  mistrial.  Nolan 
vs.  State,  J2/, 
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7.  Affidavit  of  juror  as  to  what  he  intended  by  verdict,  inadmissible.   Staf- 

ford vs.  State f  sgi, 

8.  Alleged    partiality  of  juror    completely  purged,   new   trial  refused. 

a  Shields  vs.  State,  6g6, 

9.  Medicine  and  necessaries,  jury  should  be  provided  with.     Ibid, 

JUSTICE  COURTS. 

1.  Set  aside  judgment  and  grant  new  trial,  justice  court  cannoL     Famtaine 

vs.  Bergen,  410. 

2.  Void  judgment  may  nevertheless  be  disregarded  in  that  court  as  well  as 

elsewhere,     /did. 

3.  Final  judgment  may  be  rendered  against  garnishee  who  fails  to  answer 

within  ten  days  after  service,  so  soon  as  there  may  be  judgment  against 
defendant,     /did. 

4.  Appeal  dismissed  by  superior  court,  affirmed  where  it  does  not  appear 

that  amount  involved  exceeded  $50  00.     /Aid. 

LABORER'S  LIEN.    See  Lien,  10. 

LANDLORD  AND  TENANT. 

1.  Landlord's  lien  superior  |p  factor's.    Smith,  Son  &*  Brother  vs.  Fnuki 

et  al.,  lao. 

2.  Store-house  not  in  condition  suitable  to  purpose  for  which  rented,  and 

tenant  damaged  thereby,  landlord  liable.     Whittle  vs.  IVebster,  180. 

3.  If,  after  premises  have  been  rented,  they  become  unfit  for  use,  landlord 

is  bound,  on  notice,  to  make  repairs  in  reasonable  time.     /bid. 

4.  Lien,  special,  to  entitle  landlord  to  assert,  must  prove  affirmatively  that 

crop  was  raised  on  land.     Saulsbury,  Respess  6r*  Company  vs.  McKtl- 
lar,  322. 

5.  Distress  warrant  issued  by  magistrate  who  was  son  of  plaintiff,  not  void. 

Act  was  ministerial.      Thornton  vs.  Wilson,  607. 

6.  Except  in  cases  of  special  liens  for  rent,  landlord  may  distrain  withoat 

previous  demand.     Buffington  vs.  //illey,  6^5* 

LAWS. 

1.  Where  words  of  prior  act  are  omitted  from  Code,   making  material 

change  in  law,  presumed  to  have  been  intentional.     Miller,  admr,  vu 
Southwestern  /i.  R.  Co.  ;  Lovette,  adnCr,  vs.  Same,  14J. 

2.  Laws  enacted  for  the  setting  apart,  etc.,  of  homesteads  should  be  so  con- 

strued as  to  harmonize  with  the  voluntary  character  of  the  constita- 
tional  system.     Bowen  vs.  Bowen,  182. 

LEVY  AND  SALE. 

1.  Levy  in  1869  not  too  stale  to  be  enforced  in  1875,  especially  where  ille- 

gality or  claim  had  been  pending.     Jones  vs.  Parker,  11. 

2.  Where  legal  title  was  in  father,  purchaser  at  sheriff's   sale,  under  me- 

chanic's lien,  without  notice,  protected,  whether  his  money  or  that  of 
daughter  paid  therefor.     Fahn  vs.  Bleckley,  81. 

3.  Sheriff  has  no  right  to  suspend  sale  because  defendant's  petition  in  bank- 

ruptcy (with   adjudication  thereon)  is  produced,  in  which  property 
levied  on  is  claimed  as  exempt.      IVheelfr,  sheriff,  vs.  Redding,  87. 

4.  Execution  for  debt  ante-dating  constitution  of  1868,  no  excuse  for  fail- 

ure to  sell  that  land  had  been  set  apart  as  homestead,     /bid. 
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5.  Where  fact  that  there  was  no  personalty  on  which  to  levy  fi.  fa,  was 

known  to  officer,  entry  may  be  made  nunc  pro  tunc,  Gwinn  vs. 
Smith,  14^. 

6.  Mortgagee  may  purchase  property  when  sold  under  a  tax  execution,  and 

if  sale  be  fair,  his  title  will  be  good  against  judgment  of  older  date 
than  mortgage.     Ibid, 

7.  Property  was  sold  under  mortgage ;  yf .  fa,  of  older  date  than  mortgage 

and  than  homestead  act  of  1868,  claimed  proceeds;  sheriff  paid  part 
of  fund  to  mortgagee  and  balance  to  receiver  appointed  by  ordinary  to 
invest  same  in  homestead.  Held,  that  rule  absolute  was  properly  en- 
tered against  him.     English,  sheriff,  et  al.  vs.  Reid,  et  al.,  240. 

8.  Forfeiture  of  recognizance  irregular,   and  motion  pending  to  set  aside 

judgment,  rule  absolute  should  not  issue  against  sheriff  for  failure  to 
make  money  on  execution.     Salter  et  al.  vs.  Smith,  gov.,  244. 

9.  Bond  for  titles,  defendant  in  possession  under,  after  date  of  judgment, 

with  part  of  purchase  money  paid,  land  liable  though  claimant,  on 
purchasing  from  defendant,  took  deed  direct  from  his  vendor.  Raw- 
son  vs.  Coffin,  trust.,  348, 

10.  Entire  estate  should  be  sold  and  vendor  paid  balance  due   him;  re- 

mainder applied  to^.  fa.  first  and  then  to  claimant.     Ibid. 

LIEN. 

1.  Note  for  money,  etc.,  furnished  by  facto^secured  by  statutory  lien,  lat- 

ter not  waived  by  taking  personal  security.  Story  et  al.  vs.  Floumoy^ 
McGehee  &*  Company,  j6. 

2.  Second  counter-affidavit  to  foreclosure  of  factor's  lien  cannot  be  filed 

without  allegation  that  facts  were  unknown  at  time  of  first.     Ibid, 

3.  Such  counter-affidavit  cannot  be  amended  after  it  has  been  returned. 

Ibid. 

4.  Verbal  contract  between  W,  &  H.,  by  which  former  was  to  furnish  sup- 

plies with  which  to  make  crop,  and  latter  was  to  deliver  crop  to  former, 
who  was  to  sell  and  reimburse  himself,  turning  over  surplus  to  H. : 
Held,  that  no  lien  was  created  in  favor  of  W.     IVare  vs.  Simmons,  ^4. 

5.  Landlord's  lien  superior  to  factor's.    Smith,  Son  6r*  Brother  vs.  Fouche 

et  al.,  J 20. 

6.  Lien  of  recorded  mortgage  is  good  £or  twenty  years.     If  claimant  holds 

under  mortgagor,  lien  is  valid  against  him  for  that  time.  Fry  vs.  She- 
hee,  208. 

7.  If  mortgagee  indulges  mortgagor  until  he  becomes  insolvent,  purchaser's 

title  will  be  protected ;  aliter,  if  without  consideration.     Ibid. 

8.  A  bona  fide  purchaser  of  land  with  payment  of  part  of  purchase  money, 

immediate  entry  thereon,  and  possession  for  four  years  prior  to  levy, 
discharges  from  hen  of  judgment,  even  though  balance  of  purchase 
money  was  paid  and  deed  taken  within  the  four  years.  Morgan  vs. 
Taylor,  224, 

9.  That  defendant  in^.  fa.  and  purchaser  agreed  to  keep  the  trade  secret, 

not  invalidate ;  simply  a  circumstance  of  suspicion.     Ibid. 
la  Laborer,  though  a  mechanic,  who  performs  manual  labor,  entitled  to 
laborer's  lien.     Adams  vs.  Goodrich,  233. 

11.  Landlord's  special  lien,  to  assert,  must  prove  affirmatively  that  crop  was 

raised  on  land.     Saulsbury,  Respess  «&*  Company  vs.  McKellar,  322, 

12.  Year's  support  takes  precedence  of  any  lien  with  which  deceased  may 

have  incumbered  title,  but  not  of  liens  which  adhered  thereto  when  he 
acquired  title.     Murphy  vs,  Vaughan,  administrator,  j6i. 
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13.  Mortgage  on  part  of  growing  crop  to  secure  advances  need  not  be  fore- 

closed as  factor's  lien.  It  may  be  enforced  under  section  3371  of  the 
Code.     Stephens  vs.  Pucker,  administrator,  j^j, 

14.  Irregularities  in  foreclosure  of  crop  lien,  verdict  not  set  aside  on  account 

of.      IVickers  vs.  Woods  dr*  Company,  647. 

15.  Except  in  cases  of  special  liens  for  rent,  landlord  may  distrain  without 

previous  demand.     Buffington  vs.  Hilley,  6sS' 

LIMITATIONS— STATUTE  OF. 

1.  Suit  on  guardian's  bond  by  ward,  and  fraud  on  part  of  guardian  al- 

leged; statute  of  limitations  of  1869  cannot  be  pleaded  in  bar,  though 
ward  became  of  age  in  1864  and  married  in  1868.  Ordinary,  for  use, 
etc.,  vs.  Smith  et  al.,  75. 

2.  Legal  title  in  trustee  and  failure  to  sue  until  barred,  cestui  que  trusts 

also  barred.     Brady  et  al.  vs.  IValters,  2^. 

3.  The  act  of  1869  is  a  bar  to  action  commenced  March  6th,  1874,  on 

note  dated  and  due  in  1858,  the  maker  of  which  removed  from  Geor- 
gia to  Texas  in  1859,  and  died  there  in  1863,  although  no  adminis- 
tration was  granted  in  Georgia  until  May,  1872.  Simmons  vs.  Mostly, 
adm'r,  jj. 

4.  Possession  for  four  years  to  defeat  lien  of  judgment,  must  be  actual 

Insufficient  to  show  th^  claimant  had  such  possession  as  a  deed  gave. 
Eagie  and  P.  Man.  Ck^  vs.  Bank  of  B runs.,  44. 
'    5.  Suit  on  October  loth,  1872,  on  note  due  in  1861,  by  administrator  ap- 
pointed on  July  3d,  1 87 1,  barred  by  act  of  1869.     Alexander,  adaCr, 
vs.  Martin,  adm^r,  j6. 

6.  That  the  want  of  representation  of  creditor's  estate  may  prevent  bar  of 

act  of  1869  from  attaching,  it  must  appear  that  suit  was  brought  with- 
in nine  months  and  fifteen  daj's  after  five  years*  indulgence,  allowed 
by  Code,  expired.      IVright,  adm^r,  vs.  Zitrouer,  admW,  8j. 

7.  Judgment,  illegal  on  its  face,  may  be  set  aside,  on  motion,  at  any  time 

within  seven  years  from  its  rendition.  Jones,  ex*x,  vs.  Killehrew, 
'S3' 

8.  New  promise,  to   prevent  bar,  must  be  in   hand-writing  of  maker,  or 

subscribed  by.  him,  or  by  some  authorized  person  other  than  the  holder. 
Wright,  admW,  vs.  Bessman,  187. 

9.  Acknowledgment  in  letter,  to  give  new  p>oint  from  which  statute  is  to 

run,  must  be  definite.     Sedgwick,  assignee,  vs.  Gerding,  264. 
ID.  Where  defendant  removed  from  state  with  intention  not  to  return,  but 
subsequently  did  return,  time  of  absence  should  be  deducted.     Aliter, 
if  he  was  simply  temporarily  absent.     Ibid. 

11.  Stipulation  in  policy  of  insurance  that  no  action  shall  be  maintained 

thereon  unless  commenced  within  twelve  months,  binding.  Under- 
writer s'  Agency,  vs.  Sutherlin,  266. 

12.  This  provision   cannot  be  waived  by  local  or  adjusting  agent.     If  such 

agent,  by  fraud,  induce  delay  of  suit,  sufficient  excuse.     Ibid. 

13.  Judgment  recovered   December,  9th,  1 861.     In  March,  1869,  it  was  set 

aside  because  rendered  for  hire  of  slaves.  In  March,  1874,  plaintiff 
moved  to  vacate  said  last  order  because  based  on  a  ground  unknown 
to  the  law,  etc.  This  motion  was  properly  sustained.  Bell  vs.  Hanks, 
^74- 

14.  Statute   prescribing  time  within  which  judgment  should  become  dor- 

mant was  an  act  of  limitation,  and  was  suspended  during  the  war. 
Ibid. 

15.  Land  sold  by  defendant  levied  on  within  four  years,  yet  if  plaintiff  neg- 
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lect  to  enforce  levy  for  further  term  of  four  years,  lien  is  lost.  Ruker^ 
vs.  Womacky  jgg. 

1 6.  Issue  whether  purchaser  had  had  such  four  years'  possession  as  would 

discharge  judgment  lien,  injunction  restraining  sale  but  not  the  levy, 
irrelevant.     Martin^  adm^r,  vs.  Tweedell,  j^g. 

17.  In  January,  1858,  plaintiff  obtained  judgment  against  defendant  and 

the  execution  issued  thereon,  was  levied  on  December  1st,  1868.  De- 
fendant in  fi.  fa.  owned  the  property  levied  on  until  September,  1863, 
when  he  sold  to  a  third  person  who  took  possession  and  so  remained 
until  1866,  when  he  sold  to  claimant  who  has  since  been  in  possession. 
On  June  1st,  1869,  claimant  filed  an  affidavit  of  illegality  to  the  afore- 
said levy,  availing  himself  of  the  provisions  of  the  relief  act  of  1868. 
What  became  of  this  affidavit  the  record  fails  to  disclose.  On  De- 
cember 6th,  1873,  he  filed  his  claim:  Jft/d,ihaii  the  property  was 
subject.     Afoteman  vs.  Neal^  jS^- 

MORTGAGE. 

1.  Mortgagee  may  purchase   property  when  sold  under  tax^.  fa.,  and  if 

sale  be  fair,  etc.,  his  title  will  be  superior  to  lien  of  judgment  ante-dating 
mortgage.     Gwinn  vs.  Smithy  14J. 

2.  Where,  in  such  case,  mortgagor  has  had  the  land  set  apart  as  homestead, 

and,  under  direction  of  chancellor,  has  mortgaged  the  same,  the  fact 
that  mortgagee,  after  purchase  under  tax  f.fa.,  took  deed  from  mort- 
gagor and  wife,  with  approval  of  ordinary,  not  estop  him  from  denying 
title  in  mortgagor  subsequent  to  tax  sale.     /did. 

3.  Mortgagee,  in  consideration  that  no  further  obstacle  should  be  interposed 

to  enforcement  of  lien,  agreed  to  allow  fifty  acres  covered  thereby  to 
son  and  attorney  of  mortgagor.  On  trial  of  i.ssue  as  to  who  was  enti- 
tled to  proceeds  of  this  tract,  competent  to  show  that  mortgagor  had 
not  complied  with  contract.     Green,  ex'x,  vs.  Akers,  i^g. 

4.  Receiver  was  appointed  to  take  charge  of  mortgaged  property,  including 

choaes  in  action  for  goods  which  had  been  sold.  Judgments  recovered 
against  mortgagor  by  other  creditors,  before  decree  on  bill,  were  en- 
titled to  proceeds  of  choses  in  action.  Dowell  6r*  Co.  et  al.  vs.  Dickie 
6r*  Co.  et  al.,  176. 

5.  Deed  from  mortgagor,  with  seven  years*  possession,  not  create  prescrip- 

tive title  as  aginst  mortgage,  where  latter  was  legal  and  recorded  in 
time.     Fry  vs.  Shehee,  208. 

6.  Claimant,  on  issue  with  mortgage  /f.  fa.,  may  set  up  any  defense  so  far 

as  necessary  to  protect  his  rights  without  making  defendant  in^.  fa.  a 
party.     Ilnd. 

7.  Mortgage^,  fa.  need  only  be  introduced ;  if  l-ecord  of  foreclosure  be- 

comes material  to  claimant,  he  can  introduce  it.     Ibid. 

8.  Lien  of  recorded  mortgage  is  good  for  twenty  years.     If  claimant  holds 

under  mortgagor,  lien  is  valid  against  him  for  that  time.     Ibid. 

9.  If  mortgagee  indulges  mortgagor  fo^  consideration  until  he  becomes  in- 

solvent, the  purchaser's  title  will  be  protected  ;  cUiter^  if  without  con- 
sideration.    Ibid. 

10.  Actual  notice  of  mortgage  to  agent  who  purchases  for  principal,  is  notice 

to  latter.     Ibid.     \ 

11.  Growing  crop,  part  of  may  be  mortgaged,  if  capable  of  identification  by 

parol  evidence.  Whether  identified  or  not  is  question  for  jury.  Ste- 
phens vs.  Tucker,  adnCr,  J4J. 

12.  If  number  of  bales  of  cotton  mortgaged,  were  delivered  at  the  ware- 

house agreed  upon  in  the  instrument,  this  would  be  sufficient  identifi- 
cation.    Ibid, 
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13.  Growing  crop,  part  of  covered  by  mortgage  to  secure  note  given  for  ad- 

vances with  which  to  make  the  same,  foredosnre  may  be  under  secticA 
3571  of  Code.     Ibid. 

14.  Joint  and  several  note  and  mortgage  given  for  land.     Piircbasers  divided 

land,  execnting,  each  to  the  other,  a  quit-claim  deed.  One  sold  his 
portion  and  died  insolvenL  The  other  died  solvent  and  his  admin- 
istrator was  compelled  to  pay  off  note.  He  cannot  enforce  contribu- 
tion from  vendee  of  other  purchaser,  although  he  took  with  notice  of 
mortgage.  Clark,  admi'r,  vs.  Warren,  jyj. 
15^  Unforeclosed  mortgage  cannot  claim  money  in  court  for  distribntioo. 
Thornton  vs.  IVUson,  607  ;  Sims  vs.  Kidd,for  use,  et  al.,  626. 

16.  Failure  of  senior  mortgagee  to  apply  pa3rment  to  mortgage,  as  directed 

by  mortgagor,  not  give  right  of  action  to  junior  mortgagee.  Sims  vs. 
Lester  et  al.,  adm^rs,  620. 

17.  Holder  of  unforeclosed  mortgage  made  party  to  money  rule,  has  prior 

equit)*  to  proceeds  of  property  over  holder  of  order  on  sheriff  fram 
mortgagor,  latter  being  insolvent.     Sims  vs.  Kidd,  for  use,  et  al.,  bt(>. 

MUNICIPAL  CORPORATIONS. 

1.  Bound  to  keep  streets  and  sidewalks  in  safe  condition  for  traveL  Mapr, 

etc.,  of  MilledgeviUe  vs.  Cooley,  77. 

2.  Evidence  of  absence  of  means  with  which  to  keep  same  in  repair,  iirel- 

evant.     Ibid. 

3.  Undisputed  allegation  that  complainant  has  been  in  possession  of  land 

in  city  for  thirty  years,  that  the  authorities  have  notified  him  to  remote 
his  fence  therefrom  or  they  will  remove  it  as  an  encroachment  upon  a 
street,  and  that  said  land  has  never  been  dedicated  or  used  as  socfa, 
requires  the  writ  of  injunction.  Shields  vs.  Mayor,  etc.,  of  Savann^kt 
ijo. 

4.  Convicts  may  be  hired  to  municipal  corporations  within  the  county  un- 

der section  48 1 4  of  Code,  as  amended  by  act  of  1S74.  Lark  vs. 
State,  4JS' 

5.  Cellar  doors  left  open,  corporation  liable  to  damages  resulting  there- 

from, when.     Chapman  vs.  Mayor,  etc.,  ^66. 

6.  If  such  negligent  use  has  continued  for  long  time,  notice  presumed  to 

city.     Ibid. 

7.  Bridge,  though  within  limits  of  town,  may  belong  to  county;  if  recog- 

nized by  both  as  property  of  latter,  obligation  to  repair  is  on  latter, 
and  this  dut)*  includes  whatever  contiguous  to  it  is  necessary  to  give 
access  thereto.     Daniels  vs.  Intendant,  etc.,  of  Athens,  dog. 

8.  If  bridge  was  built  by  authority  of  county,  obligation  to  repair  is  on 

county,  no  matter  in  what  proportion  county  and  town  contributed  to 
rebuild.     Ibid. 

9.  That  town  voluntarily  repaired  same,  not  change  obligation,  nor  does  it 

constitute  dedication  by  county  to  town.     Ibid. 
10.  If  embankment  leading  thereto  was  not  necessary  part  of  bridge,  but 
was  part  of  streets  of  Xqwvl,  duty  to  repair  same  would  be  on  latter. 
Ibid. 

NEGOTIABLE  INSTRUMENTS. 

1.  Specifics,  note  payable  in,  may  be  sued  in  short  form.    Bank  ofAmeri- 

cus  vs.  liogers,  2g. 

2.  Negotiable  note  imports  that  it  was  given  for  consideration,  and  onus  is 

on  defendant,  who  pleads  no  consideration,  to  show  fact.  R<nvlanJ, 
executor,  vs.  Harris,  141. 
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3.  No  defense  to  action  on  note  that  plaintifif  made  false  and  fraudulent 

representations  to  defendant,  touching  a  matter  wholly  disconnected 
with  the  note,  whereby  defendant  was  damaged.  Ingram  vs.  Jor- 
dan, 336. 

4.  Debtor  by  note  not  protected  by  payment  to  third  person  after  garnish- 

ment, if  note  be  overdue.     Burton  vs.  IVynn,  6ij. 

5.  Protest  need  not  be  shown  in  suit  against  drawers  of  domestic  bill  of 

exchange  not  made  to  be  negotiated  at  chartered  bank.  Pannell  6f* 
Jones  vs.  Phillips,  Jr.,  «5r»  Co.,  for  use,  618 ;  High  vs.  Cox,  662. 

6.  Draft  on  firm   accepted   by  partner  in   individual   name,  partnership 

bound.     Ibid. 

7.  Note  dated  November  9th,  1864,  to  pay,  three  years  after  date,  certain 

amount  of  cotton,  consideration  of  which  was  like  amount  of  cotton 
then  advanced,  not  within  scaling  ordinance.  Phillips  vs.  Ocmulgee 
Mills,  633. 

8.  Holder  gave  time  to  acceptor,  and  told  drawer  that  acceptor  had  ar- 

ranged draft  with  him,  whereby  drawer  allowed,  in  settlement  with 
acceptor,  amount  of  draft.  Two  or  three  years  afterwards,  acceptor 
having  become  insolvent,  suit  was  brought  against  drawer :  Held,  that 
he  was  discharged.     High  vs.  Cox,  662. 

NEW  TRIAL. 

1.  Immaterial  error,  no  ground  of.     Branch,  Sons  &*  Co.  vs.  DuBose  et 

al..  21 ;  Eagle  dr»  P.  Man.  Co.  vs.  Ban'k  of  B runs.,  44  ;  Carmichael 
vs.  Greer,  Lake  &*  Co.,  116;  Guilmartin  dr»  Co.  vs.  Stevens  et  al., 
203  ;  Fry  vs.  Shehee,  208  ;  Thurmond  vs.  State,  600  ;  O* Shields  vs. 
State,  6()6. 

2.  Evidence  conflicting,  new  trial  refused.   Thompson  vs.  State,  ^7  /  Elliott 

vs.  Pinkus  et  al.,  163 ;  Archer  et  al.  vs.  Heidt,  200 ;  Morgan  vs, 
Taylor,  224 ;  Mixon  vs.  Pollok,  321 ;  Gilmore  vs.  Bangs,  for  use, 
403 ;  Mitchell  vs.  State ;  Hamilton  vs.  Phillips,  Jr.  ;  Harrell  vs. 
Flanegan,  Abell  6r*  Co.;  McLendon  dr»  Stephenson  vs.  Daniel,  jj6 ; 
Thurmond  vs.  State,  600  ;  C Shields  vs.  State,  6q6. 

3.  Judge  fails  to  correct  erroneous  date  to  certificate  attached  to  bill  of  ex- 

ceptions which  causes  withdrawal  of  writ  of  error,  equity  will  not 
grant  new  tnal  though  there  was  merit  in  the  original  case.  Smith, 
Son  &*  Bro.  vs.  Fouche,  et  al.,  121. 

4.  Newly  discovered   evidence   of  witness  who  was  sworn  on  trial,  no 

ground  of  new  trial.  Elliott  vs.  Pinkus  et  al.,  163  ;  Archer  et  al,  vs. 
Heidt,  200. 

5.  Newly  discovered  evidence  which  was  cumulative  and  for  purpose  of 

impeaching  witness,  no  ground  of.     Bowen  vs.  State,  i6g. 

6.  Witness  called  by  adverse  party  fails  to  remember  fact  on  trial,  but  af- 

terwards recalls  it,  having  refreshed  his  memory  from  a  memorandum  ; 
no  ground  for  new  trial.     Archer  et  al.  vs.  Heidt,  200. 

7.  Evidence  to  support  verdict,  new  trial  refused.     Fry  vs.  Shehee,  208 ; 

Bird  vs.  State,  3 jj  ;  Thompson  vs.  Ga.  P.  R.  <5r»  B.  Co.  4J8 ;  Bowie, 
admW,  vs.  Findly  et  al.,  604. 

8.  County  court  cannot  entertain  motion  for  new  trial.  Daniel  vs.  State,  222. 

9.  Where  motion  was  overruled  by  county  court  and  certiorari  issued  to 

such  judgment,  the  whole  record  being  before  superior  court,  compe- 
tent to  consider  error  assigned.     Ibid. 
10.  Newly  discovered  evidence  to  be  ground  of,  diligence  and  absence  of 
earlier  knowledge  on  part  of  counsel  must  be   shown.     Morgan  vs. 
Taylor,  224. 
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11.  Error  in  charge  calculated  to  divert  minds  of  jury  from  true  issue,  new 

trial  granted  unless  evidence  be  so  decisive  as  to  have  required  verdict 
notwithstanding  such  error.     Ibid. 

12.  Fact  that  juror  was  on  jury  which  tried  case  at  former  term,  no  ground 

of.  Exercise  of  ordinary  diligence  would  have  made  discovery  before 
trial.     AfcDonald  vs.  Beall,  288. 

13.  Circumstantial  evidence,  cases  of  peculiarly  for  juiy.     Fraser  vs.  State^ 

14.  Verdict  against  all  of  the  defendants,  which,  as  to  some  of  ihcm  is 

wholly  unwarranted,  cannot  stand.    Wadley,  yon£s  &*  Co.  vs.  yones^^^ig. 

15.  Mere  moral  justice  will  not  uphold  a  verdict.     Legal  justice,  what  con- 

stitutes.    Iltid. 

16.  Judge,  at  chambers,  cannot  entertain   original   motion   for  new  trial. 

BrinkUy  vs.  Buchanan^  judges  342. 

17.  Justice  court  no  authority  to  set  aside  judgment  and  grant  new  trial,  but 

void  judgment  may  be  disregarded  by  it  as  by  other  courts.  Fontaine 
vs.  Bergen^  410. 

18.  Incompetency  of  juror  relied  on  as  ground  for  new  trial,  and  one  of 

numerous  attorneys  representing  movant,  fails  to  file  affidavit  as  to  his 
ignorance,  he  will  be  presumed  to  have  known  the  facts.  Brown  vs. 
Oattis,  416. 

19.  Admission  of  testimony  not  objected  to,  no  ground  of.     Ibid. 

20.  Discretion  of  court  grranting  new  trial  not  interfered  with.     Ibid. 

21.  That  memorandum  by  counsel  on  document  in  evidence  was  not  erased 

accordinj;  to  promise  in  open  court,  but  went  to  jury,  no  ground  of 
new  trial  where  there  is  ample  evidence  to  support  verdict.  Bryant 
et  al.  vs.  Boote,  4^8, 

22.  Granting  rule  nisi  and  entry  of  same  on  minutes,  even  with  supersedeas, 

not  authenticate  matters  of  fact  alleged  in  motion.  Truth  of  such 
facts  must  appear  by  some  direct  statement  of  judge.  Thompson  is. 
Georgia  R.  JR.  and  Banking  Ci^,  4j8. 

23.  Motion  to  set  aside  verdict  and  motion  for  new  trial  distinguished.    AV 

/an  vs.  State^  $21. 

24.  Verdict  contrary  to  law,  new  trial  ordered.     Norris  vs.  Shatv^sSl- 

25.  Newly  discovered  evidence,  facts  known  to  be  susceptible  of  proof  by 

certain  witness  at  time  of  trial,  not  operate  as.      Tilley  vs.  State^sST- 

26.  Newly  discovered  evidence  merely  cumulative,  no  ground  of.     Niles  vs. 

State,  S57' 

27.  Discretion  not  abused  in  ordering  new  trials  in  these  cases.     Mercer  vs. 

Robert ;  Durden  dr»  Bro.  et  al.  vs.  Austell ;  Cohen  &*  AffnJto  vs.  SiK 
Ex.  Co.,  S5^' 

28.  Newly  discovered  evidence  of  facts  within  knowledge  of  witnesses  ex- 

amine<l  on  trial,  not  authorize.     Phillips  vs.  Ocmulgee  Mills,  6jj. 

29.  Though  court  erred  in  isolated  portions  of  charge,  yet,  when  taken  as 

whole,  law  of  case  was,  in  substance,  presented,  and  verdict  right,  new 
trial  not  ordered.     Ibid. 

30.  Objections  arising  upon  face  of  verdict  urged  against  making  of  decree 

and  overruled  ;  same  matters  may  be  included  in  motion  for  new  trial 
subsequently  made.     LaJte,  guardian,  vs.  Hardee,  667. 

31.  Newly  discovered  evidence  to  effect  that  witne«:s,  who  has  died  since 

testifying,  made  previous  statements  in  conflict  with  his  evidence,  no 
ground  for  new  trial.     Ibid. 

32.  Want  of  fullness  in  verdict,  or  failure  to  embrace  therein  every  material 

issue  of  fact,  is  cause  for  new  trial  in  an  equity  cause.     Ibid. 
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33.  Witnesses  examined  as  to  condition  of  pistol  used,  and  as  to  whether  or 
not  defendant  shot  deceased,  all  additional  evidence  on  these  points  is 
cumulative.     O* Shields  vs.  State,  6g6. 

NON-SUIT.     See  Practice  in  Superior  Court,  6. 

NOTICE.  See  Vendor  and  Purchaser,  8-10,     Trusts,  8,  10,  11, 

NUISANCE. 

1.  Stopping  or  impeding  a  private  way  is  a  private  nuisance.     Salter  vs. 

Taylor,  jio. 

2.  May  be  abated  by  a  proceeding  before  two  justices  and  a  jury,  under 

sections  4094  and  4098  of  Code.     /did. 

PARTITION.     See  Equity,  23. 

PARENT  AND  CHILD.     See  Husband  and  m/e,j. 

PARTNERSHIP. 

1.  Letter  slating  writer  to  be  interested  in  firm,  and  requesting  that  goods 

be  sold  to  firm  on  time,  charges  writer,  as  partner,  for  all  goods  sold 
until  notice  of  dissolution.     Carmichael  vs.  Greer ^  Lake  6r*  Co.,  116. 

2.  Retiring  partner  must  give  and  prove  notice  to  protect  himself.     Ibid. 

3.  Letter,  in  this  case,  imports  interest  as  partner  and  not  liability  as  guar- 

antor.    Ibid. 

4.  To  constitute  one  a  partner  as  to  third  persons,  only  necessary  that  he 

should  hold  himself  out  as  such,  though  he  be  not  in  fact  interested  in 
profits  and  losses.     Ibid. 

5.  Not  error  to  exclude  fact  that  other  partner,  in  absence  of  litigating  de- 

fendant, used  firm  name  in  other  transactions.     Ibid. 

6.  Suit  against  survivor  and  administratrix  of  deceased  partner.     Plaintiff 

dismissed  as  to  former.  No  allegation  that  firm  was  insolvent  though 
survivor  had  gone  into  bankruptcy  individually.  No  issuable  defense 
being  filed  on  oath,  judgment  was  rendered  against  the  administratrix 
alone :  Held,  that  the  judgment  should  be  arrested,  the  administratrix 
having  been  absent  from  the  state,  and  having  had  no  notice  that  the 
case  had  been  dismissed  as  to  her  co-defendant.  Pullen,  adm^x,  vs. 
Whitfield,  174. 

7.  Law  firm  which  undertook  to  collect  for  percentage  on  amount  realized 

dissolved ;  partner  who  remained  in  charge  of  case  bound  by  original 
contract  as  to  fees.     Moses  vs.  Bagley  dr»  Seivell,  283. 

8.  Bill  by  one  partner  against  others  for  settlement  of  discontinued  busi- 

ness, also  for  share  of  profits  in  other  business  not  discontinued,  ver- 
dict for  profits  of  latter  business  accruing  after  commencement  of  suit 
not  sustained,  especially  as  the  bill  did  not  seek,  or  the  verdict  provide 
for,  a  settlement  of  such  business.  IVadley,  Jones  &*  Company  vs. 
Jones,  S2g. 

9.  Suit  against  partners  for  share  of  past  profits,  verdict  should  be  against 

those  only  who  have  received  more  than  their  proportion,  unless  some 
reason  appears  why  others  should  refund.     Ibid. 

10.  When  firm  charges  certain  members  with  exclusive  management  of 

business,  agreeing  that  they  shall  pay  over  to  each  of  the  others,  sepa- 
rately, his  share  of  the  profits,  each  member  may  sue  separately,  at 
law,  therefor.     Ibid. 

11.  But  suit  must  be  in  county  where  managing  partners  reside.     Ibid, 


744  INDEX. 

12.  Articles  deny  to  one  power  to  purchase  without  written  consent  of  other 

two,  sales  made  to  one  by  persons  with  notice,  for  use  of  firm,  without 
such  consent,  held  made  on  individual  credit  of  partner.  Radcliffe  & 
Lamb  vs.  Vomer  6r*  EUingtoH,  42^, 

13.  Produce  of  business  to  be  sent  to  certain  factors  and  held  till  sold  by 

consent  of  all  the  partners;  purchaser  with  notice,  on  sale  without 
such  consent,  acquires  no  title.     Ibid, 

14.  Proceeds  of  firm  property  realized  by  wrongful  sale  not  subject  of  set-off 

in  suit  against  some  of  the  partners  only.  Other  member  should  be 
brought  in  and  equitable  grounds  alleged.     Ibid. 

15.  Creditors  having  in  hand  firm  assets  which  they  claim  as  their  own  un- 

der purchase  from  one  partner,  not  bound  by  promise  made  to  other 
partners  to  sell  and  apply  proceeds  to  debt,  if  promise  is  retracted  be- 
fore acted  on.     Ibid. 

16.  Value  of  p>artner*s  interest^v^hen  sold,  cannot  be  shown  by  proof  of 

transactions  of  firm  with  third  persons  after  sale ;  nor  by  judgments 
against  new  firm.     Dortic  vs.  I>H^as,  484, 

17.  Declarations  as  to  value  of  partner's  interest,  not  connected  with  any 

specific  statement  touching  property,  liabilities,  etc.,  are  not  represen- 
tations of  fact,  but  expressions  of  opinion.     Ibid. 

18.  Separate  firms  doing  business  in  different  states,  but  composed  of  same 

persons,  bankruptcy  of  one  firm  covers  debts  and  assets  of  both.  Bal- 
lin  <Sr»  Co.  et  ai.,  vs.  Ferst  6-  Co.  etal.,  ^46. 

19.  Draft  on  firm  and  acceptance  by  partner  in  individual  name,  binds 

partnership.     PanneU  &*  yones,  vs.  Phillips^  jr.,  &*  Co.,  for  use,  61S. 

PAWN. 

1.  Tender  on  day  debt  became  due  terminates  right  of  creditor  to  retain 

possession  of  pledge  held  as  collateral  security.     McCalla  vs.  Clark, 

SJ- 

2.  If  debtor  be  in  default,  the  refusal  of  the  creditor  to  return  pawn  on  ten- 

der, will  not  constitute  conversion,  if,  on  same  day,  before  situation  of 
parties  is  changed,  he  retract  his  refusal  and  offer  to  restore  pledge  if 
tender  be  enlarged  so  as  to  cover  charges  which  he  has  lawfully  paid. 
Ibid. 

3.  Assessments  upon  stock  pawned  to  creditor,  paid  by  him,  are  charges 

upon  it  which  must  be  refunded  by  debtor.     Ibid. 

4.  Debt  and  charges  are  pertinent  matters,  by  way  of  recoupment  or  in 

mitigation  of  damages,  on  trial  of  trover  for  conversion  of  pledge. 

PEDDLER.     See  Tax,  7. 
PERSONALTY.     See  Evidence,  14,  iS- 

PLEADINGS. 

1.  Where  original  debt  was  barred,  but  plaintiff  relied  on  new  promise  to 

pay  part  thereof  which  was  cause  of  delay  in  suit,  the  detriment  aris- 
ing from  such  delay  should  be  distinctly  alleged.  Stovall  vs.  Hairs- 
ton,  g. 

2.  Facts  not  set  out  with  sufficient  fullness,  remedy  is  by  special  demurrer 

so  as  to  give  plaintiff  opportunity  to  amend.  Ordinary,  for  use,  etc., 
vs.  Smith  et  al.,  /^. 

3.  Specifics,  note  payable  in,  may  be  sued  in  short  form,  authorized  by  act 

of  1847.     Bank  of  Americus,vs.  Rogers,  2g. 

4.  Cause  of  action  apparent  from  declaration  and  copy  contract  attached, 

sufficient.     Ibid ;  Lester  vs.  Pied,  and  ArL  Life  Ins.  Co,,  47J, 
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5.  Act  of  August  23d,  1872,  which  authorizes  persons  other  than  defend- 

ants of  record  to  make  defense  to  actions,  unconstitutional,  as  body 
differs  from  title.     Nat,  B*k.  of  Aug.,  vs.  So.  For.  Man.  Co.  et  al.,  j6. 

6.  That  plea  containing  substantial  defense  concludes  improperly,  no  ground 

to  strike.     McCalla  vs.  Clark,  jj. 

7.  Claim  which  sets  out  deed  demurred  to,  execution  of  deed  is  thereby  ad- 

maited,  and  claim  will  not  be  dismissed  for  want  of  probate  to  admit 
deed  to  record.     Fulcher,  vs.  Royal  et  al.,  ej^rs,  68. 

8.  If  any  part  of  plea  be  good  in  substance,  general  demurrer  should  be 

overruled,  cut  court  should  direct  uncertainty  cured  by  amendment, 
and  if  party  refuses  to  amend,  plea  should  be  stricken  as  on  special 
demurrer.     Finney,  vs.  Cadwallader,  trustee,  75. 

9.  Cause  of  action  defectively  set  forth,  cured  by  verdict.   Aug.  and  Sum, 

R.  R.  Co.,  vs.  Rem,  126;  IVilson  dr»  Co.  vs.  Sprague  Mow.  M.  Co., 
672. 

10.  Parties  not  set  out  with  sufficient  certainty  to  ascertain  who  are  de- 

fendants to  suit,  judgment  cannot  be  rendered.  Vamell,  agent,  et  al., 
vs.  Speer,  agent,  ij2. 

11.  To  suit  for  balance  of  purchase  money  defendant  pleaded  that  plaintiff 

and  W.  had  agreed  that  he  should  pay  such  balance  on  a  note  held  by 
W.  against  plaintiff.  A  demurrer  thereto  was  properly  sustained.  The 
plea  showed  no  vested  interest  in  W.  which  would  prevent  the  revoca- 
tion of  any  authority  given  him  by  plaintiff.    IVimderly  vs.  Bryan,  rg8, 

12.  General  issue,  record  of  former  recovery  inadmissible  under.     Only 

such  evidence  admissible  as  disproves  plaintiff's  cause  of  action ;  all 
matters  in  satisfaction  and  avoidance  must  be  specially  pleaded,  yones 
vs.  Lavender,  228. 

13.  Former  recovery  admissible  under  plea  setting  up  former  suit,  unless  ob- 

jected to  on  account  of  insufficiency  in  plea.     Ibid. 

14.  Statement  in  bill  of  exceptions  that  evidence  was  objected  to  without 

specifying  ground,  not  reach  defective  pleading.     Ibid. 

15.  Demurrer  to  defective  plea  comes  too  late  after  all  the  evidence  is  in 

which  could  have  been  admitted  under  it  if  duly  amended.     Ibid. 

16.  Demurrer  to  plea  presumed  to  have  been  general ;  imless  it  app)ears  in 

the  bill  of  exceptions  that  it  was  special,  the  supreme  court  will  not 
pass  on  the  form,  but  only  on  the  substance.     Ibtd. 

17.  Where  the  plaintiff  might,  without  any  new  act  on  the  part  of  defendant 

after  a  former  suit  was  commenced,  have  sustained  damage  between 
the  time  of  instituting  that  suit  and  the  time  of  instituting  the  present 
suit,  and  such  damage  might  have  resulted  from  the  same  positive  acts 
complained  of  in  the  former  suit  by  reason  of  the  longer  continuance 
.  of  the  state  of  things  which  those  acts  established,  a  verdict  for  de- 
fendant in  the  former  suit  is  not  conclusive  upon  the  plaintiff  in  the 
latter.     Ibid. 

18.  Identity  between  the  two  suits  complete,  record  of  former  is  complete 

bar,  whether  pleaded  technically  as  an  estoppel,  or  given  in  evidence. 
Ibid. 

19.  Rule  enough  in  Georgia  pleading  to  require  that  allegata  et  probata 

should  correspond.     Story  vs.  Kemp  et  al.,  276, 

20.  Strict  pleading  not  required  in  justice  courts,  and  omission  of  word 

"as"  before  executor,  not  vitiate  proceeding.  Dorsey,  ex*r,  vs. 
Black,  j/5  /  Fry  vs.  Shehee,  208. 

21.  Former  recovery  to  be  valid  plea,  must  show  both  parties  bound.   Brad- 

ley vs.  Briggs,  admW,  SS4* 
Vol.  lv.  48. 
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22.  Ejectment,  in  pleading  usuiy  for  purpose  of  aroiding  deed,  same  partic 

ularity  as  in  actions  for  money  unnecessazj.  Carsweil  vs.  Hartridgt 
412. 

23.  Fraud  or  duress  relied  on  to  defeat  deed,  facts  constitoting  same  mas 

be  specially  set  forth.     Ihid. 
34.  Motion  for  new  trial,  even  when  rule  nisi  is  granted  thereon,  is  bol 
pleading ;  the  rule,  until  made  absolute,  is  no  judgment  of  court  adjndi< 
eating  matters  of  fact  stated  in  motion.     Thompson  vs.  Ga.  R.  R.  & 
B.  Co.,  4j8. 

25.  Where  plea  of  security  sets  up  discharge  by  act  of  creditor  which  in- 

creased risk,  facts  must  be  alleged.     Stewart,  adm*r,  vs.  Barrow,  ej^r, 

604. 

26.  Corporation,  in  acti<m  on  contract,  need  not  arer  how,  or  by  what  au- 

thority, it  was  incoporated,  nor  aJlege  itself  to  be  a  corporation.  WU- 
cox  &*  Co.  vs.  Sprague  Mow.  M.  Co.  672. 

27.  If  re4uisite,  defect  cured  by  verdict.    Jhid. 

28.  Where  agent  of  several  insurance  companies  as  principal,  and  otheis  as 

securities,  obligate  themselves  to  each  of  said  companies,  conditioned 
on  the  faithfid  performance  by  said  agent  of  his  duties,  joint  suit  hj 
companies  cannot  be  maintained.  Germania  F.  Ins.  Co.  et  al.,  vs. 
Hawks  et  al.,  674. 

PLEDGE.    See  Pawn. 

POWERS. 

1.  Authority  to  collect  amount  due  to  plaintiff  and  appropriate  it  to  cbum 

against  latter,  revoked  by  suit  by  plaintiff  against  debtor.  Wimberly 
vs.  Bryan,  ig8. 

2.  Power  in  trustee,  with  consent  of  life  tenant,  to  sell,  mortgage,  or  other- 

wise dispose  of  properly,  reinvesting  proceeds  subject  to  same  uses,  not 
authorize  mortgage  to  secure  debt  contracted  in  tmstee^s  business  as  a 
merchant.     Gut/martin  dr*  Co.  et  al.  vs.  Stevens  et  at.,  20 j. 

3.  Power  of  appointment  annexed  to  estate  for  life,  not  abridged  by  subse- 

quent direction  in  same  will,  that  in  case  tenant  for  life,  who  is  donee 
of  power,  shall  marry,  she  and  her  husband  shall  give  bond  for  the 
forthcoming  of  the  property  at  the  termination  of  the  life  estate  "  to  be 
disposed  of  as  before  mentioned,"  there  being  no  disposition  before 
mentioned,  other  than  that  involved  by  an  exercise  of  the  power.  New 
et  al.  vs.  Potts,  ex'r,  420. 

4.  Neither  the  marriage  of  the  tenant  for  life,  nor  the  failure  to  give  bond 

after  marriage,  curtailed  the  power.     Ibid. 

5.  Power  of  disposition  in  testator's  widow,  unlimited  as  to  beneSciaries, 

may  be  exercised  in  favor  of  second  husband.     Ibid. 

6.  That  the  exercise  of  a  limited  power  in  respect  to  one-half  the  property 

was  collusive  or  illusory,  not  invalidate  exercise  of  unlimited  power  as 
to  other  half.     Ibid. 
6.  Perversion  of  power,  what  constitutes,  is  question  for  court ;  whether 
evidence  establishes  perversion,  is  for  jury.     Ibid. 

8.  Abuse  of  power  not  corrected  at  instance  of  beneficiaries  who,  by  fiur 

sale,  have  parted  with  their  interest.     .Ibid. 

9.  Although  mayor  of  Macon,  in  conveying  certain  advance  fronts,  (form- 

erly street  or  common,)  could  only  convey  to  owners  of  lots  abutting 
thereon,  yet,  where  one  of  such  owners  was  a  trustee,  holding  for  use 
of  woman  and  child,  as  tenants  in  conmion,  the  mayor's  deed  would 
not  necessarily  vest  a  like  estate ;  but  might,  by  express  declaration  d 
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trust  to  that  effect,  convey  estate  for  use  of  woman  for  life,  with  re- 
mainder to  child.     Batemore  vs,  Davis,  ^04. 

PRACTICE  IN  EQUITY.    See  E^ity,  /,  4, 6,  g,  14, 16, 17,  tg,  27-30. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Special  demurrer,  remedy  is  by,  where  facts  are  not  alleged  with  suffi- 

cient fullness,  in  order  to  give  plaintiff  opportunity  to  amend.  Ordi- 
nary, for  use,  vs.  Smith  et  aL,  ij. 

2.  Movant  may  dismiss  motion  after  court  has  orally  announced  its  purpose 

to  grant  same.     Cherry  vs.  Home  Building  and  Loan  Association,  ig. 

3.  Plea  stricken  on  demurrer,  testimony  to  support  defense  set  out  therein 

should  be  excluded.     Speer  vs.  Tinsley  et  al.,  8g. 

4.  Practice  in  the  Augusta  circuit  of  trying  the  issue  on  traverse  of  gar- 

nishee's answer  before  suit  against  principal  debtor,  not  interfered 
with.      Wilson  vs.  Bank  0/  Louisiana  et  al.,  g8. 

5.  Admission  agreed  upon  by  counsel,  as  to  facts  in  case,  not  withdrawn 

after  position  of  parties  has  been  substantially  changed.     Ibid. 

6.  Some  testimony  supporting  case,  error  to  non-suit,  even  if  evidence 

would  have  been  excluded  if  objected  to.  Jones,  assignee,  vs.  Mobile 
and  Girard  Railroad  Company,  122. 

7.  Agreement  as  follows  :   "  By  the  agreement  of  counsel  that  the  consid- 

eration in  the  above  stated  case  was  that  of  negro  property — ordered 
that  the  judgment  be  set  aside  :"  Held,  that  the  consent  of  counsel  ex- 
tended only  to  the  nature  of  the  consideration,  and  not  to  the  rendi- 
tion of  the  judgment.     Jones,  executrix,  vs,  Killebrew,  i^j. 

8.  Request  to  deliver  written  charge,  error  to  make  verbal  additions.     Fry 

vs.  Shehee,  208. 

9.  Testimony  excluded  as  illegal  on  motion  of  claimant,  cannot  be  invoked 

by  him  as  legal  for  other  purpose.     Ibid. 

10.  Counsel  are  required  to  know  on  what  dockets  their  cases  are  entered. 

Want  of  knowledge  resulting  in  absence  of  preparation,  no  ground  to 
postpone.     Ibid. 

11.  "Where  witness  referred  to  book  in  his  pocket  as  containing  statement  of 

account  material  to  issue,  court  should  require  its  production.  Daniel, 
vs.  State,  222. 

12.  Even  though  party  might  urge  principle  of  estoppel  resulting  from  sale, 

yet  he  may  consent  that  proceeds  shall  stand  in  place  of  property,  and 
will  be  bound  by  judgment  rendered  on  this  basis.  Murphy,  vs. 
Vaughn,  adm'r,  361. 

13.  Declarations  respecting  title  admitted  without  objection,  there  being 

some  evidence  of  an  accompanying  possession,  but  also  strong  proof 
to  the  contrary,  court  should  leave  final  determination  of  this  ques- 
tion to  jury.     Brown  vs.  Oattis,  416. 

14.  Intricate  case  called  late  on  Saturday,  last  day  of  term,  should  be  post- 

poned to  next  term.  In  no  event  should  arguments  be  curtailed  to 
extent  disproportionate  to  materials  to  be  handled.  VanDyke,  vs. 
Martin  et  al.,  466. 

15.  Verdict  in  action  on  contract  where  no  defense  is  filed  on  oath,  illegal. 

Lester,  vs.  Pied,  and  Arl.  Life  Ins.  Co.,  47J, 

16.  All  of  letter  need  not  be  read  by  party  introducing.     Either  party  may 

read  therefrom.     Ibid. 
.17.  Receivers,  leave  t«  sue  improvidently   granted,  should  be    revoked* 
Henderson,  vs.  Walker  et  al.,  receivers,  481. 
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1 8.  Judge  may  direct  amendment  of  {headings.  Baxemore^  vs.  Davis,  so^ 

19.  Discovery  waived,  jury  may  be   cautioned  during  reading  of  answe 

that  it  is  not  to  be  regarded  as  evidence.     Ibid. 

20.  Concluding  counsel  cannot  read  or  comment  upon  anthorities  which  ai 

neither  read  nor  produced  in  the  opening.  Court  has  no  power  t 
compel  him  to  furnish  books  to  opponent.     Ibid. 

21.  If  court  agrees  with  counsel,  judge  may  so  state  when  argument  open 

or  afterwards,  in  order  to  render  unnecessary  production  of  authority 
Ibid, 

22.  Court  may  ask  counsel,  in  presence  of  iuiy,  why  certain  claase  of  muni 

ment  of  title  in  evidence  should  not  be  construed  to  have  legal  effec 
adverse  to  right  claimed.     Ibid.   . 

23.  Counsel  interrupting  another  for  misstating  testimony  should  addres 

court.  When  this  rule  is  violated,  court  may,  in  peremptorily  puitio| 
end  to  irregularity,  observe  to  jury,  that  when  counsel  differ,  it  is  theii 
function  to  decide.    Ibid. 

PRACTICE  IN  THE  SUPREME  COURT. 

1 .  New  trial  not  ordered  because  of  error  in  overruling  challenge  to  array 

of  jury,  when  ground  of  challenge  does  not  appear.  Thampom  vs. 
State,  47. 

2.  Exception  to  judgment  allowing  nufu  pro  tunc  entry  must  be  taken  at 

term  when  rendered,  otherwise  it  will  not  be  heard  on  bill  of  excep- 
tions filed  at  trial  term.     Gwinn  vs.  Smith,  14^- 

3.  Statement  that  evidence  was  objected  to  without  ^)ecifying  ground,  not 

reach  defective  pleading,     jines  vs.  Lavender,  z^S. 

4.  Unless  demurrer  to  plea  appears  to  have  been  special,  supreme  comt 

win  pass  only  on  substance  and  not  on  form.    Ibid, 

5.  Suggestion  of  diminution  of  record  should  be  made  in  writing,  verified 

by  affidavit  on  or  before  the  calling  of  the  case.     Cory  vs.  State,  2j6. 

6.  \Miere  record  shows  that  the  offense  was  charged  to  have  been  commit- 

ted with  the  consent  of  the  owner,  when  it  should  have  been  withoat 
such  consent,  conviction  in  court  below  cannot  be  sustained.     3id. 

7.  Mandamus  directing  sheriff  to  accept  illegality  and  to  refrain  from  sell- 

ing property,  was  prayed  for.  The  judge  ordered  sheriff  to  accept 
illegality,  or  to  show  cause  at  next  term  to  contrary,  and  in  the  mean- 
time to  suspend  sale.  Judgment  held  to  be  interlocutory,  and  not  subject 
to  review  until  case  was  disposed  of.    IVheeler,  sktriff,  vs.  Walker,  2s(>' 

8.  The  judgment  was  not  an  injunction.     Ibid. 

9.  Writ  of  error  to  refusal  to  dissolve  injunction  not  heard  in  speedy  man- 

ner provided  by  sections  3213,  3214  of  Code.  Such  sections  refer 
granting  or  refusal  to  grant  injunctions,  receiverships,  etc.  Kaufman 
et  at.,  vs.  Ferst  <5r*  Co.  etal.,  j^o. 
la  Such  writ  of  error  not  dismissed  because  returnable  to  term  in  se^on, 
but,  at  the  option  of  plaintiff  in  error  will  be  entered  for  next  term. 
Ibid. 

1 1 .  Writ  of  error  to  judgment  on  habeas  corpus  not  dismissed  because  time 

covered  by  sentence  has  expired  before  argimient  LarJt  vs.  Statt,  4SS 

12.  For  the  bill  of  exceptions  to  show  that  a  rule  nisi  was  granted  upon  a 

motion  for  new  trial  which  alleged  certain  grounds,  that  the  new  iriil 
was  refused,  and  such  judgment  excepted  to,  no  verification  of  mat- 
ters of  fact  alleged  in  motion.  Thompson  vs.  Georgia  RaiircaJ  and 
Banking  Company,  4^8. 

13.  Facts,  to  be  accepted  as  true,  must  be  verified  by  some  direct  statcmcBt 

of  judge.     Ibid. 
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14.  Record  not  enable  court  to  examine  alleged  errors,  judgment  will  be 

affirmed.  Van  Dyke  vs.  Martin  et  al.^  466  ;  Nicol  6*  Davidson  vs, 
Crittenden,  4gj  ;    Vomer  et  al.  vs.  Vomer  et  ai.,  jyj. 

15.  Exceptions  pendente  lite,  not  adjudicated  until  case  is  disposed  of  below. 

Baliin  &*  Co.  et  al.  vs,  Ferst  &*  Co.  et  al.,  J46, 

16.  Right  judgment  not  reversed  because  predicated  in  whole  or  in  part  on 

wrong  reason.     Sadattie,  adm*r,  vs.  Baggs,  ^72, 

17.  Approval  of  brief  of  evidence  by  court  must  appear.     Spencer  et  al.  vs, 

Georgia  R.  R.  and  Banking  Co.,  ^84. 

18.  Cross-bilLs  of  exception  sued  out,  constitute  distinct  cases,  and  full  costs 

must  be  taxed  in  each  case.  Kehler  &*  Bro.  et  al.  vs.  Jack  Man.  Co. 
et  al.,  6jg. 

19.  Record  cannot  be  waived  by  agreement  of  counsel.     Hammett  vs.  Mor- 

ris, 644. 

20.  Where,  pending  motion  to  dismiss  on  account  of  absence  of  record,  it 

arrives,  and  it  appears  that  such  paper  would  have  been  forwarded  in 
time  had  it  not  been  for  the  act  of  the  moving  party,  the  writ  of  error 
will  not  be  dismissed.     Ibid. 

PRESCRIPTION. 

1.  Fraud  necessary  to  defeat  title  by,  must  be  such  as  affects  conscience 

with  bad  faith.     Brady  et  al.  vs.  fValters,  2^. 

2.  Deed  from  mortgagor  with  seven  years*  possession,  not  create  prescrip- 

tive title  as  against  mortgage  where  latter  was  legal  and  recorded  in 
time.  Fry  vs.  Shehee,  208. 

PRESUMPTIONS. 

1.  Where  words  of  prior  act  are  omitted  from  Code,  presumed  to  have 

been  intentional.  Miller^  odnCr,  vs.  Southwestern  R,  R.  Co. ;  Lovette, 
adnCr,  vs.  Some,  14J. 

2.  Where  one  of  several  attorneys  fails  to  make  affidavit  to  his  ignorance 

of  material  fact,  he  will  be  presumed  to  have  had  knowledge.  Brown 
vs.  Oattis,  416. 

3.  Original  of  recorded  deed  in  possession  of  person  in  another  state,  not 

a  party  to  suit,  there  is  no  presumption  that  a  notice  to  produce  would 
be  available.     Ibid. 

4.  Remote  consequences  of  acts,  person  not  presumed  to  intend.     Nicol  &* 

Damdson  vs.  Crittenden,  4gy. 

5.  Fraudulent  intent  of  sale,  not  presumed  as  matter  of  law.     Ibid. 

6.  Failure  to  produce  evidence  within  power  of  party,  presumed  prejudi- 

cial, but  jury  must  determine  whether  case  on  trial  is  one  in  which 
such  presumption  arises.     Ibid. 

7.  Cellar  doors  opening  on  sidewalk  continuously  left  open,  notice  pre- 

sumed to  city  authorities.     Chapman  vs.  Mayor  etc.,  of  Macon,  ^66. 

PRINCIPAL  AND  AGENT. 

1.  Act  of  agent  under  seal,  ratification  must  be  with  same  solemnity.  Pol- 

lard 6-  Co.,  vs.  Gibbs,  sheriff,  et  al.,  4^. 

2.  Garnishment  requiring  agent  of  railroad  to  answer  what  he  owes  de- 

fendant, not  support  judgment  against  company.  Vamell,  agent,  et  al., 
vs.  Speer,  agent,  /J2. 

3.  Actual  notice  of  mortgage  to  agent  who  purchases  for  principal,  is  no- 

tice to  latter.     Fry  vs.  Shehee,  208. 
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4.  Husband  may  be  agent  of  wife  in  management  of  separate  estate.  Kil- 

ler vs.  Mayor f  Straus  &*  Baum,  406. 

5.  Notice  to  agent  of  prior  contract  of  sale  while  promoting  purchase,  is 

notice  to  principal,  though  trade  be  finally  consummated  by  latter.  Bry- 
ant ft  al.  vs.  Booze,  4jZ. 

6.  Admission  of  one  tenant  in  common  that  person  was  agent  of  both  in 

promoting  purchase,  not  bind  the  other.     Ibid. 

7.  Resident  agent  of  non-resident  debtors  may  be  made  party  for  purposes 

of  discovery.     Ballin  &*  Co.  et  al,  vs.  Ferst  &*  Co.  et  al.,  ^46. 

PRINCIPAL  AND  SECURITY. 

1.  Illegality,  defenses  which  surety  may  set  up  by.  Hamhrickvs,  Crawford^ 

335- 

2.  Levy  upon  cotton  and  subsequent  delivery  of  same  by  sheriff  to  prind- 

]>al,  discharges  surety  to  extent  of  value.  Lumsden  vs.  Leonard,  ^x^r, 
374- 

3.  Removal  of  prbperty  from  one  county  to  another  by  principal,  by  per- 

mission of  creditor,  not  discharge  surety,  in  the  absence  of  considen- 
tion  for  such  consent.     Ibid. 

4.  Neglect  of  judgment  creditor  for  four  years  to  levy  upon  realty  sold  by 

principal  debtor,  by  which  it  was  discharged  from  lien,  not  release  sure- 
ty, in  absence  of  notice  to  creditor  to  levy.     Ibid. 

5.  Non-action  by  creditor  not  release  surety  unless  it  makes  unproductive 

some  collateral  security,  or  is  based  upon  a  consideration,  or  there  has 
been  notice  to  proceed.     Ibid. 

6.  Employment  of  attorney  by  principal  to  defend  sci,  fa.  not  bind  security 

for  fees.     Daly  et  at.,  vs.  Hints  &*  Hobbs,  470. 

7.  Counter-affidavit  to  proceeding  to  foreclose  crop  lien  and  replevy  bond 

given.  Verdict  simply  finding  that  defendant  was  entitled  to  certain 
credit.  Case  thus  stood  until  second  term  of  court  when  nunc  pro  tunc 
judgment  was  entered  against  principal  and  securities.  Error,  espe- 
cially as  it  did  not  appear  that  latter  had  had  their  day  in  court.  Wicker 
vs.  IVoods  6f  Co.,  647. 

8.  Indulgence  by  creditor  to  principal  for  valuable  consideration,  whether 

with  or  without  knowledge  of  security,  discharges  latter,  provided  cred- 
itor knew  that  he  signed  as  security.     Stewart,  adnCr,  vs.  Parker,  6j6. 

9.  Where  holder  gives  time  to  acceptor,  and  informs  drawer  that  acceptor 

has  arranged  draft  with  him,  which  induced  drawer  to  allow  amount 
thereof  to  acceptor  in  settlement,  drawer  is  discharged.  /%^A  vs.  Cox, 
662. 

10.  Where  plea  set  up  discharge  from  act  of  creditor  which  increased  risk, 

facts  must  be  alleged.     Stewart,  adm'r,  vs.  Barrow,  ex*r,  664. 

11.  Neither  the  omission  of  some  act  not  specially  enjoined  by  law,  nortbe 

commission  of  some  act  expressly  authorized  by  law,  by  the  creditor, 
which  tends  to  increase  the  risk  of  the  security,  will  discharge.    Ibid. 

PROCESS. 
I.  Rule  nisi  for  contempt  of  court  charges  defendant  with  bribing  another 
to  warn  witnesses  to  avoid  subpoenas  issued  for  them  ;  answer  purges  of 
all  contempt,  and  no  evidence  to  sustain  traverse  of  solicitor  general ; 
fine  of  $100  00  set  aside.  Dobbs  vs.  State,  2y2. 
Z.  Such  rule  for  contempt  cannot  be  predicated  upon  subpoenas  issued  in 
blank  as  to  parties.     Ibid. 

PROMISSORY  NOTES.     See  NegoHabU  Instruments,  1-4^  7. 
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PROTEST.     Sec  Negotiable  Instruments,  ^. 

RAILROADS. 

1.  Action  against  street  railroad  company  for  damages  from  careless  driv- 

ing over  sharp  curve  and  sudden  elevation,  competent  to  show  that 
defendant  had  altered  curve  since  accident.  Augusta  and  Summer- 
viUe  Railroad  Company  vs,  Renz,  126. 

2.  Standing  on  platform  of  street  railroad  car,  in  absence  of  notice  to  con- 

trary,  not  such  negligence  on  part  of  plaintiff  as  to  prevent  recovery. 
Ibid, 

3.  Running  of  cars  on  street  railroad  on  Sabbath,  is  work  of  necessity. 

Ibid. 

4.  Garnishment  requiring  agent  of  railroad  to  answer  what  he  owes  de- 

fendant, not  support  judgment  against  company.  Vamell,  agent ,  et  al,, 
vs.  Speer,  agent,  ij2. 

5.  Employee  using  defective  machinery,  cannot  recover  for  damages  re- 

sulting therefrom.     Johnson  vs.  Western  and  Atlantic  R.  R.  Co.,  i^j. 

6.  Homicide  of  another,  right  to  recover  limited  by  Code  to  widow  or 

children  of  deceased.  Miller,  adm^r,  vs.  Southwestern  Railroad  Co. ; 
Lovette^  adm^r,  vs.  Same,  14.3. 

7.  Employee  cannot  recover  unless  without  fault  himself,  even  though  act- 

ing under  orders  of  superior.  Western  and  Atlantic  Railroad  Com- 
pany vs.  Adams,  2yg» 

8.  Receivers  of  railroad  not  subject  to  suit  for  damages  to  employee  re- 

sulting from  negligence  of  co-employees  in  same  service.  Henderson 
vs.  Walker  et  al.,  receivers,  481. 

RECEIVERS.     See  Railroads,  8;  Equity,  23-2S* 
RECOUPMENT.     Stt  Set-off,  2. 

REGISTRY. 

1.  Voluntary  settlement  on  wife  must  be  recorded  within  three  months  to 

be  of  avail  against  creditors  without  notice.  Fulcher  vs.  Royal  et  al., 
ex'rs,  68. 

2.  Record  of  mortgage  is  notice  to  the  world.    Fry  vs.  Shehee,  208. 

3.  Marriage  settlement  executed  and  recorded  in  1S42,  was  embraced  in 

act  of  December  30th,  1847,  and  had  to  be  again  recorded.  Baze^ 
more  vs.  Davis,  ^04. 

4.  Record  of  settlement  or  trust  deed  is  only  constructive  notice  as  to  prop- 

erty therein  conveyed.  It  is  not,  of  itself,  notice  as  to  property  pur- 
chased by  trustee  with  proceeds  thereof.     Ibid. 

5.  Constructive  notice  by  public  record  is  no  substitute  for  actual  notice  in 

establishing  scienter  requisite  to  criminal  intention.  Pearson  vs.  State, 

REMAINDER.    See  Tenant  for  Life,  /. 

ROADS  AND  BRIDGES.     See  County  Matters,  2-S* 

RESCISSION. 

I.  To  avoid  contract  of  sale  on  8;round  of  false  representations  to  induce 
purchase,  the  plea  should  allege  that  they  were  false  and  fraudulent, 
and  so  known  to  the  party  making  them.  Kimbell  vs.  Moreland  et  al., 
exWs,  164. 
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2.  To  suit  to  recover  purchase  money  paid  on  account  of  failure  of  title, 
or  upon  basis  of  rescission  for  fraud,  the  defendant  pleaded  the  general 
issue,  and  special  plea  setting  up  indebtedness  to  him  for  balance  of 
purchase  money ;  error  to  exclude  evidence  sustaining  such  second 
plea.     McDonald  vs,  Beall,  288. 

3.  Vendee  seeking  to  recover  purchase  money  paid,  treating  contract  as  re- 
scinded, must  account  for  us4-  while  in  possession.     Ibid. 

4.  Right  to  recover  dependent  upon  whether  plaintiff  has  been  evicted 
from  certain  lands  presents  question  for  jury.     Ibid, 

5.  To  authorize  recovery  of  purchase  money  on  basis  of  rescission,  there 
being  no  warranty,  vendee  must  show  such  fraud  as  would  authorize 
rescission.     Ibid. 

6.  If,  pending  an  offer  by  one  partner  to  sell  out  to  another,  a  third  mem- 
ber, having  better  opportunities  of  knowledge  than  either  of  the  others, 
voluntarily  expresses  a  pretended  opinion,  they  believing  him  sincere, 
neither  of  the  others  will  be  responsible  for  his  want  <?  candor,  and 
the  sale  will  not  be  set  aside.    Dortic  vs.  Dugas,  484. 

7.  An  erroneous  opinion,  common  to  both  parties,  as  to  value,  not  such  mis- 
take of  fact  as  will  authorize  rescission.     Ibid. 

8.  With  eaual  opportunities,  for  knowing  the  truth,  party  failing  to  inform 
himself  must  take  consequence  of  neglect     Ibid. 

9.  This  not  a  case  for  rescission.    Ibid. 

SABBATH.     See  Railroads,  j  ;  Contracts,  13,  so. 

SALES— PRIVATE. 

I .  To  avoid  contract  of  sale  on  ground  of  false  representations  to  indocc 

purchase,  the  plea  should  allege  that  they  were  false  and  fraadulent, 

1^  and  so  known  to  the  party  making  them.     Kimbell  vs.  Moreland  et  al., 

€x*rs,  164. 
Y  2.  Purchaser  who  refuses  to  accept  and  pay  for  goods  according  to  con- 

?  tract,  liable  for  difference  between  such  price  and  market  value  at  time 

and  place  fixed  for  delivery.     Camp  vs.  Ham/in  &*  Bamum,  259- 
}*  3.  The  seller,  after  tender,  may,  if  goods  be  perishable,  sell  them  within  a 

reasonable  time,  at  auction,  in  the  market  of  delivery,  and  the  amount 
they  bring  will  be  evidence  in  ascertaining  the  damages.  Ibid. 
!4.  WTiere  it  appears  by  part  of  the  evidence  that  the  actual  value  was 
e<)ual  to  the  price,  the  seller  should  show  the  circumstances  under 
which  the  auction  took  place.  In  reference  to  this,  he  is  in  the  posi- 
tion of  a  party  accounting.     Ibid. 

5.  Purchase  money  of  goods  sold  to  defraud  creditors  cannot  be  collected. 
Heineman  vs.  Xewman^  262. 

6.  Fair  sale  at  full  price  by  legatee  to  executor  or  his  agent,  not  set  aside 
at  mere  election  of  legatee  after  years  of  acquiescence.  Sale  pritM 
fade  valid.     Xc7v  it  al,  vs.  Potts,  ^jrV,  420. 

7.  Crop,  sale  of  portion  before  seed  is  planted,  passes  no  title.  Noya  6* 
Co.  vs.  ycnkinsy  ^86 ;  See  Stephens  vs.  Tucker,  adm'r,^4j. 

8.  Cotton  advanced  to  be  returned  in  three  years  from  date,  contract  not 
illegal.     Phillips  vs.  Ocmulgee  Mills,  6jj. 

9.  Delivery  or  non-delivery  of  thing  sold,  is  question  of  what  was  inten- 
tion of  parties.     Ibid. 

See  Debtor  and  Creditor,  2, 3-1 1. 

SAVANNAH.     See  Tax,  /,  2. 
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SCALING  ORDINANCE.     See  Negotiable  Instruments,  7, 

SERVICE. 

1.  Where  a  foreign  corporation  did  business  in  this  state,  and  had  its  prin- 

cipal office  here,  service  upon  the  president  in  the  county  where  he  re- 
sided at  the  commencement  of  the  suit,  where  the  books  were  kept, 
and  where  the  stockholders  were  under  notice  to  meet,  valid,  although 
the  company  may  have  ceased  business.  Nat,  ffk,  of  Aug.  vs.  So. 
For.  Man.  Co.  et.  al.,j6. 

2.  Record  showing  service,  return  conclusive  until  traversed  according  to 

law,  unless  it  appear  that  the  court,  with  actual  service,  would  have 
had  no  jurisdiction.     Afaund  vs. /fTeattng,  jg6 ;  Lamdvs.  Dozter,67y 

3.  To  traverse  of  return,  sheriff  should  be  a  party.     LamA  vs.  Dozier,  677. 

4.  Traverse  must  be  made  at  first  term  after  notice  of  entry  of  service,  and 

fact  that  it  was  then  made  must  be  averred  and  proven  on  trial.     Ibid. 

SET-OFF  AND   RECOUPMENT. 

1.  Legacy  not  set-off  against  suit  by  executor  unless  estate  is  shown  in 

condition  to  be  distributed.     DodAs  vs.  ProtAro,  et  at.,  ex^rs,  yj, 

2.  Part  performance  on  both  sides,  and  one  seeks  to  recover  fruits  of  his 

partial  compliance,  other  may  recoup  damages  for  any  breach.  Finney 
vs.  Cadwallader,  trustee,  78. 

3.  Set-off  against  the  plaintiffs  pleaded ;  at  trial  admission  made  that  it  was, 

in  fact,  only  against  some,  set-off  not  allowed.  Story  vs.  Kemp  et  at,, 
rj6. 

4.  Torts  may  be  set  off  against  torts  and  contracts  against  contracts ;  but 

torts  cannot  be  set  on  against  contracts,  nor  vice  versa.  Ingram  vs. 
Jordan,  SS7. 

5.  When  a  note  which  is  the  property  of  two  jointly,  is  payable  to  one  only, 

or  bearer,  and  is  sued  in  name  of  payee,  neither  a  tort  nor  a  contract 
by  the  other  joint  owner  alone,  is  a  subject  matter  of  set-off,  without 
some  special  equitable  circumstance ;  mere  fact  that  plaintiff  is  citizen 
of  anodier  state  is  not  such  circumstance.     Ingram  vs.  Jordan,  jj6. 

6.  Proceeds  of  firm  property  realized  by  wrongful  sale,  not  subject  of  set-off 

in  suit  against  some  of  the  partners.  Other  member  should  be  brought 
in  and  equitable  facts  alleged.  Radcliffe  dr»  Lamb  vs.  Vamer  6*  El- 
liugton,  427. 

SLANDER. 

'  I.  "  Peter  Smith  told  lies,  and  swore  to  them,"  actionable  per  se.    Smith 

vs.  lVright,2i8. 

STATUTE  OF  FRAUDS.     See  Frauds^Statute  of. 

STATUTE  OF  LIMITATIONS.    See  Limitatims-^Statute  of. 

STREET  RAILROADS.    See  RaUroads,  3. 

SUBPOENA.     See  Process,  i,  2. 

TAX. 

I.  Savannah  has  authority  to  tax  all  private  real  estate   within  corpon^te 
limits,  not  expressly  exempted.  May  or,  etc.,  of  Sav.  vs.  LaRocke,jog. 
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2.  Lands  brought  within  corporate  limits  by  act  of  1838,  not  so  exemptecL 

Ibid, 

3.  Act  of  28th  February,  1874,  taxing  Atlantic  and  Gulf  Railroad  Com- 

pany an  amount  exceeding  one-£df  of  one  per  cent,  upon  its  annual 
net  income,  not  unconstitutional.  At,  &*  G.  R,  Ji,  Co,  vs.  StaU^  3/^; 
Sav,,  Grif.  &*  N,  A,  R,  R.  Co.  vs.  State,  SS7' 

4.  Sheriff's  deed,  based  on  sale  of  land  for  taxes,  inadmissible  unless  ac- 

companied hyji.fa.     Sabattie,  adm^r,  vs.  Baggs^si^- 

5.  Municipality  cannot  tax  non-resident  traders  differently  from  re^denL 

GouU  &»  Co.  et  al.  vs.  Mayor,  etc.,  of  Atlamta,  678. 

6.  Is  tax  on  amount  of  sales  made  by  itinerant  trader  a  tax  on  property, 

and  can  it  exceed  rate  per  cent  ad  valorem,  imposed  on  other  property 
taxed  ?     Qtutre.     Ibid. 

7.  Itinerant  trader,  what  constitutes.     Ibid. 

8.  Illegal  tax  ordinance  better  resisted  by  injunction  than  illegality,  when. 

Ibid. 

TENANT  FOR  LIFE. 

I.  Estate  not  forfeited  by  conveyance  of  whole  fee  in  1835.  Remainder- 
men could  not  enter  on  purchaser  until  death  of  tenant  for  life.  Sand- 
ford  vs,  Sandford,^^, 

TENANT  IN  CX>MMON. 

1.  Declaration  of  tenant  in  common  derogatory  of  common  title,  not  bind 

other.     Bryant  et  al,  vs.  Boou,  4j8. 

2.  Deed  to  trustee,  in  trust  for  woman  and  heir  of  her  deceased  husband, 

(there  being  but  a  single  child,)  conveys  estate  in  common.  Bazemore 
vs.  Dains,jo4. 

3.  If  tenant  in  common  improve  while  in  possession  and  claiming  to  be 

sole  owner,  co-tenant  not  chargeable  with  value  of  improvements  be- 
3rond  his  share  of  rents.     Ibid. 

TENDER.     See  Pawn,  i-j;  Equity,  ij. 

TRAP  FOR  CRIMINAL.    See  Criminal  Law,  4<^si. 

TROVER. 

1.  Debt  and  charges  are  pertinent  matters,  by  way  of  recoupment  or  in 

mitigation  of  damages,  on  trial  of  trover  for  conversion  of  pledge. 
McCatlavs.  Clark,  JS- 

2.  Damages,  plaintiff  not  entitled  to  recover  both  the  highest  proven  value 

and  3ie  interest.     Ware  vs.  Simmons,  g^. 

TRUST. 

1,  Conveyance  to  B,  wife  of  C,  for  her  sole  use,  and  for  use  of  children 

by  C,  creates  trust  in  B  for  uses  described*     Brady  et  al,^  vs.  Walters^ 

2,  Trust  not  executed  until  all  probability  of  birth  of  more  children  from  B 

by  C  had  become  extinct.     Ibid. 

3,  Legal  title  in  trustee  who  fails  to  sue  until  right  of  action  is  barred, 

cestni  fme  tmsts  aho  bund.    Ibid 
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4.  Trustee  being  dead,  cestui  que  trtisty  who  is  tenant  for  own  life  as  well 

as  that  of  donor,  proper  party  to  claim.  Fulcher  vs.  Royal  et  al,,  ex*rst 
68. 

5.  Marital  rights  do  not  attach  to  trust  created  by  husband  for  benefit  of 

wife.     Ibid. 

6.  Power  in  trustee,  with  consent  of  life  tenant,  to  sell,  mortgage,  or  other- 

wise dispose  of  property,  reinvesting  proceeds  subject  to  same  uses,  not 
authorize  mortgage  to  secure  debt  contracted  in  trustee's  business  as  a 
merchant.      Guilmartin  6*  Co.  et  al,  vs  Stevens  et  a/.,  203. 

7.  Letter  from  attorney  to  trustee  advising  him  not  to  mortgage,  inadmissi- 

ble upon  trial  of  issue  involving  validity  of  such  instrument,  the  attor- 
ney being  competent,  and  no  notice  of  letter  having  been  brought  to 
mortgagee.     Ibid. 

8.  Deed  to  trustee,  in  trust  for  woman  and  heirs  of  deceased  husband  (Acre 

being  but  a  single  child),  conveys  estate  in  common ;  purchaser  from 
trustee  is  charged,  by  such  deed,  with  notice  of  that  kind  of  estate  only. 
Bazemore  vs.  Davis,  ^04. 

9.  Although  the  mayor  of  Macon,  in  conveying  certain  advance  fronts  (form- 

erly street  or  common,)  could  only  convey  the  same  to  the  owners 
of  lots  abutting  thereon,  yet,  where  one  of  such  owners  was  a  trustee 
holding  by  the  above  deed,  for  the  use  of  the  woman  and  child,  as 
tenants  in  common,  the  mayor's  deed  would  not  necessarily  vest  a  like 
estate  iif  the  trustee ;  but  might,  by  express  declaration  of  trust  to  that 
effect,  convey  an  estate,  in  the  advance  front,  for  the  woman's  use  du- 
ring her  life,  with  remainder  for  the  use  of  the  child.     Ibid. 

10.  A  subsequent  conveyance,  in  fee,  of  both  parcels  of  land,  made  by  the 

trustee,  and  describing  him  as  trustee  of  the  woman  only,  without  re- 
ferring to  the  child  or  to  the  first  deed,  and  without  defining  what  es- 
tate he  held  in  trust,  but  referring  to  the  second  deed  as  having  been 
made  to  him  *<  as  trustee  aforesaid,"  by  the  mayor,  on  the  day  of  its 
date,  passes  to  the  purchaser  no  title  to  any  of  the  child's  patent  inter- 
est in  either  parcel  of  land.     Ibid. 

11.  This  deed  from  the  trustee  to  the  purchaser  under  him,  charges  the  pur- 

chaser with  notice  of  the  deed  from  the  mayor  to  the  trustee,  and  of 
all  its  terms,  but  notice  of  that  deed  is  not  notice  that  the  woman  had 
only  an  estate  for  life  in  the  parcel  of  land  covered  by  the  other  deed 
to  the  trustee,  and  that  the  remainder  belonged  to  the  child.     Ibid, 

12.  Where  property  is  held  in  trust  to  the  use  and  support,  benefit  and  be- 

hoof, of  a  woman  during  her  life,  and  to  the  maintenance  and  support 
of  such  children  as  she  may  bear,  "  and  which  shall  form  and  remain 
to  be  her  separate  property  and  estate  during  her  natural  life,  and  then 
to  such  children  as  she  may  bear,"  the  surplus  income  realized  in  her 
lifetime,  over  and  above  support  for  all  the  beneficiaries,  belongs  to 
her ;  and  if  mixed  by  the  trustee  with  the  proceeds  of  some  of  the 
corpus  of  the  trust  estate,  and  invested  in  lands,  he  taking  title  to  him- 
self in  trust  for  the  woman  and  her  only  child,  she  will  be  the  equita- 
ble owner,  in  fee,  of  such  proportion  of  the  land  as  the  amount  of  in- 
come so  invested  bears  to  die  whole  investment.     Ibid. 

13.  Cestui  que  trust  seeking  to  set  aside  sale  roust  refund  proceeds  thereof 

received  by  him.  It  makes  no  difference  that  she  was  infant  when  she 
received  such  proceeds,  provided  same  was  secured  by  settlement  upon 
her  as  separate  estate.  She  will  be  only  chargeable  with  such  estate 
as  she  actually  took  in  fund,  not  for  any  larger  estate  which  her  hus- 
band may  have  assumed  and  disposed  of  to  other  persons,  unless  she 
joined  therein  after  arriving  at  majority.     Ibid. 

14.  If  the  property  so  sold  by  the  trustee,  has  since  passed,  by  several  par- 

cels, into  the  hands  of  several  separate  purchasers,  then  the  benefiaaiy 


766  INDEX. 


should  account  with  each  purchaser  for  his  pro  rata  proportion  of  tht 
proceeds,  valuing  each  parcel,  not  in  its  present  condition,  but  as  ii 
was  when  trustee  conveyed  whole  property.     Ibid. 
15.  Trust  in  this  case  operated  during  second  coverture,  notwithstanding  in- 
termediate divorce.     Ibid, 

UNITED  STATES  COURTS.    Sec  CHminal  Law,  13, 

USURY. 

1.  Deed  infected  by  usury  is  void  as  title.     Carswell  vs.  Harfridge,  412 , 

Johnson  et  al.  vs.  Grif,  Bank,  and  Trust  Co.  et  al.^  6gi. 

2.  Ejectment,  in  pleading  usury  for  purpose  of  avoiding  deed,  same  partic 

ularity  as  in  actions  for  money  unnecessary.     Ibid. 

3.  Charter  authorizing  corporation  to  contract  without  limit,  for  commis 

sions,  in  addition  to  lawful  interest,  not  enable  taking  of  usury  unde 
name  of  commissions.  Johnson  et  al.  vs.  Grif.  Bank,  and  Trust  Cc 
et  al.,  6gi. 

4.  Title  void  on  account  of  usury,  not  acquire  validity  by  purging  debt  o 

reducing  it  to  judgment  after  grantor's  death.     Ibid. 

5.  Homestead  resisted  by  judgment  creditor  who  holds  deed,  but  this  ii 

strument  is  attacked  by  debtor  as  void  for  usury ;  sale  by  sheriff  ei 
joined  until  right  of  homestead  is  determined.     Ibid.  ^ 

VARIANCE.     ^^  Evidence,  6. 

VENDOR  AND  PURCHASER. 

1.  Legal  title  purchased  without  notice  of  complete  equity  in  third  persoi 

purchaser  protected.     Fahn  vs.  Bleckley ^  81. 

2.  Land  was  purchased  at  administrator's  sale  by  father,  and  his  not< 

given  therefor,  but  bond  for  titles  taken  to  daughter ;  on  payment  c 
last  note,  deed  was  taken  to  father.  Whether  his  or  her  money  pai 
therefor,  purchaser  at  sheriff's  sale  under  mechanic's  lien  again; 
father,  without  notice,  protected.     Ibid. 

3.  Vendor,  on  account  of  failure  of  vendee  to  pay,  becomes  landlord  ;  hi 

lien  on  crops  superior  to  that  of  factor.  Smith,  Son  &*  Bro.  vs.  Fouck 
et  al.y  120. 

4.  Vendee  in  possession,  seeking  to  resist  payment  of  purchase  money  0 

ground  of  paramount  title  in  third  person,  must  show  affirmativel 
that  fact  by  clear  and  satisfactory  evidence.     Sawyer  vs.  .Sledj^e,  /jj 

5.  To  suit  for  purchase  money,  vendee  pleaded  that  plaintiff  and  one  \\ 

had  agreed  that  defendant  should  pay  balance  due  on  note  held  by  W 
against  plaintiff.  A  demurrer  thereto  was  properly  sustained.  Th 
plea  did  not  show  any  such  interest  in  W.  in  the  collection  as  woul 
prevent  revocation  of  authority  by  plaintiff.    IVimheriy  vs.  Bryan^  igi 

6.  Implied  warranty  in  sale  of  land,  none  in  this  state.     McDonald  w 

Beall,  288. 

7.  To  entitle  plaintiff  to  treat  sale  as  rescinded  as  foundation  to  recovc 

purchase  money  paid  therefor,  there  being  no  warranty,  he  must  shoi 
fraud  sufficient  to  authorize  rescission.     Ibid. 

8.  Purchaser  with  notice  of  prior  contract  of  sale  by  vendor  occupies  sam 

status  as  latter ;  and  if  equity  would  decree  specific  performance  again: 
the  one  it  would  against  the  other.     Bryant  et  al.y  vs.  Booze ,  438. 

9.  Notice  need  not  be  actual  nor  amount  to  full  knowledge.     Ibid. 

10.  Notice  to  an  agent  while  promoting  purchase  will  be   sufficient,  eve 
though  the  principal  concludes  the  trade  in  person.     Ibid. 
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VENUE. 

1.  A  foreign  corporation  which  transacted  its  business  and  had  its  principal 

office  in  Georgia,  and  which  became  indebted  on  contracts  made  in 
Georgia,  is  liable  to  suits  upon  such  contracts  in  this  state,  though  at 
time  of  institution  of  suits  no  business  was  being  done  by  the  com- 
pany, it  then  having  no  office  or  place  of  business  in  the  state  of  its 
incorporation.     Nat,  B*k.  of  ^ug.  vs.  So.  Por,  Man.  Co.  et  rt/.,  j6. 

2.  Insurance  company  may  be  sued  in  any  county  where  agency  was  lo* 

cated  at  time  cause  of  action  accrued.  •Merriit^  admWy  vs.  Cotton 
States  Life  Ins.  Co.,  103. 

3.  Managing  partners,  by  agreement,  to  pay  share  of  profits  to  each  part- 

ner separately,  may  be  sued  at  law  by  each  partner  separately,  but 
action  must  be  in  county  where  managing  partners  reside.  Wadley, 
Jones  &f  Co.  vs.  Jones,  J2g. 

VOLUNTARY  PAYMENT.     See  Contracts,  10,  ir. 

VERDICT. 

1.  Cause  of  action  defectively  set  forth,  cured  by  verdict.     Aug.  6r*  Sum, 

R.  R.  Co.  vs.  Ren%,  126 ;  Wilson  dr»  Co.  vs.  Sprague  Mow.  M.  Co., 
672. 

2.  Where,  on  bill  by  several  complainants  against  one  defendant,  to  recover 

land  and  to  make  partition  among  former,  jury  found  for  them,  upon 
condition  of  paying  certain  sum  of  money,  seven-ninths,  and  for  de- 
fendant, two-ninths,  verdict  sufficiently  disposes  of  issues  involved. 
Groffi'er  et  al.  vs.  King,  24J. 

3.  Where  claimant's  title  was  a  purchase  from  defendant  in^.  fa.^  who 

held  under  bond  with  part  of  purchase  money  paid,  verdict  maybe  so 
moulded  as  to  require  entire  estate  to  be  sold,  and  proceeds  applied 
first  to  balance  due  vendor,  then  to  payment  oi  fi.fa.,  and  remainder 
to  claimant.     Rawson  vs.  Coffin,  trust.,  348. 

4.  Verdict  in  action  on  contract,  where  no  defense  is  filed  on  oath,  illegal. 

Lester  vs.  Pied.  &>  Art.  Life  Ins.  Co.,  47J. 

5.  Affidavit  of  juror  as  to  what  he  intended  by  verdict,  inadmissible.  Staf 

ford  vs.  State,  ^gi. 

6.  Irregularities  in  foreclosure  of  crop  lien,  no  ground  for  vacating  verdict. 

Wicker  zfs.  Woods  <5r*  Co.,  64^7. 

7.  Where  jury  do  not  find  for  plaintiff*,  but  simply  that  defendant  is  entitled 

to  certain  credit,  ought  not  verdict  to  be  set  aside  ?     IHd. 

8.  Want  of  fullness  in  finding,  or  failure  to  embrace  therein  all  material 
•     issues  of  fact,  cause  for  new  trial  in  equity  cause.     Lake,  guardian, 

vs.  Hardee,  66y. 

WARRANTY. 

1.  Levy  of  execution  upon  land  conveyed,  without  more,  not  sustain  action 

for  breach  of  warranty.      Williams  vs.  Harkins,  1^2. 

2.  Land  was  conveyed  on  March   26th,  1863.     Execution  for  purchase 

money  against  vendor  was  levied  on  November  29th,  1867,  and  sale 
made  on  the  first  Tuesday  in  the  following  August.  Vendor  was  ad- 
judged a  bankrupt  on  February  3d,  1868,  and  discharged  on  13th  of 
following  October:  Held,  that  vendee's  claim  on  warranty  was  barred 
by  discharge.     Ibid. 

3.  Implied  warranty  in  sale  of  land,  none  in  this  state.     McDonald  vs. 

Beall,  2S8. 
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WILLS. 

1.  Present  interest  passed  makes  deed,  notwithstanding  reservation  of  sup 

port  to  donor  during  life.     FuUher  vs.  Royal  et  al.^  ex^rsy  68, 

2.  Legatees  may  divide  estate  among  themselves  though  will  provides  tha 

it  shall  be  done  hy  commissioners  appointed  by  the  ordinary.  Minon 
ratifying  when  of  age,  are  bound.     Hatcher  et  at.  vs.  Cadeyj^g. 

3.  Creditor  of  one  of  legatees  confined  to  his  share.     Ibid. 

4.  Instrument  in  form  a  ^eed  but  in  substance  testamentary,  and  placed  ii 

hands  of  one  of  the  witnesses  thereto  to  be  kept  until  death  of  maker 
or  until  she  called  for  it,  with  the  statement  that  it  was  for  the  benefi 
ciaries  therein  named,  and  that  he,  witness,  was  to  hold  it  for  them,  b. 
a  will.     Nickol  vs.  Chandler^  j6g. 

5.  Disposition  by  last  will  is  disposition  at  death,  no  matter  when  will  was 

executed.  It  need  not  be  executed  in  articulo  mortis.  New  et  al 
vs.  Potts t  ex'r,  420. 

6.  Lost  will,  superior  court  has  no  jurisdiction  to  establish  copy.     Ponci 

et  al.  vs.  Underwood  et  ai.,  dot: 

WITNESS. 

1.  Counsel  who  agree  upon  statement  of  facts,  are  not  such  parties  as  tc 

render  one  incompetent  to  testify  as  to  the  circumstances  under  which 
agreement  was  entered  into,  because  of  death  of  other  party.  IVilsofi 
vs.  Bank  of  Louisiana  et  al.,  g8. 

2.  Administrator  is  competent  to  show  by  debts  of  estate  other  than  those 

due  him,  necessity  to  sell  land;  also,  his  acts  and  accounts,  hut  not  tc 
prove  any  debt  due  to  him  from  intestate  arising  from  partnership  be- 
tween them,  or  otherwise.     Finch  vs.  Creech  et  al.^  124. 

3.  Payee  or  holder  of  note  is  incompetent  to  testify  that  he  put  credit  on  il 

which  prevented  bar  of  statute,  as  agent  of  maker,  the  latter  being 
dead.      Wrighty  adm'r,  vs.  Bessmany  187. 

4.  Reference  by  witness  to  book  in  his  pocket  as  containing   statement  ol 

account  material  to  issue,  court  should  require  its  production.  Daniei 
vt.  State f  222. 

5.  Rape,  competent  to  prove  statement  of  infant  to  mother  immediately 

after  crime  was  committed  as  part  of  res  gesttt^  even  though  indictment 
did  not  allege  that  she  was  under  ten.  Still,  infant  shouM  have  l)een 
examined  as  to  competency,  and  if  competent,  should  have  been  sworn, 
MciMath  vs.  State^  joj. 

6.  Where  witnesses  are  parties  to  suit,  whatever  be  their  numbers,  oppor- 

tunities, or  means  of  information,  jury  are  to  judge  of  degree  in  which 
interest  affects  credibility.     Amis  vs.  Camerofiy  c'.rV,  44^^. 

7.  Where  witness'  testimony  flatly  contradicts  what  he  swore  on  fonnei 

trial,  he  admitting  that  his  evidence  first  given  was  false,  error  to  fail 
to  charge  that  if  witness,  knowingly  and  wilfully  swears  falsely  in  a 
material  matter,  his  testimony  should  be  rejected  entirely,  unless  cor- 
roborated, etc.     Stafford  vs.  State,  jgr. 
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